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AN 


ANALYSIS 

O F 

THE FOURTH. VOLUME 

OF TJIE 

PLEAS OF TftiE CROWK^ 


TJROCESS on an indiftmcnt or 
information fuppofcs fuch in- 
4i£^mcnt or information to be iirfi: 
exliibitpd. 


Indiftments (cli. 25.) are of two 
|;inds : 

j . Such as arc grounded on the 
common law, ch. 25. fc£i:. 55. 
to 99« 

Such as are grounded on fta- 
tute, ch. 25. fe^. 99 to 1 18. 

Informations are of two kinds : 

1. Such as are merely the fuit of 

the king, ch. 26. , 

2. Such as are partly the fuit of 
the king, and partly the fuit of 
the party, ch. 26. fe£l. 17. 

Procefs on an indictment or in- 
formation may be cither confidered, 

1. In general, without any parti- 
cular regard t© procefs of out- 
lawry, ch 27. fc6t. I to 1 1 3. 

2. In particular, with regard to 
fuch procefs only, ch. 27. 
f. 1 13. 

VoL.lV. 


A criminal being brought into 
court is to be arraigned, or put 
upon his trial, the manner whereof 
may be conlidered, 

1. As it relates to all criminals in 
general, ch. 28. 

2. As it relates to principals and 
acccilarics in particular, c. 29* 

The party being arraigned, either^ 

1. Stands mute, (c. 30.) or, 

2. Confefles, (c. 31.) or, 

3. Pleads. 

Fleas are either, 

I. Dilatory, or, 

2» In chief. 

The dilatory are either, 

1. Declinatory, or, 

2. In abatement, c. 34. 

The declinatory are either, 

1. Of the privilege of fanftuary, 
(^2.) or, 

2. Of the benefit of clergy, c. 33. 
3* Of tranfportation. 

Pleas in chief are either, 

1. In bar, or, 

«. The general iflue, c. 38. 



AN ANALYSIS OF VOLUME IV. 


TClte prindiiSil pi eas in bar are, 

“I* 'ThsLt.of^aalj efo:ts acquit^ c. 35. 
, ' That 9f autrefohs attaint^ or, 

^ That ofaut 7 -ejoiis c. 36- 

That of pardon, c. 37. 

The plea of “ not guilty** is triable 
cither, 

1. By the country, or, 

' 2. By the pc<?ls, (c. 44.) or, 

3. By battle, c. 45. 

In order for a trial by th^^untly 
ja jury mull be returned, 

I . F rom the proper county^ c 

0. By proper procefs, c. 41. 

3. Bcfoic a proper court, c. 42. 

The juiors being returned into 
court may m many cafes be chal- 
lenged. 

Such challenges may bcconfidered 
cither, 

1. Without any particular regard 
to aliens, or, 

2. As they particularly relate to 
aliens, c. 43. f. 34. to the end of 
the chapter, 

Thofe of the flift kind arc either, 

1 . Such as may be taken on the 
part of the king (c. 43. f. 2, 3.) 
or, 

2* Such as may be taken on the 
part of the prifoner. 

A challenge may be taken on the 
part of the prifoner, either, 

j . Peremptory, (c. 43. f. 5 to lO.) 
or, 

2. Forcaufc, c. 43. f. 10 to 34- 

Thc jury being fworn, are to bo 
guided by their evidence, c. 46. 

• Whereupon they muHgive feme 
verdi£t, cither general or fpecial, 
c. 47. 

Judgments in criminal cafes are 
of two kind:>, 

j. Such as cxprcfsly fentcncc the 
party to the puniflxnient proper 
for his crime. 


2. Such as give no fuch eicprefs 
fentcncc. 

Of judgments by fuch exprefs 
fcntence there arc two kinds : 

1. Such as are fixed and flated, 
and always the fame for the 
fame fpccics of crimes, c. 48. 
f. 2 to 14. 

2. Such as arc diferet ionary and va- 
riable according to the different 
ciicumllances of each cafe, 
c. 48. 14 to 21. 

Of judgments which give no fuch 
dtorefs fentcncc, there are affo two 
kimls : 

1. Outlawry, c. 48. f. 21, 22, 23, 

2. Abjuration, c. 48. f. 24. 

The mofl coniiderablc confe- 
quenccs of an attainder, See. are, 

1. The forfeiture of lands and 
goods, C.49. f. I to 42. 

2. 'J he lofs of the wife’s dower, 
c. 49. f. 42 to 47. 

3. The corruption of blood, 0.49* 
f. 47. to the end of the chapter. 

Forfeitures of lands and goods arc 
either, 

1. By the common law (c. 49. 
f. I to 18.) or, 

2. By ftatute, c.49. 3 ^- 

Judgments may be avoided, cither, 

j. Without writ of error, (c. 50, 
f. 10 to 17 ) or, 

2. By writ of error. 

They may be avoided by writ of 
error, either, 

1. For faults apparent in the re* 
cord, (c 50 f. 1.) or, 

2 . For matteis dehors the record, 
(c. 50. f. 2 to 10.) 

The party condemned is cither to be, 

1. Reprieved, (c. 51. f. 8, 9.) or, 

2. Executed, c. 51. f* i to 8. 



A 


TREATISE 

OF 

THESBLEAS OF Tip QROWN^ 


book: TMEJTECOND, 

CHAPTER THE TWENTY-FIFTH. 
OF INDICTMENT, 


it N I^OicTMENT is an accufatlort, at thcfuit of the 
hingi by the oaths of twelve men, of the fame county 
^ * wherein the offence was committed, returned to in- 
quire of all offences in general in the county, determinable 
by the court into which they are returned) and finding a 
hill brought before them to be true. 

But when fuch accufation is found by a grand jury, with- 
out any bill brought before them, and («}' afterwards re- 
duced to a formed indidtment, it is called a Presentment. 

And when it is found by jurors returned to inquire of 
that particular offence oivly which is indi&ed, it is properly 
called an Inquisition. 

For the better underftanding the nature of fuch proceed^ 
ingS) 1 fhall confider the following particulars ; 

1. Whether a grand jury may find part of a bill brought 
before them true, and part falfe. 

2. Whether an indidment be merely the fuit of the king. 

3. What matters arc indiftablc. 

4. Where a man may be tried at the fuit of the king for a 
capital offeiicc) without any indifliment. 

VoL. IV.. B . g. Whether 


X, Hftlci 


(a) Latah, 
4. c. 3. 



Bk. e* 


f Or INDICTMENT. 

^. Whether a man may be arraigned on an indi^mtnt 
.wlijlc an appeal is depending againft him for the fame of- 
iciice. 

6. Who may and ought to be indidlors^ and in what 
manner tlicy arc be returned. 

7. ^Within what pace the offences inquired of tfiuft arife. 

' I' ^ _ 

8. Of tlic fd^'m ofy.. of an indiAmqnt. 

9. Of the form of an indiftment. 

10. Upon what proof ^may be found. 

11. In what cafes it may be quaftied. 

12. What maybe pleaded to it, and in what manner. 

As to THE FIRST POINT, V/J5. Whether a grand jury may 
<find part of the bill brought before them true, and part 
faife. 

Jtellway ^o. 5 ^^* 2. It feems to be generally agrefcd, that they mufl: 

Kcbic 8«. either find hllla ixva^ or ignoramus^ for the whole ; and that 
jf ^i^ey take upon them to find it fpccially, or conditionally, 
1! Roll *0^* only, and not for the reft, the whole 

40S. is Void (l), and the party (aj cannot be tried upon it, but 

Z.R0II.C2. ought to be indi&ed anew. And accordingly it hath been 
(£) 3. Bulft. fcfolved, that if a grand jury indorfc a bill of murder (A), 
**^Roll 8 ydlaverafe d^fend^o\ or hllla vera for manflaughtcr (c), 
*] Siderj?ia ' murder ; or if they indorfc a bill upon the fta- 

23#. tutes of News, billa *vera (</), iDUt whether i/la verba prolata 

(</)Lcon.287. fuerun tmalitio^^ feditiose^ ml e contra ignoramus ; or if they 
J*-'*^* 99 - indorfe an indiftment of forcible entry, and forcible de- 
414! tainer, hllla vera (f ). as to the forcible entry, and ignoramus 

Vid'cB. I. c, as to the forcible detainer; or if they indorfe (f) that if 
64. f. 40. the freehold were in J, S. or the pofielfion were in S» 

C. Jac. 1 51. tliey find hiila yera^ tlie wliplc is void. 

Con. I. Sid. 

99- (/) Yelv. 15. 

(1) This rule relates only to cafes where the grand jury take upon thcmfelves to 
find part of fame wdiiiment to be true, and part falfc, and do not either afBrm or 
deny the faft fabniitted to thoir enquiry ; but wfierc there are two diftinft counts, 
one for a riot, arid the other for an alTaulr, and the grand jury find a true bill 
ms to the alTault, and indorfc ignoramus as to the riot, this finding leaves the indict* 
vineht as to the count found, juft as if there had been originally that one count only^ 
Rex *V« Flcldhpufc, Cowper, 325. Trin. 13. Geo. 3. B* R. 
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Of INDICTMENT. 

As to tHE SECOND PoiNT^ vi%. Whcthcf an indictment 
be merely the fuit of the king. 

3. It is every day’s praCtice, that it is fo far efteemed 
the king’s fuit* that the party who profecutes it is a good 
witnefs to prove it. Alfo it feems to be ^rced (aj^ that no («) i.Rol/ 
damages can be given to the party grie^ra upon an indift- 
pent* or any other criminal profecuti(^(^), notwithftand- 
ing the king,rbyhis commiflion ereft^g a iiastjicffirV cx- 
prefly direft, that the party (hall his dmages by 1 uch 

a profccution. Alfo, where, by ftat/te^jj^ages are given 
to the party grieved by the offence imclued to be redrellcd, ^ g 
it (f) feems" that they cannot be rcop^t^d on an iiididmcnt (i-j jR. Abr. 
grounded on fuch llntute, unlelyuch method of recover- 21®. 
ing them be exprefly given bywe ftatutej but that they i* Jones 380. 
ought to be fued for in an a<ftion on the ftatute, in the 
name of the party grieved. But it feems (//) certain, that ® 

the court of king’s bench, having the king’s privy seal ^ 
for that purpofe, may give to the profecutor the third part 
of the line aflefled on a criminal proCcution, for any offeiice 
whatfoever, Alfo, it is every day’s praClice of that court, 
to induce defendants to make fatisfaClion to profecutors for 
the colls of the profecution, and alfo for the damages fnf- 
tained by the injury whereof the defendants arc convifted^ 
by intimating an inclination on that account to mitigate 
the fine due to the king. 

As to THE THIRD POINT, z^/z. What matters arc indict- 
able. 


55 ®* 

(^) C. Car. 
Vide c. I. f. 3| 


4. There can be no doubt, but tliat all capital Vide 3. Com. 
crimes whatfoever, and alfo all kinds of inferior crimes of a ^ 499 - 
pMIc nature.^ as mifprilions, and all other contempts, all 
diflurbances of the peace, all oppreflions, and all other mif i^.Air.io* 
demeanors whatfoever of a public evil example agaiiift the B. Indift, j 6' 
common law, may be ifuli<:^tcd ; but no injuries or (r) a Prtfcntmcnt 
private nature, unlefs they fome way concern the king. CaVth *77 
Strange, 792. 2. Burr. 1127. 3. Burr. 1698. 1706. 1727. 1731. i Wilf. 301. 

Alfo It feems to be a good general ground, that whcrc- 
ever a ftatute prohibits a matter of public grievance to 
the (/J liberties and Iccurity of a fubjed, or commands a (f) 2. Inft. 
matter ofpublick convenience, as the repairing of the ss* 163. 
common ftreets of a town, an offender agaiiift fuch ftatute 577. 

is puniiliable, not only at the fuit of the party aggrieved, sl^cVokc 577! 
but alfo by way of indidfmciU for his contempt or the ftatute, i!d. paytnond 
unlefs Inch method of proceeding do manifellly appear to 347- 7* *• 99*# 
Le excluded Jjy it. 10. Mod. 336. 

^ 2 2. Mod. 30. 

104. 117. &23. 446. 502. 614. (^) X. Mod. 34. T. Sid< 2«9. 230. t. Ktfble 809. 

Fiezg. 47* 65. Strange 828. Burrow 828. 2. Sell'. C<u 19. Vide note (3) infra. 

B 2 Yet 
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Of indictment. 


fik.^ 

. Yet if the party offending have been fined- to the king in 
(«) *-Co.6o. the action brought by the party, as it is faid (a) that he may 
iji. jjj eygry a^^ion for doing a thing prohibited by fiatute, it 
feems queftionablc, whether he may afterwards be indicted t 
becaufe that would make him liable to a fccond fine for tb6 
fame offence. 


(A)i.Sid.io9. A^Ifo, ifa flatute^tend only to private {b) p^fons, or if 
s. Mod. -34. it extefiS^Si^l perils in general, but chiefiy-.ebneern dif- 
1 ^ pwate na|<Er^as tliofc relating to (c) diftrelles 

«45.'" made by lords »^ei\ tenants, it is faid tliat offences againft 
\c) I . Mod. fuch ftatutc will havdfi • bear an indictment (i). 

*ri. 288. 1. Levinz 299. 146. K.ayi^^X^205. x. Vent. 104. 2. Inft. 131, 132. 
ft. Kcblc 687. 697. 

(i) It is not an indictable offence to imped^thc publick intcrcoiirfc by delivering 
liand-bills in the ftreets, i. Burr. 516. ; nor to throw down Ikins into a publick way 
Which accidentally occafions a perfonal injury, Strange 190. ; nor for killing a hare. 
Strange, 679. j nor for an offence made penal by ftatutc, without it direCls to whom 
the penalty is payable, &c. Strange, 828.; nor for ading, unqualified, as a jiiftice 
of peace, Cro. Jac. 643. ; nor for entering a yard, creCting a Ihcd, unthatching a 
houfc, or by numbers keeping another out of poffeffion if unattended with violence or 
riot, &c. 3. Burr. 1698. 1706*1727. 1731.; nor for felling (hort me'afure, &c. i.Wilf. 
301. 3. Burr. 1697. ; nor for excluding commoners by inclofing, C. Eliz. 90. ; nor 

for an attempt to defraud, if neither by faife tokens or confpiracy, Strange 793. 866. 
6. Mod 105. ; nor for ftcrcting another, Ld. Raym. 1368.; nor for bringing a baftard 
•iiild into a parillj, Strange 644. 3. Burr. 1645. a.Vezcy 450. 


Alfo, where a llatote makes a new offence, which was no 
way prohibited by tlie common law, and appoints a parti- 
cular manner of proceeding againft the offender, as by com- 
mitment, or aflion of debt, or information, &c. without 
(ei) Bond’s mentioning an iiidiftraent, it feems to be fd) fettled at this 
Cafe, M. 3. day, that it will not maintain an indiftment, becaufe the 
Geo. I. mentioning the other methods of proceeding only, feems 
Show. 39 , impliedly to exclude that of indiclment Yet it hath 
3?^keble 34. been adjudged, that if fuch a ftatutegive a recovery by aSion 
273. of debt, bill, plaint, or information, or otherwife^ it autho- 

C. Jac. 643, rifeg ^ proceeding by way of indiftment ( f). Alfo, where 
t^odern? . ^ ftatutc adds a farther penalty to an offence prohibited by 
4. Mod*! 144! common law, there can be no doubt but that the ofFen- 
Carthew 263. dcr may ftill be indifted, if the profccutor think fit, at the 
Palmer 388. common law. And if the indiftment for fuch offence con- 
a. Sid. 434. (.jmjg contra formam Jiatuti’, and cannot be made good as an 
$.^Modern86. ihdiftmciit upon the ftatutc, it feems (g) to be now fettled, 
ft. Roil 247. 248. 398. Seif. Cafe 295. Ld. Ray. 682. 991. 10. Modern 337. 
12. Modern 104. 446. 502. 634. Fitz.47. 65. Str. 62. 679. 828. 1256. {e) Rex 2/. 
Djxon, Trin. 3. Geo. i. 10. Mod. 335. (y ) 3. Modern 1x8. i.Sidcrfin X92, fceni 
ton. (j;) The Norwich Cafe adj. Pafeh. 3. Geo. x. 2. Hale 171. contra. 


that 
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Or INDICTMENT. 


ytmX it may be maintained as an indidroent at common law, 
as will be more fully (hewn in the following part of this 
chapter ('2). 

(2) Where new-created oficnces are only prohibited by the general prohibitow 
claul'e of an ad of parliament, an indid'tment will lie. But where there is a prohj* 
bitory particulai claufc, fpecifying only particular remedies, there fuch particular re- 
medy muft be purfued. Lord Mansfield. 1. M?r. 545. ; and by Mr. Juftice De- 
nifon, Where an offence, not fo at common J|nv, is made an offence by ad of parli. 
ament, an ii#idmeiit will lie where there is Jlubftsmtivcpjijkhj^ory claufe^ though 
there be aftc?>rt(fds a particular provi/ion zrm a partW-t^gr remedy given ; but it i» 
otherwife where the ad is not prohibft^S^i^^ut onlmnfiids fhe forfeiture and fpe- 
cifies the remedy. Ibid. 'J'hc true rule feens totr^is ; Where the ofience was pu- 
nifhable before the fiatute prei'eribing a parjrci^tfr method of punifhing it, then luch 
particular remedy is cumulative (Burrow^^j^, and does not take away the former 
remedy ; but where the fiatutc only enajfs^** that the doing an ad, not punifhablc 
“ before, fhall for the future be puniMole in luch and fuch a particular manner,** 
there it is neceflary to purfue fuch p;.^icul;tr ineiliod, and not the common-law me- 
thod of indictment. Ld. Mansfield, 2. Burrow 805. 834. ; fee alfo Hartley v. 
Hooker, Cowp. 51^ Rex Balmc, Cowp. 650. If a ftatute enjoin an ad to be 
done, without pointing out any mode of punilhment, an at will lie for difo- 

beying the injundion of the legiflaturc, Rex Davh, Sa^ er 133. ; and this mode 
of proceeding in fuch cafe L not taken away by a fulTcquont ftatute, pointing out a 
particular mode of punifhment for fuch difobedience, Do 441. 446. Rex 
Boyal, 2. Burr. 832. Rex. Balme, Cowp. 648. ; for tlic court of h 'mj s bench 
cannot be oufted of its common-law jurifdidion without ^words ox ncc jfar^ 

impLicatmiy Cates Knight, 3. Term Rep. 442. Thtrefore where a new offeree ia 
created by llatute, and a penalty annexed to it by a fepnrate and jubjtantive claufc, 
the profecutor is not confined to me only for the penalty, but he may /W/V? on the prior 
claufcs, as for a fnifdcmcanor in difobeying the injundion of the Jegiflature, Rex *1/. 
Harris, 4. Term Rep. 202. ; and wherever a ftatute forbids the doing of a thing, 
the doing it wilfullyy although without any eorritpt is indidable, Rex 

Sainibury, 4. Terra Rep. 451, 


As to THE FOURTH POINT, v\%^ Where a man may be 
tried at the fuit of the king for a capital offence without 
any indidment. 

1 fliail endeavour to fhew. 


I. Where one may be fo tried as having been taken with 
the mainour^ 


a. Where one may be fo tried upon a verdift. 

3. Where upon an appeal not.profecuted. 

4. Whether one may be fo tried upon a flierifF’s return. 


As to the firft particular, viz. Where one may be fo tried 
as having been taken with the mainour. 

Se^, 5. It is faid, that anciently if one guilty of larceny . n 
had been frelhly purfued and taken with the mainour ( a) y and 15. f. 41. 

7. H. 4. 43. z6. Alfize 3*. i. Edw. 3. 13. S. P, C. z,. 148. 179. Su nirarjp 

198. 1. Hale 187. 349. a. Hale 146. 159. B. App. i3g. a. AiHae 3, F, Cor. 

*56. 357. 

B 3 tlie 



6: Of indictment. Bk. 

the goods fo found upon him had been brought into the* 
court with him, he might be tried immediately without any 
indiftment ; and this is faidto have been the proper method 
of proceeding in fuch manors which had the franchife of 
irifangenthefe^ but feems to be altogether obfolete at this 
day (3). 


(3) It is faid th&t proceedings upon 
e* 4^ £d. 3. 6. 4^- £d\v. 

As to the fe^id pi 
tried upon a ven ' 


c mainour are wholly taken away by 25. Eliz. 
c. 3. Vide a. Hale 149. ^ 

, viz. Where one may be fo 


fa) Sura. 199. 
*, Hale 
151^. 

S. P. C. 94, 

i^.boroneizz. 
F. Utlagary . 

49- 

13. Affize 5. 
B. Coront: 77. 
(if) Sum. 199. 
J5.P. C.'94. 
F, IndiiSt. 3J. 


(0 S. P. c. 

F. fndi^t. 31. 
(£/) i3.,Ec1\v. 


5. 4?. 6. It is (a) (aW^^hat in anaftion of trefpafs in the 
king’s bench, de muiien cum bonis viri^ if the defen- 

dant be found guilty of ha%^g carried away the woman and 
goods with force, and felonioufly, or {b) in a common ac- 
tion of trefpafs in the faid court for goods carried away, if 
it he found that the defendant felonioufly ftole them, he 
lhall be put to anfwer the felony without any further accu- 
fiition ; for fuch a charge by the oath of twelve men, on 
their inquiry into the merits ofa caiife in a court which has 
jurirdi£tion over the crime, is equivalent to an indiftment, 
and the king being always, in judgment of law, prefent in 
court, may take advantage of any matter ther- in properly 
difclofed for his benefit. But fuch a verdift in a court which 
has {c) no jurifdiitioii over criminal matters, feems to be 
of little force, bccaufe fuch court has nothing to do with 
fuch matters. - 


4* 3* , , ; 

F. Corone 39. And it feems (^/l, that even in the king’s bench, if on 

any incliftmcnt whatfoever, except only an inquifition of 
deatli, found before a coroner on his view, a perfon not 
mcfuioned in it be found guilty of the crime whereof others 
(tf) 13. Edw. are indidled, yet fuch finding fhall not forve for an indi£t-» 
^• 3 * meat again ft him, becaufe it was , wholly extrajudicial ('^). 

But fuch finding of others guilty, whether in the king’s 
bench, or other court of criminal jurifdiftion, upon an in- 
(/) Supra quifition of death, found before a coroner on view, is of 
c. 9. f. 33. greater force, becaufe the jury acquitting the party fo in- 
(^) B. India, difted (/j, ought to inquire what other perfon did the 
f 3* faft i bccaufe it appears by a record of the higheft credit, 

26. Alfizc 62. that a perfon is killed 


Alfo, if a perfon be declared againft in a proper court, 
for having been guilty of a mifdeineanor, Jimul cum A. i?. 
€t C. and thereupon the jury find A B. and C, guilty, it 
feems that fuch verdift will ferve for an indiftment againft 
them, becaufe it was not wholly extrajudiciaL 


As 



ph. 35. 


Or INDICTMENT. 


As to the third particular, viz. Where one may be fo tried Hale 149*^, 
tJpen an appeal not proiecuted* the following particulars '^®** 
feemTOoft remarkable. 

7. First, That an appeal by an innocent perfon^ («) S. -’fr. C* 
and an appeal by an approver, are equally favoured in 
this refpeft, _um.i99,s»o. 


Se / f . 84 Skcowdly, That regular ]| 
liidiftcd aiftHfppealcci of the fame 
is not profeciited, he ihall not^ 
iiididtment, but upon the appeal 
t2r. 33. Hen. 6 , i. 4. IHd. 4. 10. 



B. Appeal 53* 
B. COrone 3. 16. 49. 

where a p^n is ($) 
rime, the appeal s*- H. 6. i». 
argued ^^,0*1 the 

(0*.Halc 

149. S P. C. X47. F. Corone 114* 


5 r/ 7 . 9. I'hirdly (^/), I'ha^f an appellant be nonfuit ('0 S- P. C. 
in an appeal by writ, before \i€ hiath declared, the appellee ^ 
cannot be arraigned at the king’s fuit on the writ of appeal ; b!* Appeal 67# 
not only becaufe it contains no certainty of the circum- 130.^ 
fiances of the faft, which is the proper office of the de- F.Coretiei^S-w 
claration toafeertain ; but alfo becaufc, for what appears to * 9 M 57 * 3 ^+* 
the contrary by the record, the writ might (/) have been 
purchafed by aftranger ; and therefore in fuch cafe it feetns See c. 23" 
to be in the diferetion (g) of the Court, either todifniifs the f. 26; 131. 
appellee, or to bail him, till it Ihall appear whether jthcrc will (<?) S. P. C. 
be any other profccution againft him. But if an appellant, ^ . - 

by writ, be nonfuit after declaration, or-any appellant by bill , 
or approver, be nonfuit, itfeems (^), that regularly the ap- 27. Affizc 7. 
peliee Ihall be arraigned at the king’s fuit, on the bill or de- i- Alfize 5. 
claration; becaufe they mufibeas certain as an indictment, l'*Coroftei56. 
and cannot be coniineaced but in perfon. s!^P. C. 

14S. Summary 199, 200. B. Appeal 67. 


St'i 7 . 10, Fourthly, It feems to be a fettled rule, 
that where' er an appeal is once w^ell commenced, and after- 
wards fo far determined, without a full acquittal, that nei- 
ther the fame, nor any ^(/) other plaintiff, can never bring 
•another appeal againft th*e fame appellee, he may be arraigned BtAppealiiS. 
upon the bill or declaration, at the Aiit of the king ; as F.Corc)nc369! 
where an appellant, having a good title to the appeal, makes B. Corone 35. 
a releafe (^) to the appellee, hangiiig the afiion, or fuffers a 
(/) nonfuit, or fm) retraxit^ («) demurs to a good plea Sum. 
or ifluc tendered by the appellee, which demurrer is ad- b. Appeal 27. 
judged againft him ; or where fuch an appellant or approver F, Corone 12. 
{0) confefs their appeal to be falfc fp), unlefs they make (/) Suin.199. 
iuch confeflion in the field, upon a trial awarded Iw battle ; C. Eliz’ \Vo\ 
for fuch confeffion amounts to a vanquiftiment of the ap- F.CQr.25.381. 
pellant or approver, and confequently is a full acquittal of b. N.Priu«2* 
the appellee ; after which his lire lhall not be brought again F. ti^tlag.47. 
into danger for the fame crime. And this feems to be the q 

(») Dyer 120. (0) S. P. C. 148. F. Corone 103. 3. H. 6. 50. i^. Affize le* 

Sum. zQo. 47. Edw. 3. 5. B. Corone 3. x6. 49. 78. B. Appeal 53. {/) ai. H. 6. 
14. 8.P.C. 148. Sum. 200. 

34 
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only teafon why after fuch a vanauilhment, or a verdift hi 
his fiiVour, an appellee Ihall be dii'charged, as well agaiiflr 
the fuit of the king, as that of the party. But it feems,* that 
in all other caies whatfoever, an appellee, in an appeal well 
commenced, being wholly difeharged of the fuit of the l)arty, 


ia) S. P. C. 

ei.Ed. 3. 17. 

(6) S. P* C, 

147. 

Sum. 200. 

(0 47 . Ed. 3- 

i6. 

P. Cor. 104. 

(iO S. P. C. the aft of Goo, as (d) where an ajppellant dies a natural 
»47* death, while the appeal is depending. It feems indeed to bo 

the year book (f) of 4. Hen. 6. as a general 
B.^ppcaj 44 '. wherever a writ is abated, the declaration depend- 

ing upon it is determined alfo, and confequciitly, that the 
appellee cannot be arraigned upon it. But to this it may be 
anfwcred, that in the very fame place it is allowed, that after 
a nonfuit in an appeal, the appellee may be arraigned at the 
fuit of the king ; and it feems difficult to give a reafon why 
a writ is not as much determined upon a nonfuit as upon 
an abatement. To wiiich may be added, that the point ad- 
judged, which was this, that where a writ abates for a mif- 
nomer, the defendant ihall not be arraigned at the fuit of 
the king, feems plainly to go on this grouJid, that whSrc a 
fuit is ill commenced, the king ihall not have a greater ad- 
vantage from it than the party might have had ; and there- 
(/) S, P. C. fore the opinion above mentioned, being alfo contradifted 
S47' by the belt (/) authorities, feems to be of little weight. 


may be arraigned upon the appeal, at tne luit or tne King, 
whether fuch dife^rge were merely owing to the aft of the 
party, as in the cal^^bove mentioned, or to the aft of the 
Court-L js whcrclm approver is judge(>»to ^c J^ finged be- 
fore henafepfigrfcfteii khis ap peal ; or {bj parti^TO the aft of 
law, arfd partBI^ thefSCf^f the party, as where an appeal 
by a woman forfiajjddrth of her firft hulband, is abated by 
her marrying a or where an appellee is difeharged 

of an appeal, for not (rj^aving been made a defendant in a 
former appeal, brought by^ic fame appellant for the very 
fame faft ; or whether fuen'difeharge is merely owing to 


G) B.App, 5. 
1 * . Coron- 68. 
H. Coronc 35. 
Contra 41. 
Afiize 14. 

F# Age 74. 


(b) F.' Cor. 

121. 

E. P. C. 140. 
>3. Affize JO. 
B. Appeal 53 
(/) Sum. soo. 
(i)B.Cor.78. 
5 . P. C. 148. 
W iApp. 


II. Fifthly, That wheraver (g) an appeal abates 
for an infufficiency of the writ, or is barred for want of a* 

S ood title in the appellant, or for any other matter which 
lews it was ill commenced, the defendant fhall not be ar- 
rai. ned upon it at the fuit of the king, becaufe it never had 
a good foundation, and cannot give a greater advantage to 
the king than to the party himfeJf who fued. And, there- 
fore, it feems to be agreed, that if an appeal be abated for 
want of form apparent in the writ, as (/^) for the omiflion of 
the word “ habeas^** or falfe (i) Latin^ or for any other {kj 
apparent defeft ; or if it be abated for a defeft not apparent 
of itfclf, but dilclofed by the pleadings of the parties, as for 
a U) mifnomer, or wrongful addition, or any fuch like 
infufficiency; or if it be abated on account of the difa-* 

44. F.Cor. 12. 103. 4. H. 6. 15, 16. S. P. C. 148. Sum. 200. 

bility 
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of the appellant, as by the plea of outlawry /^r) for (^) S. P. C. 
l^ny or trefpafs ; or if it be put without day upon a dca of 
cxcorfimunication of the appellant ; or ( bj if it be barred b! Appfai?Jj, 
by a relcafe made before the commencement of the fuit ; or nS. 146.* 
by reafon that the time for bringing it was elapfed (r) before *7 Aiiiie 26. 
it was commenced ; or becaufe the appellant appears to have 
never had any right to bring it, as wherej^ an appeal by one 
as wife, it is found that fhc was (d) ne^ lawfully married F. Coronc 12. 
to the dec<J|ei^^in an appeal by onrfas heir fa- Vichi’up.f.io, 

ther, is fountfinat be hatli an elder Jbr^^ier fame ^ 

father, &c the appellee fhall not'Bc’a^aign^ upon the ap- 
peal at the fuit of the king, but flialjjPbj^holly difchargpd s. P.* c. 
of it. But where an appeal is put vafi-hfeut day on the plea 149. 
of {/) excommunication, the apprfflee fhall be mainprifed ^ 3 - 

from day today till the plainti^ be abfolvcd^. And not- 
withftandiiig it feems to be hofden generally in fomc (?•) 6^’ 

books, that where an appeal is abated for any of the infuiS- F.Corone2oil 
ciencies above mentioned, or barred, the appellee fhall be sH- j 
fet at large, and be difeharged, as well againft the king as 
the party, yet furely this inufl: be underftood only by jj’AHlze 10 
fuch cafes wherein it appears that neither any indiftment ; / ; s. r. c. 
is preferred, nor intended to be preferred by the king, nor »49* ' 
any other appeal preferred, nor intended to be preferred by *3-^.4. 8.3, 
the fame or foine other party ; for otherwife furely it cannot f;’ 
but be intended, that it muft be in the difcrction of the iS. ^dw. 
Court, upon coniideration of the circumftanc -s ot the cafe, 3. 35. 15. 
either to commit or bail the appellee for a reafonablc time, 
in order to anfwer fuch further profecution, or (/; to bind ' ■* - 7 * 

him to his good behaviour for a certain time, &c. Utiag! 4«* 

F. Corone 12. 68. 167. 175. 201. 384. B. Nonability 23. {b) Sum. 200. Vide 

B. P. C. 149. B. Appeal 67. 130. F. Corone 156. 198. 3«;7. P'. Error 52. 

27. Allize 7. I. Alfizc 5. 32, Allizc 8. 7. U. 7. 5. (/) F. Cor. 387. S, P. C. 

149 * 

Sc ^. 12. Sixthly, That whatfoever may be pleaded by 
an appellee either in bar or in abatement of an appeal, while 
it is carried on at the fuit of the party, may [k) as well be (/) S. P. C. 
pleaded by him, when it is profecuted at the fuit of the f 72- 
king; as (/) that the appellant fuing an appeal of death as 
wife to the deceafed, was never married to him, or {m) that (/) i\ Cor. 3. 
fhe is outlawed, &c, which deperjds upon the reafon taken (w) 2*1, Ed*. 3. 
notice of in the precedent feftions, vrz. that an appeal fhall 17-20. 
not give the king a greater advantage than the party himfclf Corone 37. 
who fued it. 


Sr/f, 13. Seventhly, Tliat(«) wherever an appellee is Mon.de 
arraigned upon the fuit of the king, he may plead the king’s 
pardon, in the fame manner as if he had been arraigned upon 
an indiament; but if an appellee, who by pleading fuch a f. Corone 2 
pardon difebarges himfelf of an appeal at the fuit of the king, u. H. 4. 4:, 

be c. 24. f. * 5 ' 
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m 
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|i(i) $. P. C. bc alfo iiidiSe^^ it is advifcable (a) to take care at the fan^ 
> 04 * time when he is in fuch manner difchar^ed of the appeal^o 

^^Ed.*4.Vo. have, a cejftr of proccfs entered on the indiament, td pre* 
#. Coronc *5. vent the vexation of a caufclefs profecution upon it. 

As to the fourth particular, vi%. Whether one may bfe 
tried at the fui: ^the king for a capital offence, without 
any indiftment upo^i a fherilf’s return. 


fcem% to be generally agreed ]J^%|^iat neither 
the ihcriff's rol;jKn olpWfcous or an efca^c, or of any other 
matter, nor any^^el record whatfoever, except only an 
appeal or indiftmer^jor foincthing equivalent thereto, as 
the verdia of twclvem^m, finding a man guilty in fuch 
manneras is above fet iSwth in the lixth leftion of this 
chapter, can, at this day, a man upon his trial for a ca« 
B'Coroncno offence, as being contrary not only to the common 
$up.c.i9.f.i5! Magna Charta, and other (</) llatutcs 

UlO 9* H. 3. made in affirmance of it. 

c. 29. 

2 5* Ed. 3. deproclitiicnibus, c. 4. 2S. £dw. 3. 3. 37. £dw, 3. iS. 

As to THE FIFTH POINT, v!z. Whether a man may be 
arraigned on an indidment, while an appeal is depending 
againft him for the fame offence. 


Sum. 201. 
lnfi.*5o. 

0 S. P. c. 

31. 94, 95. 
s* £d. 3. z. 
I, H. 7. 6. 
F. Cor. 48. 
149. 


{Jf) See P ream. 

3. H. 7. I. 

5. p. c. 107. 

F. Cor.44.82. 
V * ^ ^ * 3 ^* 


f/)44.Ed. 3. 
38. 

31, H. 6. ii. 
fti. £d. 3, 23. 

F.Cor.18.1 14. 
F.Rcrpon.3C. 
^) 4 .Cokc 45 . 

7. H. 4 . 34 , 3 S« 

f I.H.6.2^,29. 
F. Confpir. 6. 
F* Corone 82. 
,Qu. F. Cor. 
ai 4 . 

B. Appeal 41. 
(k) F. Corone 

*78, 279. 

3». AlTizc 8. 
41. AiTire 14. 
B. Appeal 73. 
Qu. F(, Cor. 
114. 2i.Kd. 
4. 2. B. Ap. 


SeSf. 15. It feems (e), that it was the common praftice 
before the ftatute of 3. Hen. 7. c. i. whether any appeal were 
depending or not, not to try any man, upon an indid^ment 
of murder, before the year and day were pafled, left thereby 
the fuit of the party fliould be prevented. And if fuch re- 
gard wc re liad to an appeal where none was depending, it 
cannot be thought but that much (/} greater was had to one 
aftually depending whether before or after the year and day 
were pafled (^}. Yet it feerns, that the Court was never in 
any cafe peremptorily bound to fufnend the proceedings on 
an indiclment in refpeft of an ap^Jcal, but might always in 
diferetion, whenever it lliould feem proper, proceed on an 
indiftment, hanging an appeal. And accordingly we find, 
that in many inftanccs (/>) in the old Books, where it is 
holden, that in an appeal by an infant, the parol (/) fhould 
demur till his full age, the Court have proceeded to try 
a man upon an indldment, while an appeal by an infant 
was depending againft him, to prevent the delay, which 
could not but be occafioned, if the proceedings fhould be 
deferred till the appellant fhould come to full age. Alfo (il}^ 
where a writ of appeal of robbery hath been fued out againft 
a perfon under an indictment for the lame robbery, and 

3.23. B. Appeal 135. It 9. (/} 13. AIT. 10. F.Age4i.47. i7.£d. 

toy Sup. c. 23. f. 30. 31. H. Q« ti. F. Corone i8. 

ready 
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tried, the Court havcrcfufcd to put ofF the trial 
of the indictment in refped of fuch Writ of appeal ; becaufe 
, before the appellant hath declaredy it doth not judicially ap-* 
pear that both the indictment and appeal arc for the very 
fame faCt. But if there was no fuch fpecial rcafon to in- 
duce the Court to proceed upon an indiament while an ap- 
peal is depending, it feems to have been tl\i^eneral {a\ prac- {a) Dyer sgC.) 
tice to fufj^nd the proceedings on the indiAment till the 
appeal wert^jt#lfffmed. 

As to THE SIXTH POINT, viz. WUofeay bc, and ought to 
be XND icTORs, and in what manner xftyiMXt to be returned. 

I lhall endeavour to fhew, 

1. How thefe matters ftand by the common law ; 

2. How by ftatutc. 

As to the firft particular, viz. Who ought to be grand 
jurors, and how returned by common law. 

Sc^. 1 6. It feems clear, that by the common law every 
indictment muft be found by twelve (b) men at the leaft, (b) C. Elir* 
every {c) one of whom ought to be of tl>efamc (d) county, 654- 
and returned by the iherifF, or other proper officer, without *• 
the nomination of any other perfon whatfoever ; and ought -o, 

alfo to be a freeman, and a lawful liege fubjeft j and con- 2, Inft! 38*7. 
fequcntly neither under an (e) attainder of any treafon or Co. Lit. 156. 
felony, nor ^(f) villein, nor alien, nor outlawed, whether W ScePream. 
for a criminal matter, or, as (g) fome fay, .in a perfonal 
action. 3^.” • 3*>33» 

12. Coke 99. ((/) 2. Roll. 82. 0 3. Inft, 32. (/)Popham 202. i. Inft. 15S. 
Q) 2, Hale 155. 3. Inft. 32. 21, H. 6. 30. Vide F. Pro. 208. Qu. C. Car. 134- 

H7. X* Jones 198, 199. 

And from hence it feelns clear, that if it appear by the (^) C. Eliz, 
caption of an indictment, or otherwife, that it was found 
by (A) lefs than twelve, the proceedings upon it will be ‘ 

roneous ( 1 ). B/cor. 189. 

B. Indict. 2.' 21.H. 6. 30. Qu. C. Car. 134, 135. 147, 

Alfo it feems, that any one who is under a profccu- 
tion for any crime whatfoever, may, by the common law, 
before he is indiCted, clialleiigc any of the perfons returned 
on THE GRAND JURY; as being Outlawed for felony, &c. 
or villeins, or returned at the inftance of a profccutor> or 
not returned by the proper officer, &c. 


Sf/f^ 17 . 



(a) !• Keble 17. Alfo many indiftmentg in inferior (47) coujgl^ 

bl quafhed for want of the words “ proborjun et 

Ld. Raymond ** hominum^^^ in the caption of the indifkmcht, fet- 

59a. 609. ting forth by what pcrfon it was found (c). But this is faid 
(h) C. Eliz. to be no exception to an indidment found in the court of 
king’s bench, or erand fcflions, or counties palatine, and 
Palm aSa^* hath been often 1 [V) over* ruled, as to ihdidments in other 
3S9. ’ ' courts ; becaufe all men ftiall be intende^jo be ^oneft and 

a. Roll. 400. lawfSiJ^rti|.the contrary appear. 
a.R. Abr. 8i. • % 

3, Modern 12a. Popham 202. M i. 

(</) 2. Kcb. 135. 208. 1. Kcb. 50. Sq, 

(f)ii.H.4.4i. Se^, 18. itisrefo 
F. Inditl. 25. by the advice of all the ices, that one outlawed on an 
B^Indi f! 2. of felony, niav plead in avoidance of it, that one 

jnfraf. 2*7. of thciiidiftors was outlawed for felony, &c. But it feems 
(/) S.P.C.8a. to be the general (f) opinion, that this refolution is rather 
12. Coke 99. grounded on the ftatute of 1 1. Hen. 4. c. 9. which was made 
^ in the fame Term in which this refolution was given, than 
3*3i 34» ' common law ; becaufe it appears by the very fame 

Vide C. Car. Year Book, that when this plea was firft propofed it was 
> 34 > 135* difallowed ; from whence, as I fuppofe, it is colle£led, that 
the fnbfequent refolution was founded on the authority of the 
faid ftatute, which may be intended to have been made after 
the plea was difallowed, and before the fubfequent refolution 
by which it was adjudged good. Yet, confidering that the 
faid refolution was given in the beginning of Hilary Term, 
and that the parliament which made the faid ftatute was not 
holdeji before the beginning of the fame Term, and there- 
fore it is not likely that the faid ftatute was fo foon made ; 
and alfo confidering, that the faid refolution was given by 
advice of all the Judges, who feem to have been confulted 
about the validity of the plea above mentioned at the com- 
mon law, and takes no manner of notice of any ftatute, but 
only of the law in general, it mayddeferve a queftion, Whe- 
ther fuch plea be not good at the common law ? 

Vide2.R. Ab. 19 * I where holden, that none 

647, 648. but freeholders ought to be returned on a grand jury ^4). 
C.Eliz. 413- But how far the law is in this refpeft altered by ftatute, mail 
C. Jac. 672, Yit fticwn in the twenty-firft feftion. 

(4) They ought to be freeholders, but to what value it is uncertain. 2. Hale 155. 
..'V^hich feems to be ca/us omijfus^ and proper to be fuppUed by the legiilature. _ 4. Com- 

302. 


yCcble 629. 2. Keble 47s. i. Lf^vinz 208. 
^c. 41. 1. Sid. xe6. 367. Qu. 2. R. Ab.Sz. 

tve&in the Te) Ye AR Book of i i . Hen, a. 


As to the fecond particular, vi%. How the matters above- 
mentioned ftand by ftatute. 

Sect, 20. It is enafted by tlie ftatute ef Wefmmfter the fecond^ 
c. 28* That old men above the age of feventy years, perfons 

“ perpetually 
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perpetually iick, or infirm at the time of the fummond* 
or not dwelling in^the county, lhall not be put in juries, 
or lefler affizes/* And the equity thereof, and the reafon 
of the thing, feem plainly fo far to extend to grand juries, 
that if it (hall appear, that any of the perfons abovemen- 
tioned be returned on a grand jury, the Court, into which 
they arc returned, will eafily excufe theii^noh-appearance. 

But it feem^ cicada that any fuch perfons being returned (a)2.Inil^Mr 

on a grand ijy%i/^ay lawfully ferve ujjon it, if ths^y^aiink 

£t. Neither do 1 find that they QQ^aii 4 ve an iolon on the 

faid ftatute for being fo returned ; fcp the writ (A) in the 

Regifter grounded on and reciting th«' ftatute, mentions the F. N.B. 166.* 

prohibition of it to be, that men s^ove the age of leventy Vide a. Inft* 

years fhall not be put in affijisj jur^is^ vel reco^nitlombus 448. 

quibui^ which expreffions feem proper for petit juries only ; 

whereas the (e) writ grounded on the ftatute of Articuli fufer (f)Rcgift.i7g. 

Chartas^ fet forth at large in the twenty-firft feftion, recites N. B. 1^5. 

the prohibition thereof to be, that none of the perfons in 

the writ mentioned fhaW be put in inquijitionlbus nec juratis^ 

which expreffion feems to be of a large extent, and to take 

in grand as well as petit juries ; by which it feems clearly to 

be implied, that in the judgment of thofe who formed the 

faid writ, the ftatute laft mentioned is more general than the 

former. 

Seff. 21. It is farther enafledbytheabovementionedy?^- 
tute of WeftminJUr the fecond^ c. 38. “ That none (hall be put 
in afiizes or juries, though they ought to be taken in the 
proper county, who have lefs tenements than to the value 
of twenty (hillings yearly.’' And it is required by the 
ftatute of 21. Edw. i. commonly called the ftatute De his qui 
ponendi funt in ajjtjif^ “ that they (hould have tenements to 
the value of forty (hillings yearly Provided, that 
before juftices in eyre for common pleas in their eyres, 
and alfo in afiizes, and juries, which (hall be taken in 
cities and burghs, and bther trading towns, the fame may 
be done as was accuftomed And this exception is like* 
wife mentioned in the [d) writ in the Regijler^ which feems 
to be grounded on both thefe ftatutes ; by which it appears, F.N. B. 166.* 
that neither by the common law nor by thefe ftatutes there Vide 2. R. 
was any necfelCty in proceedings before juftices in eyre, &c. Ab^64.7,64S. 
that petit jurors (hould be freeholders ; and if fo, it feems 
probable that there is no greater neceflity tliat grand jurors 
making an inquiry before them (hould be freeholders; 
and if a grand juror before fuch juftices need not 
to be a freeholder, why (hould there be a greater neceflity 
that a grand juror before other juftices (hould be a freehol- 
Jer i And it is farther remarkable, that the abovemen* 

tioned 
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tioned writ in the Regifter^ which fecmstabe grciunded /.a* 
thefc ftatutes, mentions only perfons put in affijls^jyratisi 
V€l rccogfutionibus aliquibus : To which may be addedi that 
[a) Hen. f(. the (a) feveral fubfequent ftatutes, which require that none 
jT® freeholders or copyholders of lands of filch a value lhall 

a;! EHz. c! 6 . returned on juges, exprefly extend only to juries returned 
4.&5AV. and ^be trial of iflucs, except only the (b) ftatutes concern- 
M. c. 24. ing indi<ftments in the flierifF's torn, wi^jeh fet^uire, that 
7. & S. W. 3. cveifjuicr Aiding fach indiftment fhall lia>^ifwcnty fliil- 
3.Gco,i.c.a5. ytarly of freehoyv^;.t' twenty-fix (hillings of copyhold, 
(i)Vidd flip. except Htn. 7. c I. whidi requires, that every 

c.io.f. 65,66, juror of an inqueft, b\ which juftices of peace (hall inquire 
68. of concealments by ouirr inquefls, (hall have tenements of 
the yearly value of forty ihUlings, and alfo except 33. Hen. 6. 
c. 2. which requires, that every indiftment in the county 
palatine of Lancafter^ of perfons fuppofed by the fame in- 
di< 9 :ment to live in fome other county, and alfo every in- 
dictment in any other county, of perfons in the fame indict- 
ment, fuppofed to live in the faid county of Lancafter^ (hall 
be taken by fuch jurois only as have lands to the yearly va- 
lue of one hundred (hillings; all which feems to make it 
(5)Vi(fefupra ^^ribtful, whether there be any neceffity cither by the corn- 
note to fcaion tuon law or ftatute, that a grand jury in any other cafe mull 
nineteen. be a freeholder (5^. 

Sen, 22. It is enafted by 28. Edw. i. commonly called 
the ftatute of articuli Juper chartas^ cap. 9. “ That no fherifF, 
nor bailiff, (hall impanel in inquefts, nor in juries over 
“ many perfons, nor others, nor otherwife than as is or- 
“ daiiicd by ftatute ; And that they (hall put in thofe iii- 
quefts and juries, fuch as be next neighbours, moftfuf- 
f* ficientand Icaft fufpicious.’* 

And the like is cna 3 ed almoft in the very fame words by 
42. Edw. 3. c. II. And it is farther cnafted by the faid fta- 
tute of articuli Juper chartas^ “ Tliat he who doth contrary, 
and is attainted thereupon, (hall pay unto the plaintiff 
his damages double, and lhall be grievoufly amerced to 
“ the king.” 

Jttft. 561. And the faid ftatute of ariiatli fuper chartas^ is faid by Sir* 

JEJward Cole to extend to all fuits or proceedings, either cri- 
minal or civil, real, perfonal, or mixed, publick or private, 
aflizes or iiiqucfls ; and furely that part of it which ordains, 
that the moft fufficient and leaft fufpicious fhall be re- 
turned on all juries,” is fo agreeable to common right and 
natural jufticc, that it cannot but be thought to be in af- 
firmance of the common Jaw, and equally to extend to grand 
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aiftk petit juries, and confequentlj if any officer (hall be wil- 
fully guilty of an offence againll it in the return of any jury, 
he cannot but be puniihable for his contempt, at the fuit of 
the king. 

And it is enafted by 23. Edw. 3. c. 6. ‘‘^That juftices of 
affize (hall have commiffions fufficient to inquire in their 
feflions <ff flieri^s, See. for putting into panels jurorg 
fufpedland ig^ evil fame.** 

And it is farther enafted by 34. Edw. 3. c. 4. That all 
panels (hall be made of the next people, which ftiall not 
be fufpeft nor procured. And that the minifters which 
‘‘ do againft the fame, fhaUl)e punithed before the juftices, 
who take the inqueft, according to the quantity of their 
** trefpafs, as well againft the king as againft the party for 
the quantity of the damage which he hath fuffered 
** fuch manner ;** and both thefe ftatutes feem equally to 
extend to the undue return of grand and petit juries. 

But it is obfervable, that the claufe of the above-recited 
ftatute of articuli fuper chartas^i which ordains, ‘‘ That die 
** flieriff. See. fliall render double damages,** extends onlv 
to juries returned in fuits between party a!id party, because 
it fays, that he (hall render them to the plaintiff, which is a 
denomination never given to the king or profecutor, where 
the proceeding is by way of indiftment ; and accordingly we 
find that the writs in the [a) Regifter grounded on this ftatute 
exprefsiy relate to fuits between party and party. * • . * 

S V?. 23. But the principal ftatutes relating to the return 
of grand juries are ii. Hen. 4. c. 9. and 3. Hem 8. c. 2 2. the 
firft whereof is as followcth, Becaufe that now of late in- 
“ quefts were taken at Wejimhifler^ of perfons named to the 
“ juftices, without due return of the merilF, of which per- 
fons fome were outlawed before the faid juftices of record, 
and fome fled to fanSuary for treafon, and fome for fe- 
lony, there to have refuge, by whom, as well many of- 
fenders were indifted, as other lawful liege people of our 
lord the king, not guilty, by confpiracy, abetment, and 
‘‘ falfe imagination of other perfons, for their Ijpecial ad- 
** vantage and Angular lucre, againft thccourfeofthecom- 
** mon law ufed and accuftomed before this time.** Our 
faid lord the king, for the greater cafe and quietnefs of his 
pewle, willeth and graiiteth, That the fame indiftment 
lo made, with all the dependance thereof, be revoked, an- 
nulled, void, and holden for none for ever: And that 
from henceforth no indiftraent be made by any fuch per- 
fons, but by inqueft of the king’g lawful liege people, in 

the 
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the manner as was ufed in the time of his noWe ^rogcftb* 
“ tors, returned by the IheriflTs, or bailiffs of franchifea^ 
without any denomination to the iheriffsi or bsdliiFs of 
fraiichifcs before made by any perfon, of the names» 
‘‘ which by him fliould be impanelled, except it be by thd 
officers of the faid ihcriffs or bailiffs of franchifes fworni 
and known t^make the fame, and other officers to whom: 
“ it pertaineth to make the fame according tO| the law of 
“ BTJgtend; and if any indiftment bc^Si^e hereafter m 
“ an)^ point to the cpiit:rary, that the fame indi£tment be 
“ alfo void, revoked, and for ever holden for none/* 

In the conflruftion of this ftatute the following points 
have been refolved. 


(a) 11. C0.98. 
3.1nft. 33. 



Se^. 24. (j) FiitsT, That where a pcrfcfn not i'eturned 

by the flieriff on a grand jury procures liis name to be read 
among thofe of others who were aftually returned, whereupon 
he is fworn of the grand jury, &c. he may be iildifted, either 
in the king’s bench or befofejufticesofoy^r and Urmineri 
for his contempt of tlie ftatute; and being found guilty# 
may be fined and imprifoned ; and yet the ftatute doth not 
exprefsly provide that any fuch perfon fhall be any way* 
puniihed, but only that the indiament (hall be void, &c. 


(f) I*. Co. 98. SeJf. 7 .S' (^) Secondly, That indiftments of offences 
3. Inft. 33. not capital, are as much within the ftatute as indiftments of 
or felony; and alfo indiftments before juftices of 
iVs! peace as much as indiftments before fuperior juftices ; but 

C. Car. 134. it hath been (d) queftioned, whether a coroner’s inqueft b6 
*47* within the purview of it. 


(f) Sum. 202. 26. Thirdly, That a perfon arraigned upon any 

3. Juft. 34. indiftinent taken contrary to the purview of the ftatute (^), 
C. Car. 134. fych matter in avoidance of the indiftment, ana 

Jon. 198. plead over to the felony. 


Sc ^. 27. Fourthly, That a perfon outlawed upon any 
fuch indiftment without a trial, may alfoftiew in avoidance 
of the outlawry, that the indiftment was taken contrary 
to the purview of the ftatute, as feems fully to appear from 
(/)Sup.f.i7. the (^) above-mentioned Year Book of ii. Hen* 4. pi* 41. 

But if a perfon, who is tried upon fuch an indiftment, take 
( ^ Tuft 24. exception before his trial, it may be (g) doubtful 

B‘!indi€t. 2. whether he may be allowed to take fuch exception afterwards# 
becaule he hath flipped the moft proper time for it ; except 
it can be verified by the records of the fame court wherein 
the indiftment is depending, as by an outlaw)^ in fuch court 
of one of the indiftors, &c. in which cafe it is (h) faid, that 
r' any one, SiS amicus curiep, may inform tlic Court of it.* 

Se^* 28 * 



.V ' ,- if 

giinix^ **. H. ♦.' ■' 

beijiiidliHlIa^ihiAuiifibv h^ 

ib ttneict^pdottabte i^oiis j^Uied %it& liici kt &ul- ’3 ’ Iqa, jV ' 

hifitv"'-.; . ; * .■•■■ 

Saff. K^'. ^IxtktlTt Tlmt if « ptifoirtr* iridi&bd offelemjr, W Cre. Car* 
offer to ttke xoi S|f«8i exb^ he (hall, iioon hw’pnjai *+7- 
have (i() CiotMa ifflgned hnn fot hjs dlhftanlBe in it. * 3! ‘ 

SeJS.^ (e) SEVEkriitVi That the Court needt ndty- (ry C. (Jari 
thit of t^ riea of thfe outlawry o£|i|||;i indiflior, in avoidance HVr 
of ahr fttcn indi^ment) unlefs he who {ile^ds it baVe tlie 
iTcordreadyi 

Seiti ^i. It feems forngwlikt qdefttonable whether 0 Jones lot. 
Outlawry in a perfonal action be within the purvierfr of the ‘ 34 * 

ffatote. videfup.f.ifi. , 

2» JHEslc " 

SiPiSf. 22 - It is retitcd by th^ aboircmentioned ftatute of 
3.Hen. o. c. 12. That many opprcfiioils had been, by the For otherpar- 
untrue dehlearior of fherifFs atid their mihifters, done 
it tb great numbers of the king's fubjefts, by means of re- y"fe 4.^ 
turning, at feffion^ holden for the bodies of Ihircs, the w.&M.c.2^ 
ntaics of fiich pferfohs, as for the fingular advantage of ?• & S. W. 3. 
the faid fheriffs and theit mlnifters would be wilfully 3 ^* 

** forfworn drtd perjured, by the fiiiiftcr labour of the faid 

flierifFs and their minifters ; by rcafon whereof many 3 ’.Gco.». 0.25. 
•* fubftantial perfons (the king^s true fubjefts^ had been 4.0co.a.c.7. 
** wrongfully indided of divers felonies and other mifbeha- 3 * 
viour by their covin and falfchood ; and alfo ibraetimes 
** by labour of the faid fheriffs, divci's great felonies had 
been concealed, tod not prefeiited by the faid perfons, by 
** the faid Ihcriffs and their minifters partially returned, to 
the intent to cpmpel the ofiFenden to makeiines, and give 
‘‘ rewards to the faid fheriffs and their minifters." 

And thereupon it is cnafted, “ That all uanils to be re N. B. 1 / tha 
turned, Which be not at the fuit of any p^rty, that fball ^habitants of 
be made and put in by every flieriff and their njinifers J^ave^ enjoyed 
afore ai^ juft ice of gaol delivery, or juftices of peace, an Imnimo- 
whereof one to be of the quorum^ in their open feflions, rialexcmption 
* to enquire for the fcihg, (hall be reformed by putting to, ferying 
arid taking out of the names of the perfonS which fo be 
impanelled by every flieriff and their iriinifters, by the dif* liable to b« 

^ ertrtion of the fame juftiecs^ before whom fuch panels (hall funtmoned 
*i be relurned. And that the fame jiiftice and juftices fball 
comimnd every fheriff, and their minifters in his abfence; 

'j to put other perfons in the fame panel by their diferetions : 

« VoL. IV. C aiid l^ 
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^ and that the fame panela fo^^t^ by thij faM Jpili^s 
he good aiid lawful; And that if any fheriff, or their 
minifteft at any time do iiot* return the fame Mnels fo 
••• reformed, that "then every fuch (hcrift* and iimiiiiler fo 
offending lhall forfeit fjr every fuch offence twenty Ihil- 
‘Mings, ^ 

a. Hale »56^. It hath been rcfolvcd, that tliii^atJite doth not 

3. ('Tift. ji. take away the force of the above recited ftatute of 1 1. Hen. 4* 
Con. ShP. C. Ill point wherein it doth not cxprcfsly vary from it ; 

Tr IS "whence it follows, that if any of the jurors who find 

^ an iiidiftment be outlawed, or returned by a fheriff or bai- 

liff, at the nomination of any other perfon, the indiftment 
may be avoided in the fame manner as before, by force of 
II. Hen. 4 except fuch nomination be made by the jufticca 
authorifed by 3. Hca. 8* ta reform that'^ucL 

As to TME SEVENTH POINT, VIZ* Widiin wliat place die 
offences inc^uired of mufi arife. 

(fi) 26. Air 3 ^ Notwithftandlng it was anciently (a) holdcn, 

n, ^ * ^bat if ohc who lud. coininitted a robbery in the county of 
i. Cor. 194.. were taken with the mainour in tlie county of B. hemmht 
eup. f. 5. be put to anfwer in the county of B. (by which I fuppoie it 
is intended that he might be put to anfwer on an indidment 
found in tlie county of B.) and then tried by a jury from 
(h) 3.1nft 49. the county of if. yet it feems to be generally (/;) agreed at 
Sum. a?3. this day, tiiat by the common law, no grand jurors can in- 

4. Camm.3e3. offence whatfoever, which doth not arife within the 

limits of the prccin&s for which they are returned. And 
upon this ground it hath been rerolxcci to be a fatal excep- 
tion to an indi£fment, that it doth not appear by it that the 
(c) 1. Bulft. offence arofe within the (t) county, or (^/) riding, or (/) 
2'o3. 205. other fpccinl divifion, nr (/) prccinft, for which the jury 
S 'W'hich found it was returned •.* and a fortiori therefore it 

».'Keblc 302. be a {g) good exception, that it exprefsly appears by 
00 C. jac! the indi^tmeiit that the offence arofe in a county, &c. dif. 

ferent from that for which the jury v as returned. And it 
is (A) holden, that even the finding of a collateral matter, 
the iudiftmeiit to have happened in a 
Q) C. Eiiz. <iiffcrent county, is void. But (/) fomc have holacn, that if 
tp. the county be exprefled in the margin of an indiftment, the 

( 1 ) ejac. 17, vill or vills in which the offence is laid,^ lhall be intended 
(/) i, Bulft. county. But tile greater (if) number of 

tr Sid. 312. authorities require a greater certainty, as by cxprcfsly al- 
ilcilwood 33. Icdging fuch vill or vills to be in the county named in the 
C, jac. 267. margin, or In cmitatu pradlttoj which feems to be fiifficicnt 
x«Sia.34^. 

^77. 73S. 73X, C. Jac. u KebU iozr > P. WilL 439* 

. where 
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Ifrhert biit oiie coianty is nailied before ; but to be (a) «h- («) C* Kii; 
feemtbowfaerea cdvinty is named in the bddjr «f the iftdift.- 
incqt different from tbst in the mitjrin. Ettt it feemS froi4 ^”iiS *fP-*» 
the aoti^ity hf {b) Maud’s Cafe, tbat if a fid be aUedged v.Foret,Eaf* 
-in J 3 . /lucltDi ia comitdiu E, binng the fame (mnnty for ter Term, 
which the wry it retuftied, the cotinty is iet forth with fuf- ‘*^***4jf* 
ffdent Cetuntlr, becatife iif; Aall be intended to be in the * 
fame coonty i>. Alio if one be indided for a refcons jac 4u 
from an arreft iti theeom^y df B. it hath been (r) golden, (r) C; Jac, 
that it is hdcdle^ to ekprefa the cdtinty wherein the refcotis i^S* 
was done with greater certainty, becaufeit &a]lbe intended 
to hare been in the fame county Wherein the arreft was (</} ; p] 4a * 
i feriiori therefore^ if a fad be ailedged at if. in the pariih VUc. !*• 
of C. iii the county of D. it cannot but be intended that Bi B. Ret. de 
as well as C. is in the county of O. 57 * 

5.11.7.17. loi Edw. 4. is. Dyer £9. C.Eliz. io$. Andrews i(t. 

!SeS. 35. Silt of Whaifoever nature an OfRince ihdiddd 
may bej wllethet Ideal or traniltory, as feditious words, or 
battery, &c. it feems to be (#) agreed, that if upon »M W Sum. ioj. 
gtalty pleaded it fhall appear, toat it Was committ^ in a I’” 

'county different from that in whi<^ tlic indiditient was » c t j. 
founds the defendant lhall be acquitted, as lhall be Ihewn 
thore it large in tlie chapter concerning Eridehcci 

Sen. 36 . And therefdre at fbe common law, if a man had 
died in one ebunty of a ftroke received in another, it feems 
to have been the more {f) general opinion, that regiilarly'^y^ VideB.u 
the homicilb was indidable in neither of them, becaufe the c. jt. f, i j. 
offence was hot complete in either, and no grand jury could H. 7. 10. 
inquire of what happehed but of their own county. F^'l^4' »** 

See Frea; 3. Rdw. 6 . 14. Con. F. Cor. 373. IiidiA. s^.. 7;H. 7. I. to. H. 7. to. 
F. Corone 4461 a. Hale 164. 

Blit this incohvehience is reihedied by i. dnd Edw. 6. 
d. 24. by Which it is cnaded, “ That where any perfon IfaaU 
be feldnioufly ftrickenj or poifdned in one county, and 
“ die of the fame fttoke dr poifoning in another county, 

*' that then an indidment thereof found by jutofs of the 
county wlleic thd death fhall happen, Whether it fhall be 
'* found before the corotidr, upoii tbd fight of fuch dead 
*• body ; or before the juflices of peace, dr other juftices or 
conamifEddcrsi which fhall have autHoritr to inquire of 
' ‘ fuch offences, fiuUl be as good aiid efiedual in the law, as 
if the' ftroke or poifoning had been Committed and done 
** in the fame county where the party fhall diey or where 
** focli indidment fhall be lb found.'* 

C d Sefft 37* 
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Stff; Axd it ibe^s 1by common hwr» if 
done in onercooiity prove a Jiofiuice to soother, b Ofty bo 
indifited in (e^ oMler county. ’ . 

■ ' ■ . ■.'ij ■ . ' ' 


:' 0} K«it. 160. SeS. 38. Alfo by the common law, if one gu|H^ of lar- 
' t **♦?• S' ceny in one coun^ carry the goods ftolen into mother, ho 
'f\nC indiSed in cither, a$ hath been more llhHy ihewn 

W Ch. 3 J. in the firft /r; BooL 


39. Alfo If a man marry two wives, the firft ii> a 
(//} 1. S\d, foreign country^ and tlie fecoiid in England^ it is (d) holden, 
I7X. that he may be indi£ted and tried for it in England u]^n the 

^‘^^y®* 79 » 8 o^ ftatutsc of I. Jac. i. c. ii. which makes it felony \ oecaule 
». Hale 164. fccond marriage alone was criminal, and the firft had 
nothing unlawful in it, and was merely of a tranfitory na- 
ture : but where the fecond marriage is in a foreign country. 
It hath been holden, that the party is not triable on the fta- 
tute aboyeme^tioned ; but this i^m$ contrary to the pur- 
view of it, as hath been more fully Ihewn in Book j,. 
chap. 43. fe&. 7* 


ti 


i.C/4S 


40. Alfo if a woman be taken with force in one 
county, and carried izfto another, and there married, the 
offender may be indided and tried in the fecond county, upon 
42. the .ftatute of 3. Hen. 7. c. 2. againft forcible marriage, bc- 
caufe the continuance of the force in fuch county amounts 
to a forcible taking within the ftatute. But if an offence in 
ftealing, taking away, withdrawing, or avoiding a record, 
.f.6. againft the purport ot 8. Hen. 6. c. 12. be comnji^ed partly 
in one county and partly in another, fo as not to amount to 
a complete offence within the ftatute in either, it is faid that 
' the party cannot be indi&cd for a felony in cither, but only 
for a mifprifion. 


Se^. 41. It is cnafled by 26. Hen* 8. c. 6. ** For the 
punifhment and fpeedy trials, as well of the counterfeiters 
of any coin current within this realm, wafliing, dipping, 
^ minilhing of the fame, as of all and lingular felonies, 
murders, wilful burning of boufes, manllaughters, rob- 
beries, burglaries, rapes, aikl accellkries of the fame, and 
‘pother offences felonioufly done within any lordftiip 
•f marcher of WaUs^' “ That the jufticcs of the gaol deli- 
** very, and of the peace, and every of them for the time be- 
V ing" in the Ihirc or fliircs of England^ where the king’s writ 
( 4 ) Viae Rex ** runneth (6), next adjoining to the lordihip matober, or 
Awery, ** other places in Waks^ where fuch counterfeiting, waihing, 
Trtn. 46. Geo. *< dipping, or minilhing of any coin current within thit 
realm, or murder, Ihall be committed; or where any other 
’ felonies or accelTaries fhall be committed ; ihall have foil 

power. 
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po:^ at thdr feifions »nd' gaol deUveiy to inquire by 
*• vert^ of twelve men of the fame fhi» or ihires next ad- 
** joii^l^ within En^andt where the king'i writ runneth, 

“ thereto caufc allTuch coanterfeitets, wafljcrs, clippers seethe cafe of 
** of momKk felons, murderers, and acceflaries to the lame, p^rry K^o. 

to be inofted according to tlie liws of ihis land, in like bem, Cafes 
** manner nd form as if the fame petit treafons, murders, Cro. Law. 
“ felonies, and acceilkries to the fame, had been done within 

any of ^e faid Ihires within the faid realm : And ^fo to 
“ hear, determine and judge tba fame, according to the 
*< laws of the realm." 

42. And it feems generally to have been (a^lholden, (a) t. Mod. 
that tlie power given by tliis fiatute to die juftices of gaol* < 4 * 
delivery, and of the peace, in the adjoining A'n;/(/& counties, L* ***• 
in relation to the offences therein mentioned, is not repealed i/jialVis?!" 
by 04. and 35. Hen. 8. c. 26. which impowers the juftices s'eeB. i. cf 31. 
of the grand feflions in If'iaUs to take indidments of fuch fe£t. i4> 
offences. 

But it hath been (b) rcfolved, that an acquittal on an in- (d}i.Lev.i>g. 
di&ment at the grans sessions is a good bar of an in- 
diftment for the fame crime in an Engl^ county. 

Seff. 43. By 28. Hen. 8. c. 15. “ treafons, felonies, and See this aft 
“ robberies, &c. upon the fea, &c. fhall be inquired, &c. 

“ m fuch places in the realm as fhall be limited in the king’s funded, Bk* 
“ commidion, in like manner as if fuch offences had been ,.0.37.’ 

“ committed on the land.” 

Seff. 44. It hath been refolved, that this ftatute extends Q£.Moortsi. 
not to offences done in creeks or ports within the body of a 
county, bccaufe fuch offences were always cognizable by 
the common law. 

Sen. 45. Alfo it hath been (c) rcfolved, that the force (s)3. Inft. tt. 
of this ftatute, in relation to treafons done upon the fea, is . 
not taken a^y by 35. Hen. 8. c 2. more fully fet forth in ^ 
the forty-ninth feffion. 

+ It ha^alfo been refolved, that this ftatute is not con- 
fined to the lordihip marcliers, but that tlie judges of affize, Athoe’sCafr, 
in the next adjacent county, have a concurrent ju- Stra»5S3. 

rifdiflion throughout ail /f^ales with the juftices of the grand 
fefSons, and that a murder committed in Pmhai^ire, which 
is an ancient ^elci county^ but no part of the kr^finf mar- 
•btrSf may be tried in the county or Htrefiriu 


Sea^ 416, 



i(^) YcIt. i34t , Silt. 46. Itwu tnadeaftf) apon &is jpAe? 
* JJ* ther one way an accefi^ at land to a feldny-at wei# 

tJovi /'**** tTO atoiraU within tba purview of it ; faut this 14 

i?on. ^ ’ fettled by 1 1 , & la, Will. 3- e- ? • wade perpetual byjfc Geo. r, 

Sum. 77. c. 19. which ena^s, that acceflaric* to pirapjjfbefore op 

3, InS. Its. aher,” in fuc^inannerasjsfet fprthiBore atwrgeinthat; 

Aatute, “ ftiall be inquired of, tried, and adjud|ea accords 
ing tp the faid ftatutc pf 28. Hen. 8. p. 15>” 

« 

Vide aWb 4.. + cnafted by«8. Geo. x. c. 24. inade perpetua) 

Oco. I. c. 11! by 2. Geo. 2. Ofe 28. “ That allpcrfons who arc made aecef- 
id. Geo. 1. farics by i f . & 12. WiU. 3. c. 7. {hall be deemed and taken 
\ *• ^ principal pirates, wlons, axi4 robbersp and IhaJl be 

** proceed^ againft aa^rdingly/* 

4. GC0.1.C.11. 47 - ^ ferthcr enaded by the faid ftatutc of ii. 

Videa'.Geo.i! & 12. 'Will. 3. c. 7. That all piracies and felonies upof^ 
c. £ 4 * the fea, &c. may be tried at fea, of upon the ]and» in his 

?8. Geo. X. c< inajclly’s plantations, m fuch manner as hath been more 

fpUy fet forth in t^c firft Jook* 

t^) 19.E.4.6. Se^* 4S- It feems to have been a great ( 3 ) doubt before 
Sec the pre- the making of the ftatute of 35. Hen. 8. c. 2. in what man-v 
amble of 35. ner and in what place high tre ason done out of the realm 

■ • was to be tried. For fome feem to have holden, that it was 

{*•) Vide fup. triable^nly upon an (r) appeal before the conftablc and 
*c. 4. fc^l. 9. marfhal ; others, that it might be tried upon an indift- 
& c. 23. f. 29. ihent, laying the offence in (d) any county where the king 

pleafed ; and others, that it was triable by way of indiftment 
(O »urn.*04. that County [e) only wliereii) the offender bad lands ; but 
j. Inft. n, furely it (f) cannot reafonably be doubted, but that it wa^ 
(/) Con. triable fome way or other ; for it cannot be imagined that an 
pycr 13^1. & o|foncc of fuch dangerous confequenoc, and exprefsiy within 

■ the purview of 25. Edw. 3. fliould be wholly difpunilliable, 
as it nauft have been, if it vvcrc np way triable, 

j, Apdcr.aSx. 49 - But for a plain remedy, order, and declaration 

» . Hale 164. of this matter, it is enafted by 35. Hen. 8. c. 2. “ I'hat all 
gee aifo the <4 ipanner of offences, being then already made or declared, 
** declfircd, by apy of the Jaws and 

' * ’ “ ilatute^ of this realm, to be treafohs, mifpriiiuins of trea-y 

fons, or concealments of trcafons, and done, pcrpctratedjj 
or committed by any perfon or perfons, out of this realm 
of E^giandj fhail be from thenceforth inquired of, heard 
and determined before the k;ng*s jufticcs of his bench, 
for pleas to be holden before himfelf, by good and lawful 
men of the fame fhire where the faid bench ifaiU fit and 
be kept, or elfe before fuch cpmmifiioners and iii fu(^ 
M {hire ef the realm ^ ihall he affigncd by the king^s ma« 
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commtffiph, and by bwfel 
•* ml^ke man her and form tb aH int^ts ii^ 

fucl^jrafons, niifpriiions of trepans, or cmowasents of 
treafom, had been done, perpe^al^ 

** withtm^e fame ihire where they Ihall ^ fo inquired of# 

** heard am determined# as is aforefaid.^* 

In the pjjnftruftion of th;s ftatute the following points 
have been rcfolved. 

50. First, That if the court of king’s bench, or 
eoixunifSoners ap]:>ointed in purfuance of the ftatute, after 
living taken an indiftment of a foreign treafon, remove 
into a different county from that in which the indi Ament 
was found, the^rt^ trial fliall be by jurors retUrni^d from the Sum. 104* 
firff county. And this is moft agreeable to the general courfe 3- Inft. 1^4. 
of the common law;* which {b) requires, that indiAments 
(hall be tried by jurors of tlvc fame county in which they 
were found* 


Seif. 51. Secondly, 7 'hat the corami flionfers, and county . . 
for the trial of fiich treafons, are (c) fufficiently afSgned by * ' 

the king in purfuance of this ftatute, by his cither writing 3.inft, n. 
his name to the commiflion that appoints them, or figning Thekingcan- 

the warrant to the lord keeper for the commilTion. l>y hit 

charter give 

judges a power to try in one county offences committed in another, Lord Mansffeid* 
Pouglas 796. 

Stif. 52. Thir DL Y, That a treafon done by aii {d) Irijh^^ (d) 3. Inft. 1 1. 
man in Ireland^ is triable in England according to tlie pur- And. *62, 
view of this ftatute ; for Ireland bein^ out of. the realm of 
Englandy a treafon committed (e) in it is certainly within Hale 15^ * 
the letter of the aA i and nothing within the letter of a fta- n. Coke 63. 
tute made for enlarging the juriidiAion, and fupplying tlie 3*^ei>lc 560. 
defeAs of the common law, fliall cafily be conftrued out of 
the meaning of it. And therefore it leems reafonablc, that 
any offence which by 25. Edw. or any other fubfequent (e) Sec B. 1. 
ftatute, cither exprefsly extending to, or (^) received in c. 17. f. 67. 
.Ireland^ is equally treafon- in h eland and England^ may be *• 
tried here by virtue of this ftatute.. i!*^Sidcr. 

But if an offence be made treafon by an Injh ftatute, which 
is not treafon in England^ 1 fee not how it can be tried here ; 
liiKc being neither made nor decl^d to be treafon by any 
law or ftatute of this realm, it is not within the defcription 
of the offences provided for by 35. Hen. 8. I'o which may 
be added, that offences beyond iea, to be tried here by vir- 
tue of that ftatute, arc to be inquired of and determined in 
like matiner as if they had been committed in fuch ibire 

CJ 4 . whcreiit 
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whwija tb^ fliaB he w^ detennjnedi ; but if an 

offiwce w^im iir Irflmd mA aot m Ei^an^ 

been coaun^K^ in any •£»? f it is fdaniJA tlut 
it coijd notbe iran^ed as treafou. 


(«} Pfsr jSe. AKb it hath been fa) refolved, that no treafordbramitted 

in Inland anMuisH Peek, is triable in E)^land, ht- 
caufe he is intided to a trial by his peers, whiclf^Tannot be 
bad (7). 


ij) Rffolvedby three JuJgeB ia Dyer 3i5o* Vide alfo 0 *Rourk's Cafe, i. Anderr 
fon ^ 6 ^. But in the Cafe oTLd. Maeguire, i, St. Tr. 918. i. Hale 155. 284. the 
refolutioB in Dyer is declared not to be law, and it was ruled that an Irilh peer 
inight be tried by a commos jury in England for a treafon committed in Ireland, 
Sed quiare. . ■ 

g ij.Cokeds. Sefl. 53. FovRTHLV, That this ftatutc is not (^) rc- 

Vm**’«^** pcgled by i. & 2. Philip and Mary, c. lo- which eiiafts, 
Nummary 26". That ^lU triajs bcrcaticrto be had, awarded or made, for 
3. Inft. 24. ^ 3 ny treafon, iball be had and ufed according to the conir 

X. Anderfon mon laws of the realm, and Dot otherwife.*’ For it is 

the manifeft purport of this ft^ihite to rellore the ancient 
t)ycr i^ iV86. Common law as to the trial of treafons, in 

49^3*00.* which great innovations had been made by flatutes in the 
if Halc 364. reigns of king Henry the eighth and Edward the Jixth ; but 
it cannot be thought a,::reeab^e to th'* intention of it to ab- 
rogate any ftatiite, which in a doubtful cafe fettled and con-* 
linked the jurifdiftion of the common law, and gave a me- 
thod of trial as agreeable as poffibic to its ufual and ordinary 
manner of proceeding, 

f Alfo it is ena:!^cd by 2. Geq. 2. c. 21. “ That where 
Vide Book the “ ^eath iball liappen in England from any caufe felonioufly 
firft,. “ given out of England 5 or where the felonious caufe 

S ' be given in England and the death enfue in any 

Farrell* iT^BI. ** place out pf England^ an indiftment thereof found by 
Kep. 459/ ‘ the jurors of the county in which either the death or the 

“ caufe of the death (hall refpeftively happen* fhall be 
P as good aitd effcftual in law, as well againft the prin- 
cipals and acceflaries, as if the offence had been com- 
plcted in the fume, county where fucli indidrnent lhall 
“ bp found:! &c. 

Se&> 54. It was a great doubt at the common law, 
U) KciL 67. {c} Whether an acceffary in one county to a felony in 
Pyer 38, another, were indifiable in cither. But this is remedied 
by 2. & 3. Edw. 6. c. 24. by which it is enaifted, Thai 
‘f fuch an accclHry may be indifted and tried in the 
j^mc fQunty wherein he was ageeflary.”— But intend- 
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in^-more foUy to treat oftitiainatter ln thei^o^ptct^iedn* 
<^mng tbe Arraignment of die Prmci|^«nd Aec»ffiB7^^ f 
iball ni^ lAa re^er thither for the ceituicteTatibh 

of it. ■, 

As to EIGHTH OENERAt POINT, WX. Ol^t ' 

to be the fifnn of the Body of an indi£tmemt. 

1 ffaoll endeavour to flieWy 

I . What ought to be the form of the body of an ihdlil^f 
ment at common law. 

II. What of an indiAment upoaa fiatnte^^ : 

As to the firft of thefe particulars 1 lhall (endeavour to 

Ihewy 

I. How the body of an indictment at cammms 

to fet forth the fubftance and maimer of the ' 

3 . How the perfons mentioned or referred to in it. . 

. 3. How the thing wherein the oUence was commitiDetl. 

4. How the circumftances of time and place. 

5. Where it may be vitiated 1w falfe, or improper LofiHt 
or the ufe of Et^hjh inftead of I^tin. 

6. Where the offence indiCled may be laid jointly and 
where feverally, and where both jointly and ieverally, md 
where the offences of feveral perfons may be laid in one in- 
di&ment. 

7. Whether the words et arms be in any cafe necef- 

fary, ' 

8. Whether it be neceffiny to lay the offence naira' 
paeem. 

_ 9. Whether it be neceffary to lay it contra eoronam ct 
nifatem rtgis, 

10. Whether it be neceffary to lay it iarwompnna rrg/a 

I I. Whether it be necelEry to lay it U&cit}, 

13 . Whether a defe^ in any of theleparticulan beamettd* 

jible, 
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AstoTHB riRST POINT# vias^ How the 6ody of an in- 
diftment at commm law ought to fet forth the fubftanceand 
manner of the fad, I Ihall eiuleavour to iheW;^ 

1. In what manner it ought to fet them forth ip Vclation 
to ^ offence of Ac |^rincipal. 

2. In what manner tn relation to the offcncc&tf the ae« 
eeflary. 


^ • At to the firft of thefe particulars, v/z. In what manner 

f « Halt tiff the body of an indiftment at common law ought to fet forth 
171. 184. aS7. fubwance and manner of the faft in relation to the offence 
of the piindpal ; 1 ihall obferve^ 

55« Fiust# That no pertphrafis or circumlocu^ 
tion whatioever will fupply thole words of art which the 
law hath appropriated for the defcription of the offence# as 
WC. 23X77 murdraviU >n an indiftment of muxder ; (^) cept^ in an 
liytr^oi. indidimcnt of larceny ; (r) maybmiavit^ m an indittmcnt 

B. Indi^. 7. of maim ; {d) felon ci, in an indiftment of any felony 
whatever ; (r) but glar iter, or burgulariter, or clfe burgala^ 
{^) F, Cor, indiftment of burglary ; (/) prcd.tone, in any 

2. 8. indiftment of treafon 5 (^) contra ligeantia Jua dehtum^ m 
Corone 76. an indiftment of treafon againU the king’s perfon (8). 

IS. 32. 

1. Edw. 3. I, C. *3. feft. 77. (0 l** 77- W a- *• J- »• ^ 3* **• »• 

F. Indi^. 3 C. 33,feft. 77. B. lndi£b. 36 B Appeal 48. 2*8. Ed. 4* »o. C. tiu. 
193. 4 Coke 41. 5. Coke 121. An mdiAmcnt of a fcold mull be laid 
ftoettmentmt Strange 1246. Sec 9. Coke 69 (^) Dalilon 22. Con. 4. Co. 39, 

Summary 207. 5. Coke 121. Cro. Eliz. 920. (/) Summary 11. 3. Inft. 15. 

F^orone 55. 8. P.C. 3 3. H. 7- *© Carthew 3x9. (^) 3. Lev. 396. CaU 

vin*» Cafe 5, d. 10, Skmnqr 442. Carthew 319. (S) dt nous forgery, 

9 traage 19. 


Se£f. 56. Secondly, That in an ipdiftment, as well as 
(A)C.23.f.79. in an {h) appeal of rape, the faft feems to be fufficicntly 
F. Indift 18. afeertained by the words fdonict tapuit, without adding 
Ed. 4, 26. carnahter eogntwit, or fiift fetting forth the fpecial mannez 
of the terror or violence, and then concluding that the de* 
fendant Jic felonlci rapmt, t^c, Alfo it feems, that the liKo 
general manner of fetting foith the ofience, which i& fufHci- 
(1) Snp.c. 23. ent in an (t) appeal of &ceny, will alfo ht fufficzent in an 
ftdt. 79.Lct. indiftment (9). 


(9) Vide 18. Elix. e. 7* and the cafe of the King v. Lord at the aflitc^ for Sunr, 
where Could, J. held the indiftment bad, beeaufe not ftated under tea yean of age. MS* 
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8t3. su* That in other » gene* 

rdjf a^od roie in indiftn^nts as wdl '^ *^B***’.* ^ 

the fi%hi|d manner of the whole ougiil^ be fee i! 
with fu^ certainty, that it may jadiciut^ 'appear to the it*, ^ 
Coart, tn^ the indi^ors have not gone mtdn iedix^ient S. lx.Tr. 

Cif. jia Vide 


And upon this ground it feems to be agreed, that an 
indidtment finding that a perfoii hath feloniouQy Broken > 
prifon, without mewing the caufc of his 
See, by which it may appear that it was of ftich a na- 
ture that the breaking might amount to felonyi is in- Strange i»^V 
fufficient. iz6s. 


Alfo (f) indiftments agalnft perfons for refullng to be (r) AleynTli 
fworn CQnftables, after they had been hgitimo m9d9 tUHu 
have been qualhcd tor not ihewiiig thq manner of ^ the 
ele&icin, that it might ?^ppear to have been fuch as obliged i. Modem * 4 ;. 
the defendants to have undettakeii the offict. 5 . Modem 

»*9* 

pomb. 4x6. Sup^. c. 10. re6V. 46. Doughs 534. 338. And fee Rcx*v* Burder, Tri% 
nity Term, 3%. Geo. 3. that an indi^\ijieDt that the defendant was appointed '* over* 
feer of tbe poor pf the parifti of A,*' and that he afterwards refufed to take th« 
faid office of Overfepr of tpe parifh to which bo was fo appointedj.^* is good, 4, Tem^ 
Rep. 778. 

Alfo it hath been {i) adjudged, that an indiAmtnt of bur- C. Elh, 
glary is infuiiicient without the word no^anter. 5^3* 


Alfo it feems to be (e) agreed, that an indiSraent charge 
ing a man with a nufaiice in refpejt of a .fa£l which is 34 ;. 
lawful in itfelf, as the crefting of an inn, &c. and only 
becomes unlawful frpm particular circumllanccs, is infui- 
ficient, unlefs it fet forth ibme circumfiancea whieh make it 
unlawful. But it is faid that this is needlefs where the thing 
indided is unlawful in itsbwn nature, as the keeping of a 
bawdy- houfe, &c. 

Alfo it hath been (/) adjudged, that a|i indiftment for (/) f. Indift. 
tfaitoroufly coining alchemy like to the kite’s money, with* to. 
out Ihcwing what money, is infufficient; of which this feems 95* 

to be the plaincft reafoii, that it appears not v.^hether it were v^?*®*%*^f* 
made like to the king’s gold or filvercoin, or only like to ^ ^ 

that in brafs or coppci*, &c, and if it were made like to that B. 1 . 
q{ tbe latter kind only, it ( ^ } fecixis that the offence could not ^ 57'* 
anioimt to treafon. 


Alfo it (h) feems, that an indiftment of perjuryy not (hew- 
ing in yyhat pwi^ncr apd in what court tlic falfc oath was 

tiken, p. k 
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visi*i'' I." ■ -i 

Saftelf 377. 
WxtttSf iii 
1^4.; 


taknr, ^caofe for wbatapp«»i it im|^t Bavc 

Alfo it iteE^ <eiear» tiiat it tt neceiiarT^ faoidi ^ kidift* 
(a) Siiip.e. 43. mei^ and (i>} af^peUs of mayhem and mur^« fotthi 
f-,9. ^ pardculacly in yhat manner the hurt was give^ and that 

anpmiflSon thereof is not bolpen by a general nnduiion* 
l&at tlie defendant filomd majhmiavit or murShivity f^e. 
But having already mewn in the chapter of Appeals, with 
ivrhat tertainty the count in an appeal of death mull: fet 
. forth the fpecial manner of the as by Ihewing in what 
'i»/http,c,s3. part of the body , the wound was given, and the (c) 
f va*** length and breadtli of fnch wound, and (</) that the party 
fcLs?’'’**’ di^ of it ; and with what (/} weapon it was given j and 
(di)*Sup.c*a3. the word f/J percuffit cannot fafely be omitted where 
fe« 3> s the truth of the hil will bear it, I IhaU refer the reader to 
(tf)Sup. ca 23. the faid chapter of Appeals, for the learning relating to thefe 

Ktx V. Roll^ Strange 999'. Davy v. Baker, 4. Burrow 2471. Sed vido 
, Wyatt, where on an mdi^ment for not reti|iii^ing the warrant of two jud:icea, 
the time when the warrant was returnable is not fipout, Ld* Raym« 1x95. But this 
,im againR the opinion of Holt C, J. 


It hath been adjudged, that an indiAmcnt of extortion 
charging J. 5 . with the taking of fifty Ihillings as bailiff of 
a hundred, Colors officii^ without (hewing for what he took 
it, is good at leaft after verdict, for perh^s he might claim it 
generally as being, due to him as bailifir, in which cafe the 
taking could not be otherwife exprefied. But this feems to 
be a fpeciad cafe ( lo). 


(ib) An indictment for procuring, &c. muft Ihew the falfe tokens, Strange 1127. 
Vide 21. Hen. 8. c» x. 'Alfo an indictment for words fpoken of a jiilticc in the exe- 
cution of his office, muft fet out the words, 3. Com. Dig, 506. Alfo if it be for ob« 
ftrufitinehim, it muft Ihew by what a£t it was done, Rex How, Strange 699. So 
an indiament that the defendant took a fervant without a tcftiinonial muft ihew a 
former fervice, Skinner 343. So for a con^ropt in nht executing a warrant it ought 
to ffiew the nature of the warrant, x. Ventris 305. Sed vide Ld. Raym. 1192. So 
for a forcible entry there ought to be a poiitivc charge of a diifeifin, Ld, Raym, 610. 


Sedf. Fourthly, That an incliftment charging a 
man djsiunflivciy is void. As where it finds that A mwr- 
Jirit&it' B*velmur dr art caufivit ; or that AyVerberavit B. vel 
^ 8 r£i«/2?v/# ; or that (g-) fabricavU talm eartam^ 

•^Sa'lk VAi vtl fiAricari caufavii ^iox here are diftin£l offences, and 
3V I. * appears not of which of tliem the indifilors have accufed 

Rkv. Flint, the defendant. 

B. R. H. 370. 

Jlealv. Stroughton> BaraardK,. B. 347. 2. Seff. Caf. *5^ 
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St^ ^ FirTHLY, That {«) tjrary i^diSn^t: 

mvft'ei^er cbatg^.a man wiu» fome pat^lar c0^a!cei^Of;i*% . , 
dfc wito^vml of fach ofieiices, pwtiadM^iBnd cfriwiiuy ^ 
exprefledf and not with being an oliSinderlillgenend. Fof Shewar tay* 
no one can well know what defence to make to a & is*. ' 
unwrtain, w to ^le^ it either in bar Or abuntwnt of a fnb.. • 
fluent p^ecQtion ; neither can it appear disit; t^ ia&a 
given in ^den<» againft a defendant on fnch a gent^ 
accnfation, are the jj^e of which the indiAOrl have ao» 
cufed liim ; neither can it judicially rapear to the Gourti, 
what punidiment is proper for an omnce fo loo&ly ex- 
prefled. .. /w' 

And upon this ground it hath been adjtt^;edj) 
indidtnent is infufficient which only charges a man in 
general} with ^ving (i) fpoken divers falfe and fbahdalons i. Rell^ 


words againft y. being ^yor of filch a place 5,-^r wiA 

being a (c) common de&mer, vexer, and oppreftor r 

men Qr with being a common difturber of the peace* Strange <^9*V 

and having ftirred up diveni. quanels as well among his i.Conu 

neighbours as other of tbe l^g’s fubjefts at ftich a place, 5 o*> ,j . 

to die great lofs and difturbance of his neighbours afore- 

faid, and other the king’s fubjefts, &c.— Or with being a ,?Mod. 7*. * 

(e) common bpprelTor and difturber of the peace Or Retv/rayiwr^j 

with having been and ftill continuing to be a man of evil Strange ><^^1 

(/) behaviour -Or with being a (g) common deceiver of ®-** 

the king’s people Or with being a (A) common publiflier f 

of the king’s fecrets, and of his own, and of divers other Barn'xi. B. 

perfons impanelled together with him to inquire for the >19. 

body of the county of divers felonies, againft his oath, *• R*A!»* 

&c.— Or with being a (/) common foreftaller’;— Orwith 

being a (i) common thief; — Or being a (/) common 7, .,88. 

evil-doer Or with being a common («) champertor ; 1. LCW3S9. 

— Or with being a common (») confpirator, and fuch Raymond lojl 

like fir 1 i.Venms 104. 

79 * 

(^) 6. Mod. 311. (^) Moor 302. (/) F. A£t. fur le Sut. i6, E9. AiSzc 4{« 

Moor 302. (^) i. R. Ab. 79. Moor joz. %z. AiTize 73. (0 »2. A 0 *. 73. 

(Iff) 29. ACT. 45. (») 29. A^. 45. 


( 1 1 ) Or quia mal^ et negligenur fe gejffit of tho office of a coaftable is too genertlf 
Strange 2. ; or for deceiving one i>. of icveral lottery orders, viz. de feripii boms oi 
oatallis oib^dedpiebant et defiaudabam^ Strange S; or of a clerk oF a market that"' 
he didreaufe his agents illegally to receive of federal perfons^ feveral fums^ ^c, Rex 
Robe, Strange 999. So in a declaration/' that the defendant did receive a gift 
“ or reward,’* without fpeci^ing it, is too general, Davy v. Balder, Burrv 2471^ 
So an indictment on 5. Eiiz. for exerciflng a trade, .&c. in Great Biltain,” i« to# 
.^neral, Rex Lifter, Strange 7SS. 

-It 
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Ufe..#. 


It is hoWen indeed in a note of Fitzherbert's Abridgment ^ 
fa) zi AS indidnient for confederacy in general is but 

niade a by the reporter of the (a) War Book^ 
{h) B. Indift. from which tlie faid nbte iri Fitzherbert is taken, arid is de- 
11- nied to be law, both by [b) Brook and (c) Belle ; nor do I 

{i ) 2 . 11 . Ab. 2^rky v^ljcre find the leaft rcafon offered to difti|r)guilh this 
from the other cafes abovemen tioned. 


(bi) 3.1nft.4z. Alfb it is holdeii by Sir liclward (J) Coke^ that the ancient 
. fbrm of indiSmeiUs, charging men with having, as hcie- 
ticks and traitors, and infeilors of the highways, confpired 
Stud confederated, &c. to deftroy the catholick faith, and 
having daily publifhed falfe and feditiouS writings, &c. were 
utterly infufficient, and yet fiich indiftments feem to have 
(^)3.Iritt. 41. beoii (f’) frequent; as were alfo indiftments diarging tneit 
in general, as itj/icliatorcs vlarunt^ ci depopulatorcs agrorum i 
(/) ziiCokc which (/) words took the benefit of clergy from the per- 
forts indifted, before the flatiite of 4. Hen. 4. c. 2. by w’hicli 
i.^Hrir'l7*i. * cnafteci, I'hat thefe words lhall no more be put inV 
a! Hale “ to indiftments, nor if they be, fhall have fuch effeft as to 
(j^)Vidc3.Ii)l\. “ take from the perfons ihdifted the benefit of clergy.*' (j;). 
4 *- And this iiatute in this refpedt feems to be in alfiiimanCe of 

e *oi' common law, which feems generally to difallow' of fiiclt 

’ uncertain indiftments, as appears from the rcafoiis and au- 

thorities above j'et forfh. 


Yet It hath been adjudged, that a man may be generally 
indifted as a common barrator again!! the [b) form of 
the ftatiite, and {i) againll the peace, without ihewing 
any of th^ particular fafts in the indiftineiit, by which he 
appears to have been fo; for barratry is an offence of a [k) 
complicated nature, coniiftingin the repetition of divers afts 
in dillurbancc of the common peace, all of which it would 
be too prolix to enumerate iii the indiftincht ; and therefore 
(/) experience hath fettled it to be fuJficientto charge a man 
generally as a common barrator (whicli is a {m) \^Ord of art 
appropriated to this purpofe), and before the trial to give 
the defendant a («) note of the particular matters which you 
intend to prove again!! him. 


f. 10. 

(/)C.Jac.5i7. 

3.R. Abr.81. 

(;) B. 1.C.81. 

S. Coke 36, 

S 7 - 

(/) 2. IL Abr. 

C. Jac. 527. 

2. Kebic 409. 

B. X. c. 

Si. r. JO. 

2. Levin/ 2f 8. 

Strange 9C0. 1244. B, R. H. 370. («) B. i.c. 81. f. 13. 


C<>) VideB. 1. Alfo it is (0) holden, that there is no need to name any 
Sx.f. II. particular place where the defendant was a barrator, be-* 
caufe he ihalJ be firppofed to have been guilty in divers 
places, and tlic veuire is moft proper from the body of tlie 
county. Alfo it is laid, that there is no need in the con- 
fiiifion of fuch an indiftment to lay the offence ad nocu* 

tnentuni 
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mentum ommum Ugeorum^ (ffc. but that (a) diverforum is W »• Kcble 
in fuch an indiftment as well as in an indift- 
nient oQa common fcold^ Isfc. becaufc it appears from the f * *‘<^*75* 
nature of the thing, that it could not but be a common 
nufance ( i ). 

(i) An indifiment againfl a fcold muit be laid aJ commune nocumentumf Rex 
Cooper, Sil'Sngc 1246. 


Alfo it feems to be (^) agreed, that an indi£lmertt againft (&) 6. Mod. 
one as a common fcold^ is good without fetting out the par- 3 '*' . 
ticulars, for the fame reafons tliat fuch iiidiftmcnt of barratry 5^^* ^ 

‘Sg»od- -SceXlleV 


V. Higginrom 

?> Burr. X133. and Lord HanUvicke’s observations upon this fubjcft in the cafe 
Clarke 'V. Pcriani, 2. Atkins 340. 


Sebf, 60, Sixthly, That the charge muftbe laidpolitive- 
ly, and not by way of (c) recital, as with a anod cum^ &c. (c) Salk, 
and that the want of a direft allegation of anything material 3* Modern 53.' 
in the defeription of the fubftance, nature, or manner of the 
crime, (^) cannot be fupplied by any intendment or impli- J.ifuVrow 40a. 
cation whatfoever (e). And upon this ground it feems to (v/)5.P.C.96rf 
be (f) generally Iioiden, tliat an indiftment of death having C. Jac. 20. 
the words felonice murdravlt^ bV. cannot amount to an in- 4 - 4 »- 

diftineiit or murder, without the words ex malitid pmeogitatd \ 
and yet by the word rnurdravit it exprefsly charges the party 268. '-,37. 
with murder, and it is inipollible that there could be a mur- (/) bycr 99. 

d^rr, and iJo malice prepenfe. Summaryi3i. 

1. Hale 187. 

Vide 2. Lev. 140, 141. 4. Coke 41. Con. Dyer fcS. 

Alfo it feems to be gcncrairy agreed, that no indiftment Ladd’s 
of death can be good without an exprefs allegation, that the 
deceafed both received the hurt which is laid as the caufe of 
his death, and alfo that he died of the hurt fo received ; and 
tiiat the want thereof cannot be made good by any implica- 
tion whatfoever, as hath been more fully llxewn c. 23. 
feet. 82, 83. 


Alfo it hath been (g) adjudged, that an indiftment againft 
S, for fulonioully breaking fuch a prifon, and ‘^P'*'-*** 

nianding y. JV. who was therein imprlfoned for felony, to * ’ 

cfcape, is not a good indiftment for a felonious breaking, 
without exprefsly fliewing that S. did cfcape, and yet the 
breaking is cxpiefsly laid to be felonious, and it is im- 
poflTblc that it could be fo, unlefs the party did efcape. But 
It will be needlefs to enumerate any more inftances of this 
kind, which are fo very frequent, that there is fcarce any 
cafe which mentions exceptions taken to indidments, with- 
out 
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S» 


S' 


out having foihc or other grounded oh this rule^ 72at ifi 
tin indiiimtnt nothing maUrialJhalt M taken hy intenir^nt ot ' 
implication^ 


Yet the la^ will not admit of too great i liiccty of this 
kind ; for it hath been adjudged, that if in the firft part of 
an indi£tmeiit of death, the alTaiilt be laid with n^lice pre* 
(«)4.Cokc4i. penfe, &g there is no (d) need to repeat it in the following 
claufcy which fhews the giving of the wound, being joined 
with a copulative to the precedent fentcncc, aiicd laid at the. 
fame time and place witli the aflault. 

(^)CJac.473. Alfoithath been (k) adjudged, that whete an indictment 
fets forth, that J, S, was lawfully arrefted by virtue of a 
plaint before fuch a flieriff, &g. it lhall be intended that thcrO 
was a good warrant. 


(r) 9.C<)ke 57. Alfo it hath been (c) adjudged, that where a warrant is 
^ Coke izo, alledgedj authorifing the arrcfl oFJ, S. within the liberties 
i - of London, and the indidment lays the execution of it in 

fuch a parilh and ward in London^ without exprefsiy laying 
the pariili and ward within the liberties of London^ yet the in- 
diftment is good ; for the Court will trot admit of fuch a 
drained exception, that a parifo in London may be out of the 
liberties of London. 


(</)C.Jac. Set':}, 6 1. Alfo it hath been (d) adjudged, that where art 

eio. indictment finds that J. S. ex 'ijlem of fuch or fuch a degree 

^MoJcrniaS. qj. &c. as brings him within the purview of the kvr 

1 f e\*fnz 229 ’'''''bercon the indiClment is founded, commuted fuch a faCt^ 
2. Roll. 226. it lhall he intended that he Was of fuch degree, &c. at the 
Ld. Raym. time of the faCt, without any exprefs, allegation to that pur- 
37!^; pofe, becaufe that is the molt natural conftruftion of tlic 

Rex cxijhnst going before the verb to which it is the 
Burrow zlL* uoniinative cafe, (e) Yet wliere an indiftment of forcible 
it) B. i.c. 64. entry finds that J, difleifed B. of fuch land exi/iens liberum 
f-38- tenemcntim of 5 . it feems agreed, that the indiftment is in-^ 

fufficient, becaufc it Hands indifferent, according to the 
atLevinnto. rules of conftruftion, whether the land were tlie 
Mod. 129! freehold of B. at the time of the di/pi/ln, or at the time of 
Vide Rex I'* the finding of the indiftment, the Word “ exijlens^^ not be- 
Bootit, Bur- jng Hlje nominative cafe to the verb, but applied to the 
r!« ^bing which was the fubjeft of tlie aftion. But I cannot 

moBd * " ^rtid any certain general rule, whereby it may be known 111 

**S^nge44. W'hat cafes an exception of this kind lhall be taken to be fo 
ovcr-;ilcc, that the Court will liot regard it. AH therefbref 
that 1 (liall add on this head is this, that as on the one hand 
the law will not fuffer a man to be condemned of any 
crime whereof the jury have not exprefsiy found him 

guilty. 
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guilty, by any argument or implication from what they Have 
fo found ; fo on the other hand it will not fuffer a Criminal 
to efcagj on fo trifling an exception, which it would be ab- 
furd ano/idiculous to take notice of,; for nimia fubtilitas in 
Jure reprobatur^ But the judgment hereof cannot but be in 
a great meafure left to the diferetion of the Judges, who 
from the dircumftances of each particular effe, the compari- 
fon of precedents, and the plain rcafon of the thing, feciri 
always to have endeavoured to go within theie rules as nearly 
as poflible. 

Se^, 62. Seventhly, That it is a certain rule, that 
where one material part of an indiftment is repugnant 
to another, the whole is void ; for the law will not ad- 
mit of fuch nonfenfe and abfurdities in legal proceedings, 
which, if fulicred, would foon introduce barbarifmand con- 
fufjon. Alfo it takes off much from the credit of an in- 
di(Efmenl that thofe by whom it h foUrid have contradifted 
themlelves. 

And upon this ground it hath been adjudged, that if aii 
indlcimcin Vv) charge the defendant with having forged a 3. Mod. 
certain writing by which ^ was bound to B, which is im- 104. 
pofliblc, if the writing were forged ; or if an indiftment a. Show. 46b. 
of forcible entry fet forth, that the defendant diffeifed J. S, 
of lands, wherein it appears by the indiftment itfelf that he 
liad no freehold whereof he could be diffeifed ; or that the 
defendant entered peaceably on J. S. and then and there 
forcibly dificifed him ; 01 rliat he diffeifed him of land then 
being and ever hnee cominning to be his freehold ; [b) every (d) Sec b. 1, 
iwch indi«;tmcm is void, lor its manifeft incoafiftcncy and 19 * 

repugnancy. 

And Upon the like rcafon ir hath been adjudged, that aft 
indiiiiincnt of death, laying the ftrokc at yf. and the death at 
JL ; or tiifc ftroke on the firft of May, and the death on the 
tenth ; and then concluding that the defendant in fuel* man- 
ner murdered the party at yf. aforeiaid, or on the firft of 
Aioy aforelaid, is infnfhcient for the repugnancy, as hath 
been more fully lliewn in the (c) chapter of Appeals j be- (^’) Sup.c. 13. 
caufc it fnppofes tlic murder to have been committed at a f* ^ 9 * 

place in the lirit cafe, and on the dty in the fecond, in 
which it appears, by the indielment itfelf, that the party was 
not killed but only wounded. 

Alio it hath been (d) adjudged, that an indidtment for (</) R. Ab< 
felling iron with falfe weights and nieafures, is void, not 
only bccaufc it is abfurd to fuppofc that iron could bfc fold 
VoL. IV. D by 
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by mcafurc,but alfo becaxifcitis repugnant and inconfiflent 
that itfhould be fo fold at the fame time when it was fold by 
weight. 


(a) Raym. 
434 - 

Par. Cafe, 
j. Keble 653. 
Vide I. Term 
Rep. 316. 


Alfo if an indiflment at a feflions holden the t\iirtecnth 
of January, in the thirteenth year of Charles the Second^ find 
that the defendart, has been abfent from church fix months 
from the firft of January, in the thirteenth year of Charles 
the Second^ it is {a) agreed, that it is void for tlife impofli- 
bility, for there are but eleven days between the firll of 
January and the holding of tlic feilions. 


Alfo if an indi^ment charge a man with having feloniouf- 
ly done a faft, which appears upon the face of the indift- 
ment to liave been hut a trefpafs, as witli felonioufly cutting 
(^) 12. ACT. down and carrying away trees, the Court will (/>) not arraign 
Corone where the fenfe appears plain, the Court will of- 

tcndifptnfe with a fmall impropriety in the exprefiion ; as 
IndiRment 9. where one is indidted for having mowed unam acram feenu 
B. Corone 76.^111011 is (i) 'faid to be fufHcicnt, and yt\ that w^hich was* 
b. c. 33. niowcd, could not, at the time of tlie mowing, be, in ftrift- 
(V) 2. R. Abr. called hay, but grafs only. 

»i. 

Parallel Cafd?, a. R. Abr. 81. Viue iS. AflT. i 


As to the fccond particular, vlx. In what manner the 
bodv of an indi^nicnt at coiimion law mull fet forth the 
fuliiiance and iniiuner of the fadl, in relation to the offence of 
the acceffary ; 1 fhali obier\c, 

Sr//. 63. I'lKST, Tliat a repugnancy in fetting forth 
fucli ofFerice is equal ly tiual as in tetting forth that of the. 
principal ; and therefore if an iiKlichiient of death which 
lays the Itroke on one dav, and the death on a fubfe- 
<|uf:rit one, charge the accellaries whth liaving abetted the 
r tcloiiy a]»d iiiurtler only, it is iii- 

88 89.*^' * fufficient, as hath been more i'uHv ihcwn in the {d) chap- 
Bupraf, 64. ^1 Appeals ; becaufe it appears bv the indiCtuKiit it- 

felf, that tlic time of the deatii, and confequentiy of 
the murder, W’as Ibblequent to that of the llroke, and 
therefore it is repugnant to alledge that the defendant 
abetted the llroke by being preient at the time of the 


•S’r/ 7 . 64. SncoN]n.Y, That wlicrc fcvcral arc prefent, 
(/)Sum.a65. 2ind abet a faiSl, and one only aClually docs it, an (r) 
9. Coke 67. indi/lmcnt may, in the fame manner as an (/) appeal, 
Plowden 97. either lay it generally, as done by them all, or fpccialiy, as 
done only by the one and abetted by the reft. But it 
f. hath been relblved, that if an indiftment barely charge a 

man 



hlin with having been prefent when a miirder was com- («) H* H. 7. 
mitted, it is (a) void ; oecaufc a man may be innocently 
p^fent, grnd mall not be jpi*eruraed to have been a party, fofter ^351?* 
where no ctrcumflance is found that makes him fo. 

Se^. 65. Alfo it hath been (^) adjudged, thstl an iridift- r<5)30.H. 6.jt, 
ment of^. S. as acceflary to four, by thefe words, ^‘,that 5 . r. India, 13, 
^ feiens ipfos quatuor hnmtnes feloniampradiflam fecifje apud D. 95»; 

felonies receptavitC^ is naugHtfor not faying c^s receptavit ammary »oii 
for it doth not appear how many of them the indi6fors*have 
found him to have received, whether all four, of three, or 
two, or but one. 


ScB. 66. It hath been [c) holden, that an indifltment 
charging a conftable with having voluntarily and fclonioufly 
fnffered a perfon arrefted by him upon fufpicioii of felony 
to cfcapc, without ftiewing what the nature of the felony 
was, and that it was aftually committed, is void for the un- 
certainty, not only becaufe it appears Hot but that the offence 
of wlricli the party was fufpeded, was neVer a(ftually com- 
mitted, in which cafe the efcape could (d) not be criminal ; 
but iilfo becaufe it appears not what the felony was, and 
iinlefs the an eft wete for a felony, the efcape could not be 
ft’onious. 

Rut it is faid, that an indiftment for knowdngly receiving 
pcrfoiis outlawed for, or convidted of felony, or for know- 
ingly fuffering lucii perfons to efcape, {c) may be good 
without Ihewiiig what ih'c felony was, or that it was 
r*. dually committed, if the record of the outlawry or con- 
vid'tion be fet forth with convenicnf certainty: and the 
nioft plaufihle rcafon of this opinion feenis to be this, that 
it n^av he fuliicitnitl v made out by fuch rccotd, of what kind 
tiie felony was, and alfo that it wa^ adlualiy committcJd, 
*ec. Iris hoiden indeed by Sir PViHiam (/) Stciundfcrdy 
tiiat fuel) a general indi<!^meift for receiving a perfon out- 
lawed lor ft iony in the i'amc county wherein he dwells is 
I ood, but not if it were in another, becaufe a man is 
b'Ouiul at his peril to take conufance of an attainder of 
fflonv in his own county, but not in another. But Imuch 
tfueftion the authority of this diftindtion, fince, as the law 
icems now to be (f) holden, a man is .no more bound to 
take conulimte of fuch an attainder in his own county, than 
In any other. 

Sfi!7. 67. It hath been (Zr) holden, that an indiftment 
finding that y. feirnter receptavit fuch a one being a felon 
h not good, for this rcafon among others, becaule it doth 
not exprefsly find, that J, S. knew the pcrfoii fo received 
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by him to have been a felon. But this is contradiSed hy 
(d) a. Lev. other authorities, by which it is holden, that, the wotil" 
4. 3. fiienter in fuch a cafe iball be oonftrued to go tifrough tnoe* 
uD. AnV whole fentence. 

^Abn. 19. 

5. Modern 129. Strange 75. ^ Vide Rex LawUy, Strange 904. Barnard K. B* 
163. Fitzgib. 122. Rex t'. Bunce, Andrews 162. i. Burr. S46'. 


As to THE SECOND POINT, viz. III what manner the 
body of an indiftment at common Jaw muft deferibe the 
perfons mentioned in it , I fliail endeavour to fliew, 

1* In what manner it muft deferibe the defendant. 

2. How perfons mentioned or referred to in the indiS- 
ment. 

As to the firft particular, viz. In what manner an in- 
diftment muft. deferibe the defendant. 


68. It is faid, that an indiflnient ihrit tl»c king’s 
highway in fuch a place is in decay through the. default of 
p|2. Roll, the inhabitants of fuch a town, k [ 1 ) good without naming 

pj any perfon in certain. 

Wood 620. ^ ‘ 

(c) 1. H. 5. 5. Alfo it is faicl, (.' ) tliaf no indictee enn take any advantage 
Sunuiiary243* of a mifiaken fnrnaiiK* ifi the incluiment, either by pica iu 
S. P. C. iSi. abatement, or othcrwlfe, no:wirjdtanding fuch fuinaiue 
manner of affinity with hi.s ti ne one, and he was (d) 
ac li. * * never known by it. And in this refpedt, an indictment 
Thel. b. II. differs fioiii an appeal, wlieicofil is (e) certain that a mil- 
c. 5. f. 14. nofincr of a furname may be pleaded in abatement, as well 
as any other mifnofuicr whatfoever. 

B.R.H. 303. 

(</) Qj^Kcly. XI, 12. 2. llr.le (/ ) 1. 11, 5. i;. Kaiial 50. 54. Sumiuary 247 

2, Hale 176.233. 6. St.Tr. 237. Ante 183, t'. 


^f) Thvl b. 

il. c. 5.f. X2. 

11 H.4. 4 *- 

y.Coronc 88. 
Mifnofmer 18. 


Sei^. 69. But I do not find but tl)ar every other mifnof- 
mcr of the defendant, except that of the furname, and alfo 
every defeSive addition, are as fatal in an indictment as in an 
appeal.; for it feems genet ally to be {/) hcldcn, that a mif- 
nofmer of the defendant's name of baptifm may be pleaded 
in abatement of an indiftment. 

Summary 243. Con. 3.]!. 6.20. h, Mifno. 6 . 


tf) Ci*o- Car. Alfo it hath been (^} adjudged to be a good j>Jca in abate- 
p. 37 1- ment of an indiftment againft one by the name of Sir J. S. 
,1. Jones 346. j that he is a taronci and no knight. 


Alfo 
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Alfo it hathbeica (a) holden, that it is a good plea in W Leon* 
^hatemenl^ of an indiftment "againfl: garter kin^ at 
that he is not called garter in the indiaraent, becaufe it ■ 
is a name of dignity, beinggiven him by the words. ^reamusj ^ * 
coronamus^ ct nomen imponimus \ and fiom the realbn of 
this cafe it fecius plainly to follow, that tlft omiflion of . 

any other name of (b) dignity may be pleaded in abate- 
ment of an indiflment : (c) "and if fo, why fhould notj^^^ * 
the omiflion of the defendant’s nagie of baptiun be equally shower 

fatal? 393* . 

Skinner 517. 

2. Hale 240. TreiTiain 12. Carrhew 299. 3. C. Dig. 50*. 2. Infl. 66S. (r)Vide 

c. 23. 1’. 103. Keilw. 2i;, z6, Fitz. Cor. 8S. Qu. Palmer 195. 3. Bac. Ab. Ip4» 
?. Hale 175, Cro. Jac. 609. B. R. H. 303. 2. HhIc 258, 6. St«Tr. 230. 

Se^i, ^0, It feems to be agreed, that notvvithftanding an 
indidlment be the fait of the king, yet being within the 
exprefs letter of the llatiite of i. Hen. 5. c. 5. concerning 
additions, fet forth more at large in the chapter of (rf) Appeals, 
it (e) cannot be conftrued to be out of the meaning of it. l*. T05. * ’ ' 

From whence it follows, that the want of a fufficient Add.5a; 

aition, within that ftatiite, is as good an ^ exception to 1-Q^in.Ed. 
an indiftment, if (^) procefs of outlawry fie on it, as it is pinch -^4. 
to an appeal. 

23. 4.1. 

2. Leon. 1S3. Shower 392. 9. Kdw. 4. 48. Dyer 46. (^) C. Eliz. 32, 148. 

C. .Lic. 531. 

Alfo it liath been adjudged, that it is a f/?) fatal fault to 5 p r 
apply fiicli addition to the name which comes under the I2. 
anas d'itiua only, and not to the firft name : but it is faid 2. Hale 1-7. 
not to he material (i) whether any addition be put to the ^>69, 

name Vv’hich comes under the alias dlPlus or not, becaufc ** 
what is lb exprefled is not material. But H is fo great a 
fiiult to put no addition to the firft name, that where feveral Vide Dyer 8a, 
are inchi^ed, fuch an onnlyon, in refped of one of them, i. Edw. 4. i. 
makes the indiftment [k) vicious as to all. And it may Saver s8o, 
be probably argued, tliat theie is the fame reafon for the 
like fault in an appeal againit divers, to abate it alfo as to all ; ^786^ 

but 1 cio not find this point (/) exprcfsly agreed. ^But it Cidbs in * 
feems clear, that gcMicrally the law 'is the fame in relation to Crown Law; 
additions in indiftraents and appeals. 

S. P. C. 68. 

F. Procefs 103. I. £d 4. i. (^) i. Built. 183. Contra 2. Hale 177. (/) Vide f up. 

c. 7,3.1'. 127. F. Count. iS. 

Having therefore already treated in tile chapter of Appeals 
of the general learning relating to this fnbjeft, and Ihewn 
that an addition in {m) Engli/h is* as good as in Latins and y v <^up.c.at*. 
that where feveral defendants have the fame addition^ it 

D 3 is 
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is fafeft to repeat it after each of their hatpes ; ai^ 
the fon being of the fame name and addition with tiSe 
I ' ought to be diflinguilhed with feme (h) farther de-, 

■|VySup.c,2t. icriptj^ and having allb fliewn what isalufBcieht addi- 
id/, to 113. tion of the (r) 5^latc^ or degree, or (d) myftcry, and klfo of 
the (e) town, hairnet, place and copnty of the defen- 
fr)Sap!c ^^d :|lfo how the defeft of an addition thay be ( f) 

^ved by the appcip-ancc aiid plea of the defendant, 1 fhall 
X/)Bttp,c.i3. refer the reader for all daefe particulars tq the chapter of 
114.^ Appeals* 


As tp the fecond particular, viz. In what manner the 
bpdy of an indiAment at common law mnft deferibe the 
other perfons befides the defendant mentioned or referred to 
in it. * 


Se^. 71. It is eertainly f^feft to deferibe them with con- 
venient certainty, which will hardly be difpenfed vyith ex- 
cept in fpeeiaj cafes, and for fpcciai reafons. For thofe 
Aflise general indiftments which (^) anciently feem to have been 
' »i. 22. allowed for fufTeiing divers bakers to bake, &c. againft the 
p.prefent.:^. oj. for diftrainii>g divers perfons without caufe, 

B. In ! v&c. have by the later (/») authorities been hoiden infufficieiu 
2 !'r. Abr;8o. ^heir uncertainty in not naming fame perfons in par- 
' ticular who were fo fuffered to bake, or diftrained, w ithout 

which the Qourt cannot fo w'ell know what fine will be 
proper ; rior cao the defendant be fo well enab’ed to make 
his defence, nor to plead the jndit^rnent to a fublcqucnt pro- 
fecution. And for the fame reafons among others, an ( ) 
indi£tment for taking divcis Aims of divers perfons for faci4 
Shower atollatfuch a rate, without naming any peribns in par- 
’$89,390. ticuiar, hath been adjudged naught. 

Yet where in common prefumption it uiay be very 
difiicult, if not impoffiblc, kriow the names of tiie 
/i)Slow 85. perfons referred to m an indiftment, it may be good 
^ ■ without naming any of ilKmi ; (ij as Where one is in- 
(/) >. Lev, difted for having knowingly received and harboured divers 
t.hic\cs, to the jurors unknown, in wlvcii cafe, fucb a 
general charge is maintainable from the iiccchity qf the 
thing ; For odieiwife a notorious offender of this kind 
might be v;holly diipuriilhable, for want of tiie jur ors know- 
ing the names of the perlons lb received, and yet might 
pubjickly known to carry on fuch a practice, to the com-r 
mon nuiance of thecounn-y i in which lelpeft it cannot biu 
be rcafonablein fuch apafe to punilh him, though not as an 
acceflary to the thieves without Ihcwing that he had received 
of them in payticuiarf ‘ 
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Aitd^for the like reafon, if a (0) firaageri unksotm to the (o) i> |. ; 
Country, be found flatn, or if the dead body of a perfon who ***«• • 
was well known, be disfigured in foch a manner by its l 

wounds, that no one can difcover whofe it was, it is cer- »j. Ail^^ 
tain that an indiftoMntagainft the offeiider,/or haring killed F, «». 
queniam ignefumt will be good. - 

2>Halei8i4 ’ ' 

Plowden 8$. 129. 9. H; 6. 45. b. Dyer 99. 285. Vide Cor. 146. 183. Noy 8^ 
Sup. c. 23. f. 78. 

(A) And upon the fame ground* if a llranger unknown (^) S. Iiiifitte 
to the country be robbed, and will not come in to profe- 
cute, nor difcover his name, it fcems clear, that an in- s.p. ctoc 
diftraent againft the oi^nder for havii^ robbed quendam 2!l^c i8iV 
ignotum is good* And if goods be found upon one noto- l)yer 99, 
rioufly fufpefted of felony, of which he can give no man- 25, 
ner of account, as where a highwayman is apprehended 
with his pockets full of watches and rings, it fcems, that he li 

may cither be indifted for ftealing fuch watches and rings, Plowden *8^' 
being the goods of quorundam ignotorum^ or, as fome (c) **9- 
fay, for ftealing them generally. Alfo in the indiftment : 

of the regicides for the murder of King Ci&^r/rj traVy.^^* ^^***'" 
it was agreed, that the fa& was well laid, as done (r) F.’ indiA* 
per quendam ignotum with a vizor on his fecc. And if one 9* 
fteal the goods of an abbey, &c. during a vacancy, he r 
may be indifted for ftealing (2) bona eccl^ay and yet the ^ 

church can have no property. But thefe fcem to be fpe- B. India. 20^ 
cial and extraordinary cafes, d^ending on particular rea- so* Alfize 37; 
fons, and grounded on manifeff nccemty, without which 

it feems that fuch indiftments cannot be maintained. / V 

U) 7. Ed, 4rf- 
24* 

F. India. 15. S. P< C. J5il/ 

It feems to be taken as a ground in (/) many books, that (f)Lmh, b, . f 
regularly the perfons offended, as well as the defendant, 
ought to be certainly defbribed in every indiflinent. And g p‘ ^ , 

agreeably hereto it hath been (g) adjudged, tliat an indiA- Cro! ^ 
ment for ftealing qiiandam peciam panm linei cujufdam J. S, 4S9, 490.^ 
without adding de bonis et cataUls cujufdam J, S. it mixtR- 
cient, becaufe it doth not exprefsly appear to whom the 
goods ftolen did belong. Alfo it was ancient^ (A) holden, {b) i. Ed. 3. 
that where one is indified for the death 01*^3 perfon un- ».. *<• 
known, the inqueft ought to tell his name to the Court ; !,• AHiw: 7, 
but furely this muft be intended where they have fome 
means to know it. However, from tlie whole, thus much Vide Bi In-" 
feems plainly to follow, that wherever the perfon injured diamenVte. 
is known to the jurors, his name ought to be put into the 
indiftment. And therefore, as I take it, tliofe (./) books < 7 ) Sum. loj. 
which feera generally to allow of indiftments of killing, or Dyer *15. i 
robbing perfons unknown, are to be underftood with this 

D4 limi- 
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f S. liniution, that fuch indiftments are then ^ood wl^eri the 
patty is in truth unknown to the jurors. And agreeably •• 
hereto, others (tf) who {peak more /uUy of the matter feem 
4i. plainly to go upon the neceflity of the fcvcral cafes ; and 
the want of foch jacceflity feems probably to have been the 
reafon why indiftments not Ihcwing to whom the 

37 done, were difaUowcd in fotne of thi old [b) 

books. However, it is certain, that an appeal for the 

^i^eiiard 39. death of tlie robbery of a perfon unknown, is in no cafe 
gopd, as hath been more fujly flicwn in the (r) chapter pf 
Appeals, 


JCeitw. >5. 
^285. 


Vide Dalt. 

Sitob.b. 4. c. 

Hale 182. 
fee the 

me of Rex v. 
Mi^ony. for 
ehe murder of 
Sir John 
0oodcre, 
St.Tr 805. 
^ Moor 466. 


18. Affize 
Ed. 4. 1. 


S/if. 7a. It hath been ( 4 ) adjudged, that an indiftment 
fpr an a^ult on John pari/h-priefi Z>. in the OQunty of C. 
is good witliout mentioning his furname; for if a wrong- 
|ul furname of the defendant himfelf will not vitiate an in-f 
diftment, as hath been more fully foewn iie/i, 6q. fiirely 
4 ftirtioriy the omifllon of the furname of any other perfon 
will not vitiate it ; efpecially where fuch perfon is other- 
wife deferibed with fuch certainty that it is impoffible to 
miftake him for any other. But if an indiftment for a 
wrong done to a perfon well known drfcrjbe iiim only by 
his name of baptifm, without fome addition to diftinguim 
him from others of the farpe name, it feems {e) qucllionablc, 
whether it be not infuffipient for the rcafons given in 
the foregoing feftion. It is (/) faid indeed, ip a Ihort 
note of a cafe in Moores Reports^ that an indiftment agninft 
one Ctf/r, /^uod burgiarlur domum cujufdam Ricardi fy'eglty was 
adjudged good without the furnaipe ; and it not being 
there mentioned that there was any otlier defci iption of the 
party but by his name of bap ifm, it may be argued that that 
alone is fufficient. But to this it may be anfAcred^ that tlic 
only .point taken notice of as adjudged, is that tUe furnaine 
is not necedary, and perhaps in tiie repord at large tliei c 
might be foir.c addition. Buf. gra«ting that there was none, 
yet the authority of tljis^cafc J;; the lei's to he regarded, be- 
caufe of the bDoks circ;4 to iupport it, (;0 two fceni to be 
direftly againil; it, and the (h) third, which is molt to the 
purpofe, only proves that an indiclin-nt for Healing the 
goods cpjtifdam I noti is good, \y\uch ieenis bv no means to 
come up to the point in qupftioii, as hath been more fully 
flicwn in the precedent left ion. 


Yet, however thc'lawmav fta!!:! in relation to fuch an 
(ijlLainb.b. it feems to he /) a;;reed, that a re;n],giraricy or 

4.. 6. 5. p.* * ^Wurdity itj thcdcfcription of the penbn injured will vitiate 

Jv^dw. 4.»»^ F. Indiiki iy. B. Indi61.6. S. P, C. 95, Vidt C. Car. ^^>5. 
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tn indr^eat ; as where one is indited for filling horn 
prutdiSi^j. S. where no J. S. was mentioned bmre (ta) ; 
for though in civil a£tions the word pradi^us hath been 
fomctimcs (a) rejefted, as furphis and void, where it could . v 
be referred to (b) no certain antecedent, yet#this may per- 1^,35;* 
haps chiefly depend on the JiatuUi of jeofatks^ which in C.Eliz^ yof, 
many caferbelp defers in form in civil a<Skions, but ex-* WVideC# 
tend not to criminal cafes, wherein the greateft exaftnefs is 
required; and if an award may be defeated by appointing a ii/. 

(c) payment on a certain day before mentioned, where no C.Eli2.e}a/ 
fuch ^ay was mentioned before, it cannot well be imagined WCJac.i49* 
tliat the likeinconfiftency will be lets fatal in a cuminal pro- *• 

Yelv. 97,91. 

(iz) Vi mas Morns was indifltd ss a receiver. Th^ indictment Hated, •* he the 
fiitl T/^'^r/aiMoins \\ cll knowing, &c '* But the mdiCtment was held good, and the words 
“ *he fad Homas Mam” rejected as furpiuiage. Morris>S Cife, Cafes in Crown 
Law 103. But \. hcic an indidtmcnt contained two counts, one for Healing a bank 
nrtc, and the ot|icr for Htaling a pocket-book , and the iume mdtdmcnt charged 
Maiy Graham ^^ltll knowingl) uuiving thtm, and tne HeaUrs were found guuty 
on the laft count onlv, and Ma^^ Graham was found guilty of ihe offence afiiejaid\ 
this was held bid, foi it is unccri un to which oftence thi* hnding rvfcrs. Granatn'f 
C ifc, Clio Cr \vn L w Sz Si itfo on an intormition charging two diftindt odcnccs^ 
It the uHcndcr is coiuiCtcd ol the it u inli ihcient. Rex SalamaiiS| 

j Term Rtp, 149. 


Seff. 75. It hath been (d) adjudged not to be ncceflary (^/)4Cokcm. 
in an indiflment of death to alkdgc that the pcrlon killed 
was Jii the peace of God^ and of our Lord the Ktng^ though 
fuch woids are commonly put into indiftments, for they are 
not of fuhrtance, and perhaps the truth might be that the 
party was at the time adlually breaking the peace. 

As to THF THIRD POINT, vt%. Ill wliat hi a 11 Her the body 
of an indiftment at common law muft dcfciibe the thing 
tvhciein the offence was committed. 

Seff, 74. It feems clear that no indiftment can be good 
which wants a cor\enicnt ccitainty of this kiud. And 
thcieforc it is {e) faid, that an mdiftment for foxing a ^ t. 
leafe of certain lands, without naming feme oit^ certain 
paicel, is inf uffit lent. Alfo it feems to be agreed, that an (/) Dolton 
(f) mdiftmeiit for Healing bona et catalla y. S, without any 0.131, 
farther defcripiion of them, is void for its uncertainty, for Larob.B. 4, 
the hue rcafons for which indictments charging a man with 
b<^ing an offender in general are void, as haSi bcfen more Rcx<;.Poweflfl 
fully let foith m the hfty-ninth feftion. And upon the Stranw S. ^ 
V"' ground it hath been [g) adjudged, that an inoidment (g) Abr. 

St. 

5. Modern 38. Dalton c. 131. Paralkl Caf^t B. i. c. 64^ f. 37, 
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(a)t. R. Ab. a trcfpafrin two^d^ orpaihire;or ^divert- 

to.* runniiig&^^ 

*. BuUlrode a 'place^ without any further defeription or for ingroiliiig 
W fcpnU or (r) diverfis cu^ 

1^ , Wkbout mewing how mtxdi of each ; or for 

■|^4fV carrying away duas (d) antenas eafeii without adding the 
^#) Cre Oar. words librat or ttnciai^ or fome other fubftantivc ft cenunas > 
' or fbi; ereding feveral (e) cettsiges contra fo^^etm Jiatutl^ 

' without (hewing Low many, &c. are infufficient for their 

;<r) I* Roll. i$ 4 > 135. id)C. Eliz, 754. (c) 2. R, Abr. So. or for djvcr/as quantiiat:^ 
Rex Gibb$. Strange 4^7. 


:(fs a, Keble 
» 7 «> 

, f. Eevioz 203. 
, Sjtinncr 343. 
J.d. R^ym. 
1363. 

If. R. H. 370. 
Andrews 16a. 
itidt Burr. 
33^. 1232, 
4233. 832. 

4 H- 

Strange 12 S. 
S 4 . 9 . 4 Q 7 * 900 ' 
552. 788. 699. 
J227. 1127. 
4. Com. Dig. 


As to the cafe of The King v. Wetwang (/), wherein the 
Cotiirt difallowed an exception to the generality of an in- 
dijEkment for taking qusfdam pifees^ without fliewing how 
rnany^ it may be anniirered» that this was contrary to the 
opinion of Mr. Justice Twisoen, and was only the fud- 
den opinion of two of the other Judges ; neither does it 
appear that the indiftment was adjudged good, but only that 
the Court refufed to qualh it, and ordered the defendant to 
plead to it. However, it feems clear from conftant expe- 
rience, (g) that if an indiftment be uncertain as to fome 
particulars only, and certain as to the reft, it is void only 
as to thofc which are uncertainly expreffed, and good for 
the relid uc. 

355. 3. P. Will. 419. (^) Vide Poph. 208. 


St/?. 75. If the indiftment be for a larceny or trefpafs 
on a living thing, as an ox, Iheep, or horfe, &c. it Items to 
IfMLamb B h olden by (h) Lombard and (/} Dalton^ that it is inoft 
e.V ^^496."^ proper to exprefs to whom the property of it beloi'.ged, by 
f/y bait, c! calling it refpcftively the ox, Ihcep, or horfe of the party 
131. injured, without ufiiig the words bona or catalla ; but that 

it is proper to ufe thefe words, where the thing taken was 
not a living creature. 


|i} I.amKB.4. Alfo it is hoiden by {k) Lombard^ x\\2lX. it is proper to fliew 
ri i*f*4W*» the worth of all living things, andalfo of fuch dead things 
44 ^* as are fold by weight or meafure, by exprefling that they 

A\Halc 187. are of fuch a price; and tl>c worth of other dead things, by 
exprefling that they arc of fuch a value ; yet no inftance is 
* produced, where any indictment has been difallowed in' either 

. cafe for a variaiicc from thefe ?ulw 


(i) Cromp,' 

247, *4S* 


. And; its to the feft of them it is farther obfervablc, that 
the (/) precedents in of indictments forftealing of 

hoiTes and Oxen:^ exprefsly alledge the horfe and ox ftolen 

d$ 
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CM3. 

dt i^s tt eatalEs cujnfdam, J. S. kc. Alfo an appeal of 
pealing Iheep in (a) Rafiati Entries exprefsly alledges them («) J**®. E»t. 
bems et catallU of the appellant. 


And as to the fecond of the rules aboeemenHoned, it is 
obfervable that the direSions in the (i) Regi/ler concerning (i) RegUbtr 
this mailer, which feem to be the chief foundation of the 95* 
faid rule, are thus expre0ed, “ That in a writ of trefpafs of 
** immoveable chattels, the writ fliall fay, fonts de chottesue 

ad vttUntum X. S. But if it be brought of a moveable warreno fit- 
chattel, it lhall fay, tretii X. S. and »?» ad valenttam** gata,&c, and 
Yet it appears by the Aegifter itfelf that even in writs of 
trefpafs concerning which thefe direAions are given, the t'ne 

worth of the things taken away is fometimes omitted for the writ de epo 
(f) whole, and fometimes for (d) part* And it is faid to « eatMs or- 
have been (r) adjudged, tliat fuch writs are good notwith- 94* V 
Handing fuch omillions. Alfo where things moveable and 
immoveable are mentioned together in the fame writ, the rafM,&e>Rad 
worth of all of them together is fometimes (/] exprefied that de 
under the words ad valentiam, idc- And fometimes 
worth of moveable chattels, as that of (g) corn in a granary, 

&c. of (h) wine in a velpl, and of ft) wool, is exprelTed inthat*r^ 
under the words ad valentiam. peickfi, and 

97. a. a that 

de oviius fugatts, Stc. (d) Regifter 9J. b. in the writ de tlaafo fraSo arbmtbut 
fucufis, 9+. b. in the writ de donofrafta. See. and in the writ dejmneuto, (dc. fugatts 
and in that de epis impnrcahs, and 95. b. in that de pahs. See. and m that de pijiaria 
p/Kata, Stc and in that de dttmo frafia, Sec. and 96. a. m that de ov'bus Sec. bb 4 
9S b. in that de viaxteua jugata, Stc. and 97. a. in de poms fugatts, Stc. (e) Regi« 
fttr 97, Vide Cro. Jac. 130. i. bid. 39. 130. (f) Regifter 94.. a. in the writ de 
ptfraua ptfui'a. Sec. and 93 b. in that de ptfia' ptftata. Sec, and in that de dom 
Ji.iBa, Kc. and 96. tU txuufis ftagnt. (g) Reg. 95. b. in the nrit de bladts ssaat- 
'u'lu/s, '^c. and 96. a in that de claufo fiaiso, S.c. (S) Regifter 95. b. in the writ A 
m/i.o, Kc. (1) RegiAcr 16. and in the wiit de extbus ttrfu, Sec. 


From all which it fejms to {k) appear, that the faid(>)videF K, 

direftions aie not necelTary to be obferved even in writs of B. 88, 

tiefp.ifs, concerning the form whereof they are exprefsiy Cro. Jac.ijo^ 
given, and that it is not material whether the words adva-^’ S‘d. 39.150, 
ientiam or pretii are ufed, or whethei any value be fet on 
the things taken away or not. And if fo, why ihotild it Iw * ' ** 

a gi cater fault not to obferve the faid directions in indift> 
ments, which are (/) not tied to the llriCt forms of writs ? (0 Q^Dyer 
'J’hcrcfore from the whole it fccros (m) quelliouable, whe- *• **• 
ther it be needful to fet forth the value of the goods in 
an indiftment of trefpafs for any other purpofe than to Lamb." 
aggravate the fine, and whether it be ncccflary in an in- 5. f. 496,499, 
diAment of larcepy for any other purpofe than to f^w thgt Hale iSj, 
crime aipount; to grand larceny, and to afeertain the 

gpods, 
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ifa)Stip.c. 23. goods, thereby the better to entitle the profecutor to ^ (a) 
**»5S>5^57* reftitution ( 13 ). 


The benefit of clergy is taken away by fcvcral ftatmes, provided the larceny 
ttnounts to a certain value. It isceherefore necefiary now to »dtc the value of tha 
ffihiga ftukn purfuant to the words of the refpe^tive ftatutea. 


As to^ THE FOURTH POINT, v/sf. In what manner the 
body of an indiftment at common law muft fet forth 
the circumftanccs of time and place, I fliall endeavour to 
flicw, 

1. How it ought to let forth the circumftancc of time j 

2. How that of place. 

And first as to the circumftancc of time. 


Se^i. 76. I find it no where holdcn, that it is ncceflary 
. to mention the hour in an indiftment. But on the con- 
(O S. P. C. trary, it is faid, (A) that if there be any neceffity for it in an 
MSup.c.2 3. which yet is (c) queftionable, it is from the Jlatute 

Gloucejicr^ and not from the common law, and therefore 
I.BuMkrodc I fliall take it for granted, that it is not neccflarily required 
in an indiftment ; fince it is certaii:, that there is no fta- 
ihe hour is makes it fo, and the common law leeins to have 

dWIymen- required no greater certainty in an indiftiiient than in an 
cioDcd, in or- appeal. ' 
dertoflicw 

ijiat the ofi^n^e was committed in the night-time 5 and in Hex v. Waddingtnn, Lan- 
Cafier X<ent Ailizes 1771, Mr. Juftice Gould held an indi6lment for burglary infufFi- 
c|eat bccaufe the hour vras omitted, Burn. 2S7. 

SeH. But It is laid down as an undoubted principle 
fdi S. P. C. (^) matter, that no in- 

Jjf * * *■ diftrtlent whatfoever can be goofi without prccifely flicw- 
jL^mb. b. 4. ing a certain jctfr and day of the material fads aliedged in 
^• 5 * it. " Alfo it hath been f e) adjudged, that the Iheriff’s return 

F I^did Vs** ^ Ihew^ing the year and day is in- 

Prer 164. * fufficicat, becaufe fuch a return is in heu of an indidment. 
Sffmmaryxofivi^lfo it is>takcn for granted in (/) Dyer, that-an indidment 
Hale 177. of fefcous is riot good without exprefsly fhewing the day 
* 79 * and year both of the arreft and alfo of the refcous, and 

*]»/*F?Cor. latter is not fufficicntjl^' (hewn by [g) 

4a. 

F. Attach. I. Bi Rfctura <fc Brief 57. 3. IT. 7. n. C/) Dyer 1S4. Vide F. 

HKfiirn deVife. Dyer 69- lo. K<l>v. 4. 1;. 0^1, 5.11.7.17,1$. (j-) Yet tho 

conttiry is adjudged 1. Bulftrodt' s6&. C. jac. 345. 

fllCW- 
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Ihd^ing that of the former. And where an indiftnilent of 
refc\is fet forth, that J. S. committed focb a felony fucli 
’ a day, and year, and iplace, per qmd A* B. pradiihm y, S, 
c^tt et arrejiavit^ et in Jahta cuj^odta fua adtwtcet ibidem eundem 
y. S. habuit et cufiediviij it is mwe 4 , (a) quare, whether (/>)Dnti64. 
the indiftmcnt be not infufficient, becau'lMO time of the ar- ®*«**"*^ 
reft is alledged in the fame fentence with it ; and it is doubt- I’g/!!*/**’ 
ful whether the time of the cuftody, which is alle^d in the 4. Abr. 
next fentence by force of the copulative, be appli^ alfo to 400. 
tlie arreft or not, and Dyer feems rather to incline to the 
eontrary opinion. 

However, it is certain, that if an indiAmenf lay the 
offence on an {b) uncertain or iihpolSble day, as where it (4)Sup. c. »j. 
Jays it on a (e) future day, or lays one and the fame offence f. ss.*^' 
at [d) different days, or lays it on fuch a day, which makes Moor tss* 
the indiftmcnt ftfj repugnant to itfelf, it is void. Alfo it ^ 
hath been adjudged, that no (y) defeft of this kind 'can be 
helped by the verdift. Alfo it is faid, that an indiftmcnt of (e) Vafl 
deatli laying an affanlt at a certain time and place, is (g) 
not fufficient witliout repeating the time and place in the 
claufe of the ftroke : and the like rule feems, alfo to hold as 
to indiftments of other felonies, in which refpeft fuch in- (* f) a,, 

diftments differ from indiftments of trefpafs. Alfo it is (i) Abr. 781. 
certain, that an indiftment of death ought as well to fet Sup.e,s8. 
forth the year and day of the death as of the ftroke, that it 
may appear that the party died within the year and day. Bnt 119, 
thefe matters having been more fully confidered in the chap- 5. H. 7. 17, 
ter of Appeals, 1 ftiall refer the reader thither for the better **• 
underftandmg of them. i.Bulft, #ej, 

(by Sup. c. *3. f, 

t 

SeSl. 78 . It feems to be (/) generally agreed, that the , n , 
words “ adlunc ct ibidem" ( i ) in tlie fubfequent claufes of an nJe 178-* 
indiftment, are of the fame effeft as if the year and day KeUway mo, 
mentioned in the former part of it had been exprefsly re- S“P- c* *J- 
pcated. Alfo it hath been (k) adjudged, that an indiftment *i*. 
laying the offence on the Thuryday after the day of Pentectft Qir Dyer** 
in fuch a year is good. And from the likc'ground It feems 164^ ^ 
to follow, that an indiftment'laying it on the (/) vtas H.|. 

F.nfter, &c. which lhall bo taken for the very eighth day 3?' 
after the feaft, or on the tenth of March (/) laft (if it may pi . 7 ?*^ 
be afeertained by tlie ftyle of the fefllons before which the (/)'i,ainb.* ' 
indiftment was taken), is as good as if it had (hewn theb. 4, 0. 5.* 
day and year by exprefsly naimiig fuch a day of fuch af-49>« 
month, Ac. * («) If omit- 

ted, judgment 
n.ay be arriflcd, Scrarge 901. 

Seff. 
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; t. c. 79. And where an iiidiamcnt chai*ges a man with 

u* omi/lion, as the not fcburirig fuch a ditch, it 

e. 5; f! •49»’. 

l^) Sttp.c.4S« is rtioft (i) tegular to ftt forth the year hr 

f/ob. * ^ Ihewing the ycaj of thfe king, yet this may be difpenfcd 
i»Lovhia 113. with for fpccial rcafpns, if the very year be dtberwife fuf- 
7 \ 95* ficiently exprefled, for that only is material. And' therefore 

kuwowifsoi! REOicXDEs no year of any king was 

^ * laid for 'the king’s murder, but the conipaffing of his death 
Was laid in the twenty- fourth year of King Charles the Firjti 
and the murder was laid on the thirtieth day ejufdem menjis 
Januarii^ bccaufe if the reign of either king had been ex- 
preffed, it might have caufed a difputc Whether that or the 
other would have been more proper. 

{</)Sup.c. 33. SeSi. 81. It is {d) agreed, that a mi (lake lii not laying 
X 87, 8X 9»* an offence on the very fame day on which it is afterwards 
i ilaac 179* upon the trial, is not matfcrial upon evidence. 

82. If an indiftment charge a man with having 
done fuch a niifance fuch a day and year, &c. and on divers 
other days, it is void (e) only as- to the fafts on thole 
days which are uncertainly alleciged, and efFeSual for the 
nufance; on the day fpecified. But if it charge a man gcue- 
rally with feveral offences at feveral times, without laying 
any one of them on a certain day, (/) as with extorting divers 
fums of divers fubjefts for a palfege over fuch a ferry, 
&c. between fuch a day and fuch a day, it hath bcc:i ad- 
judged, that it is wholly void (14). Yet it hath been fo- 
Icmnly rcfolved, that a conviftioii of (g) deer Healing, fet- 
ting forth the offence betweem the eighth and the twelftli of 
July, &c is fufficient. 

(14^ BeeSufe every extortion is a feparatc anddiftin^V offence, requiring a fcj'Kvnr- 
ttAQ dillindl puniihrneTif in proportion to the enormity of it ; and if dccninnlitcd uiu’tr 
• general charge, inftcad of being fmgly and certainly laid, it is iinpfjHiblc for rlie 
Court to adapt the nunifhmcntto the mcafurc of the criitic. 4. Mod. 103. Sed vide 
Cto. Jac. 6 ii« i.Keble35^. 

As to the feepnd pafticular, 'viz. How an indiftnient 
at common law mufl. fticw the place whetc the offence was 
done. 


{?) 10. Mod. 
Vid.fup.f.74. 


ffj Shower 


489. 

Cart 


^arthew 226. 
U) Reg. <1;. 
Bimpfon, ad 
Triii.x3. An- 
tiae, 10. Mod. 
*48. 34 *- 


Scc*t. 83. It feems agreed by all the (^h) books, that no 
indiftment can be good without exprelsly fhewing fomo 
place wherfin the offence was committed ; which muff (/) 
appeal* to have been within the jurifdidtion of the court in 

Sec the books cited f. 70. B. ft. H. icj. 

which 


{bJ 45. £dw. 

3.43- 

F. IndiA. 

: « Suggeftion 

■ 

4 * H. ?• 8- 

2. Hale j8o. Keilwnrxi 98> ». Bulft. 124, 

(/; Vide Kcil. 53. 89. C. Eliz. 448. 
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which the indictment is taken, and muft alfo be alled^ed 
in fufih a manner as is pcrfeaiy free from all (tf ) r^ugr («;Sup,f,62. 
nance Spd inconfiftency. For if one and the fame offence & c. *3, 
be laid at two.fi) different places ; or at the town of 5. (c) 89'*9«* 

aforefaid/* where no fiich town was mentioned before ; or ’*7^ 

if, in sm indictment of murder, the ftroke be laid at A. and - 
the death at B. and then it is {d) concluded that the de- Sea. 74. and 
fendant^r fehnici murdravit the perfbn deceafed at ^.^,thc fc® Rc* 
indictment is void. And fo it is alfo, if it do U) not lay a 
place both of the ftroke and the death ; or if the place or places 
fo alledged be not fuch from whence a (/) vijhe mz,y come. (<q*9wb cAt. 
Yet it hath been adjudged, that a hSt laid in a parifli off. 88, 89. 91. 
London with feme other addition, as in the parifh of 5/. {g) W S«p.c.»3. 
Michael in Woodftreety London^ or in the parilh of Su (^) Hetlcv ^ . 
Lawrence Jury^ is good without fhe wing the ward in which ,j8^ 
the parifli Jies (15). But thefe matters having been more Dyer 68. 
fully treated of in the (/) chapter of Appeals, and alfo in the (fjSup.c. 23. 
foregoing part of this (^’) chapter, relating to the certainty 93- 
of the time of the offence, I (hall refer tlie reader thitlicr, for / ^ * 

the fuller confidcration of them. Con. C. El«. 

Sup, c. 23. f. 92. (/j) 7. H. 6. 36. Vide Rex a;. White, Burrow jp, 

(0 C. 23. f.8S, S9. 91, 92, and 93. (i) Sup. ^76,77, 78. (15) If there be two viUs 
in a parilh, the indi^ment Heed not fhewin which of them the defendant lives, Sayer 
119. Vide alfo Burrow 337. 

Se^ 7 . 84. It Teems, tliat there is no need in an indiCt- 
tnent on a ftatute fetting forth the defeription which brings 
the defendant urilhin the purview of it, to fet forth any 
place where thofe things happened which brought him 
within fuch defeription ; and therefore where a ftatute 
makes it high treafon for a perfon born within the realm, 
and in popiih orders, to come into, or remain in the king- 
dom, &c. there is no need, in an (/) indiftment on fuch fta- ^''/) Pop. 93, 
tiite, to (hew in what place the defendant was born, or ordain- 94. B. i.c. if. 
ed. Alfo it feems to be (r/i) agreed, that a miftake of the 79? ^1* 

place in which an offence isjaid, will not be material Videfup. 

the evidence on “ not guilty” pleaded, if the faCl be proved at f. g j. & c. aj. 
Ibme other place in the fame county. f. 91. 

Kciyngc 15. 

Saikeld 2S8. Summary 264. Strai^ge 44. 3. P. Will. 439. Andrews i64. Fuf- 

ter 7. 1. Burrow 333. * 

But if there be no fuch place in a county as that wlierein 
an offence is laid in an appeal or indi^inent, all procei's 
on fuch indiftment or appeal is made void by the ftatute 
of 7. Hen. 5. and 9. Hen. 5. c. i. and 18. Hen. 6. c. 

12. by the laft of which ftatutes it is recited, That in 

the parliament holden in the ninth year of Henry the Fifth 

it was ordained, for that many people of malice caufc 

often 



Jit : d#'‘I I C t I^1£ N t. nk.i; 

often the kirig’s liege people to be appeded or mdi&- 
ed in divetfe counties of treafons or of feIoni|&, fup- 
•* pofing by the faid indiftments or appeals, tbat 4 he faid 
■ „ treafons or feloilics were done in a, cettatn place in 

^mn.5. c.x*^f fuch a ebuhty, &c. where no fuch plaird is in the fame 
** county, tba^tlic ptocefs of the fame Ihall be voiS ; and 
** that the indiftors, procurators ahd cOnfpirators (halt 
« ^ punilhed by fine, &c. by the diferetion of the juf- 
tices, and alfo liable to writs of coilfpiracy : and by 
«« tlid prefent ftatlite the above-recked ftafute is made per- 
« petual.” 

8 eO^ 8j. It is obfervable, that the fiatute made in the 
ninth year of Hinry the Fifths herein referred to, feems td 
be wholly oinitted by Keble and Pulton^ who have no other 
ftatute concerning this matter made' in the ninth year of 
Henry the ////^ excepting the firft, which only confirms a 
Aatute thade in the feventh year of the fame kin^ concerning 
t -A appeals and indiftments ; and there is no other ilatnte what- 
^ foever in the feventh (a) year of that kiiig mentioned in 
lluflrhead's Keble OX Pulton^ hxLt only one which requires the juftices 
Statutes, before tlie award of any exigent to inquire by iiiqueil of 
office, whether there be any fuch place in the county as 
that wherein an offence is laid in an appeal or indic^lmenr. 
But this ftatute feems only to extend to the county of 
Lancajler^ for it is dire&ed to tlic chancellor of tl)at conntv, 
Wingate’s recites, that perfons had been indided and appealed 
Abridgment hi places falfly alledged in the faid county/* and in the 
of^hc Statutes enabling part fpeaks only of juftices wdio had power to dc- 
under the title ujgj nijne felonies in the faid county,” and in tlie latter ex- 
ofConl’piracy, commands the faid chancellor to^^caufe it to be pro- 

(ff Haft. Sta- claimed in the fame county,” but mentions no other. From 
nites, Con. all which I fee not bow it can extend to any other county ; 
Mracy s-fo and yet Wingatexo his (b) Abridgment makes it equally cx- 
^fo Ruff head tend to all countics. However, (c) in his colk'ftioii 

(flLambVb,4. of ftatUtes feems to have fet down the very ftatute which is 
c/5, f. 4^5/ Inferred to by the above recited ftatute of 18. Hen. 6. c. 15, 
JP, N. B, tis- and this is certainly (^) ftillin force. 


All law pro- 
‘ ceedings are 
now to be in 
the Engiifh 
tongue. Vide 
infra f« IS. 


As to TtiE FiFtH poiljT, nfiz. Where the body of 
an indiament may be vitiated by falfe or improper La/i?/i 
or the ufe of Engltjh inftead of Latiny I fhall endeavour to 
fhew, 

i« Where falfe Latin will vitiate an indiament. 


2. Where a woril which is not 


2* Where fuch faults arc holpefi by an AngUce* 


As 
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As to the firft of thefe particular^) v/k. Where falfe 
Will vniatc.an iiidiftmeat. 

* (^} 5* Cokfe 

S6. It fcems to be boldefl generally in fome (a) ; 

books, that no talle Latm will vitiate an indj^imenn And it (J)*- 
feems to be holden by my Lorri {b) Coke^ that ah indiftrnent m. , ^ ; 
ihall not be qualhcd lor any falft; concord between the fub- Vide CrorElV 
ftantivc and the adjective, as pr^fatte regl^ or ptafalo f^gina^ a ; 

bvxanfe though the expreflions be incongruous, yet tltcy are *• “ ® ? >•' 
Lfifm and fignififcant. Neither do 1 find this ophiioh de- 
nied by any other authority, and therefore I leave it to be . 
coiifideredi whether it may not ftill be maintained, fe^c- (/)VideCm 
cially (r) confidering that the fenfe appears as ftiHy, clearly, 
aiid exprefsly from Inch La//» as if it had been never lb 
j)ro|)erJy exprefled. And it feems alfo, that the like rea- (^) Yelv. 17, 
foil may be given for the cafe in (d/) wherein a*, 

an iiidii^ment of forcible entry, hiidiiig that the defendant 
mepuaghtm ingrejpm fccit^ without adding tlic word 
in before me^juagium^t Was adjudged good ; but it is faid in 
tlie hook, tliat this is not falfe, though it be Hot fiwt Ldiin ; 
by which it feems to be implied, that if it had bten falfc 
Laiin^ it alight have vitiated the indi<^tment. 

However, it feems to be fettled at this day, that aii in- 
didmeiit againll two or mote, laying the fatt charged il^ainft 
them in the ^]I^gular number, is illfiiffiGicnt ; aS where it 
finds, that Ak and B, injulium (/) fecit ; the realbn where- ?*Geo, u 
of perhaps may be this, that it appears fomewhat doubtful 2. kebie 5I; ^ 
upon the face of tlic indiAinciit vvljether the jurors in- VideCro.car. 
tended to charge more than one, bccaufe thc.fadl is laid in 4^5* 173- 
the lingular number, which it feems abliird to apply to Cro. Ei. 754* 
more than one, and therefore the indidtmeht is infufficient Cro. Car. 
for its uncertainty. As to {f) Fulwood's Cafty wherein 489. . 

reports the contrary to have been, refolved, it is ebt- 
tain, that the verb in tlic record is in the plural humbef. 

And as to the ( .) cafes wherein faults of this kind have been 
amended in original writs, teneat cowuentionem fot tetieanU ^ 

and fueh like, it may be anfvvcred, that thofc emendations a.SaundersjS, 
were made by virtue of the ftatutes of (hj Amendments, C. Jac. 306. 
v^hicli extend not to criminal proceedings. And as to the 
cale in (/) BulJhodc\% Reports^ wherein it is faid to have been ^ 
rcfolyed, that an indidlaient of felony again iVmpre than I.ModernaSi. 
one in the lingular number was amended, and thereupon (0 *«-13uU1.3|. 
tile defendants were adjudged to l>e hanged, it may be an- 
IvVcred^ that it doth not appear in \yhat part of the indict- . 
ment the finguiar number was put for the plural i neither is 
the faid refoiutiori, in whatfoever fenfc it he taken, recon- 
cilaule with the later authorities, as Ihali be niore fully ' 

(hewn under the twelfth point. 

VoL. IV. £ But 
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'4(64, *465. 

See mo Rex 
v.Fieldhoure, 
Cowpei; 3^5. 
.where* h/ia 
' *U€ra was in- 

one d^iud' 
count of an 
^ indidtm'ep** 

at to the reft, 

. and held good. 

-{f) 1. Sid. ft 19. 
a. Hale 169, 
170. 

•rStra. 870. 
Rar.K.B. 24. 
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But it is faid («)» that a. fault of this kind is mad| good 
by the grand jury’s finding the indictment hilla vereifi-gnin^ 
one pfthcdelcndants only , the realbn whereof perhaps maV 
be this, that the uncertainty of the indictment is fupplicd 
by fucii an indorfeuient. But this feems contrary to tlie au- 
thoritieSf: rdatihg to this matter, cited in the fecond feftioii. 
Alfo it hath been adjudged (h)^ that where a bill of indift- 
ment lays the faft in the plural number againft two, and it 
is found biila vera as to one of them only, it h good ; and 
yet the verb In the plural number in tliC record muft, after 
lucb a finding, be applied only to one perfon : but to tht'^ 
it ma^ be anfwcred, that there is no uncertainty either in 
the bill or the indorfement. A Ifo ft hath been ad j udged (r 
that the, word Jolvet inftcad of folvat is not fatal in a judg- 
meiit, but that a new one fliall be given. 

As to the fecond particular, *ui%. Where the ufe of a word 
which is not Latin will vitiate an indictment. 

'87. It feeins generally agreed (^/), that an ifidift- 
meat wholly in Eiigl/fli is void. I'iiis fecnis to ciepciid upon 
the ftatute of 36. Eelw. 3. c. 15. by which it is ena£ted, 
“ i'hat all pleas which be pleaded in any of the king's courts 
“ lhallbc entered and enrolled in And from hence 

it feems clearly to tbilow, tliat if any material part either of 
the body or caption of an indictment be cxpieflcd in a word 
which is not LoUn^ as by th*: word (r) cuttava unt^ inflead of 
erexeruntj or {/) bnuhw jua dextra^ infteadoi brachlo^ or {g) 
prajeniant. cxijilt iiiliead of the inclidlmont is in- 

fuiHcient (except in fomc rp^eciai cafes herein afer let forth) ; 
for no one can fay, tJiat the bare giving a termination 
to a word unknown in that language, can make it heconKr 
Latin s and ifthe want ofonc material word muy be fin^nii. d, 
why not the want of two, and io on ? It Jialh indeed been 
(/&) holdcn, that a fault of this^kind, as imaginavid' for 
Imaginatus r//,” for “ is anieiidablc in an 

original writ, which yet is denied by ollieis, if it be in a 
[ 1 ) fabftantial part. However, it feeri>s certain, tint Aich 
amendment mull depend upon the ftatutes of Amendments^ 
which extend (k) not to criminal proceedings* 

(k) t, Salk. 51, 5ft. '6 Mod. 263. Vide lup. feft. 86. 

Alfo it feems, tliat it is no Jefs a fault to make ufc of a 
word which is proper Latin in another fcnle, wlicther entirely^ 
7!i.BuIft.io9. different, or of a much larger extent, than that in which it 
w>Noy ts* is tifed, as of the word (/) colils for or (m) mala ars far 
Alfo it feems agreed, that an abbreviation not 
(») tifagc, as (nj dnQ» without a dalh for do^ 

fnin§ 


{(i) C.Elii.S ^. 
Qu, 3. Kcb. 
■637^;.’ 


(<) '.Elh.ft^x. 
Hutt. 56. Sed 
Vide Cowper 

£ft9. 

</) C, Elk. 

(^)i,Sid.i75. 
Saikeid 370. 
Stjd’ vide ft. 
Salk. 66o. 
Doug. 194* 
(A) 8. Co. 1 59. 
ft. Bulft. 35. 
Moor 5. 

,N. Bend. 33. 
T. And. ft4. 
(/) j.Lev.i,ft. 
r.Cokc45. 
vl* Eliz. 4^^* 


I 
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mino (a), R, Rs. for regni reps \ of the cxptefiion of a S^k. 

her df figures that are not (^) Roaian, is equally -fetiil as it . 

• woulflhave been wholly to have omitted wfiar you j 

vour in fiich manner to ex r refs. Alfa it hath fa^en 
judged, that an inquifition finding that^. S^f^pfurk emerjit^ 2. Lev. ibi, 
ttfr. is infufficient; bccaufe doth i^ot fignify to put * *^^^* I?* 

into, but to rife out of the water, {d) Alfo it is laid, that an 
indiftmcnt has been qualhcd for the words pace regia itiftead r. 
of pace regis ; but it appears not what was thti nature of tbe^ a. 1; e# if, 
indifVmcnt, nor in what part of it thcfe words areuT^V s^^hd fi rjl* 
therefore 1 would fuppofe it to have been in 
fome indiftment wheiein thofc cxprelfions aii fo material 
tliat they cannot be rejefted ds furpius and immateri^ v for 
it feems to be a fettled rule, that nothing wfeidi ^nay oe lb, 
fejsftcd fliaH vitiate an' indidment ; as where tli^ yeaf of 
tlie Lord is written in common {ej figures, bUt the year of fe) i. Sa%i 
the king is well expreffed ; or where an indiSuientis faid to *95* 
betaken before 7. S> and 7* (f) d'/zi? jttjiiciarits^ pfc. 

AUb it feems, that the ufe of a word Which is not proper 

Latin^ as [g) cmtrnfacert, for counterfeiting, may be iiiade (y)**, ■ : 

good by precedents. And there can be no dpubt but tluvt 50.60; 

(h) terms of art, which are neceflary in all indidmentS, as 
ftioma^ murdrum^ burglaria^ and fiicli like, are good, though 
they be not good claifical Latin ; for they are of filch a com- 
plex and peculiar fignification as no proper Latin word will 
come up to. Alfo it hath been (f) adjudged, that a literal 
traiiflation of a ftatiite into Latin is fufficient, if intelJigibJe, 
let it be never fo inelegant ; as where it fets forth that the de- 
fendant /aper caput ftivm pf oprium did forge, meaning that he v 

did it of Zvf own head. 

The worJ inJicari inftcaci of ind’ifari^ and deflnBioiiefn inftead of dfflf^BH^en^ 
have Seen fan U Pii rkes ’s Cafci Kuttoa, 56. So alfo as 4 ticfcnpij 

ti()n of the S iiiti Sea Company, inllcadof auflrAlia^ lias been adjudged fatal, Straflge i 
7S7. Ll!. 15^5. Bur in rhe cafe of the King t/. Beach, LOaD M/VKSFiEt.l> 

mid, that rhe Court h. d looked into all ihe caics upon the fuhje^t, and that the true ■' 
difrindli )n isj even in !hc* ciilciof a variarce, that where the pmititon nr addition A ^ 
hrtCi- does n -r cijaugj the worc^o as tc m?.kc it word, it is not material, 

230. Dougl sjiy^.. Vide alio note page 6 io. fec>. 36, Vide peft. 352. 

As to the tliird particular, Ws. What faults df this kind 
are hoi pen by an Anglice, ’ ’ 

88. It feems to be holden generally in fome books, a. Hale 
that the ufe of a word which is either not Latin at all, or not 
Latin in the fenfo in wdiich it is ufed, may, in many cafes, Be 
holpeil by an Jnglich. as (^) eretlaverunt^ AngUceixA ercdl ; (i)Crifr. feljai 
( /) rcici., Anglicl n c ts ; (m) peiliccsC Angiic^ Iki ris ; oliis^ (/t) anis^ * 3 * • - • 

Anglici braft pots. But to tiiis it may be anfwefedv that as 
to the three hrll of thefe inftanccs,- what is faid coricerni^ 
trary. (w) 1. Sid. 3x8. («) Cro. Jac. 129. 

V ■ E 2 . - thijp' 
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fik. t* 


; j. Sid. ^3/ 

'■ 

Kay mond 5. ^ 
.'.’ j[. ..X«c V * 

10. Co. 130. 

fd) lCebk7^9. 
(e) N<7* 8 5. 

■ 15^* 

^oreh j 6 . 60 . 
1. Jones 144. 

; i;C, Coke 133. 
Vide i, I-cv. 
'104* 

1. Sid. 3tS. 

irdr, 68: 

Co. 131. 
iNoy 85. 
l^ateh. 10. 
March 

„:3. Jones I4.4.'. 

' Noy 85^ 
I. Sid. 6o. 81. 

. Cro. Jac. 
JJ»C» 665, 664. 

Vid^obfcrva-i 
tions ’ upon 
^Kefe Iftatuccs, 
3; Com. 32a* 
Barnvd^on, 
X.]^is77>?6 z. 

171. 


^is niittet is only fpoken of by the bye, and did not come 
into judgn^nt ; aod as to the laft of "them it may be faid, 
Ibtit it doth not concern is criminal proceeding, but*a civil 
si&ion, and that after a vcrdift ; and if the purport of it be, 
that an jingRci helps the nfe of a word that is not Latin in an 
afiion of tlrpvei*fc though damage be cxprcftly given for it, 
it is; eontradifted by many other exprefs (^z) refolutionsi in 
which it feems to have "been taken as a fettled rule, that 
where damages arcexprcfsly given for a thingexprc(|ed by a 
word tSat is not it is no way helped by an Anglice, 

Alfo it hath been adjudged, that an indiftment for tak- 
ing dilhes, is infufficient ; and this is 

agri^lible to what is laid down as a fettled rule in many {c) 
bodlf, ^/s:. That where there is a proper Latin word for tljc 
thing intended to beexprefied, no JngUce w ill help an im- 
proper one, as it will do where there is (d) no proper Latin 
word, becaufe, in facli a cafe, there is fuch a neceflity either 
to,u& a feigned one or none at all* Alfo it hath been ad- 
judged, that wdiere there is a proper Latin w'ord, an Anglkt 
cannot make good ufe of any other cither in a more {e) fpe- 
cial or ( f) ex tennve fignification than the Latin language will 
bear, as to make the words “ mz/Aii ziriri" fignify witch- 
craft, or (h) ri/cus** a box full of linen, or (i) “ fulcrum 
utir a iicid bed with a tefter and curtains ; in which cafe 
the Judges will take (,t) no manner of notice of what comes 
under the beyond the ftridt fignification of the Latin. 

(/) Cro. Tac. 6 ^ 4 , < 165 , {g) Nov S 5 . Latch. 156 . t. Jones 144 . 
664 . 6 <i- 2 Ro i. 254 , 255 ^ r/) 10 . Cokt 130 . 132 , 133 . (^) Cro. 

i. Roll. 254 , 255 . 10 . Coke 230 . 132 , 133 . 

f But it is recited by 4. Geo. 2. c. 26. that many and 
great mifehiefs do frequently happert to the fubjefts of 
this kingdom from the proceedings in courts of jufticc 
being in an unknown language, &c. &c. and it is there- 
fore enafted, That all proceedings whatfoever in any 
** eourts of juftice in England^ and in tlic court of exchc- 
quer in Scotland^ and by 6. Geo. 2. c. 14. f. 5. in Wales 
andt upon Tweedy which concern the law and 

“ adminiftration of jultice, fhall be in the Englijh tonguM 
** and language only, and not in Latin or French^ or any 
other tongue or language whatfoever, and lhall be written 
in fuch a. common legible hand and charafter astheafts 
of pacliamcnt are ufually ingrofled in, &c. and in words 
** at length, and not abbreviated, and all perfons offending 
againft ’tliis aft fhall forfeit fifty pounds to any perfoa 
who fhall fue for the Jamc. 

But by 6. Geo. 2. c. 14. f. 5. Law proceedings mat be 
** i^itteii:or printed in the like way of exprefEng numDcrs 



Or INDICTMENT. 


Si 


Ch. as* 

** by ii^ares^ as have been commonly ufedt fuch 

^ abbreviations as arc now commonly nfed in the Engliih 

language. Nor lhall the penalty afoceflid be expended to 
** the cxprcffing the proper or known names of writs or 
** other proccfs or technical words in the ihme language as 
** hath fa^n commonly ufed. Nor fhall this ad extCM lo 

the certifying proceedings in the court of admiralty ; nqc 
‘‘ by 6. Geo. 2. c. 6. to the court of rtceipt of exch^fio^ i|l 
** Scotland/* 

As to THE SIXTH POINT, vi%* Where tile o£rdnee indiAed 
may be laid jointly, and where feveraliy ; ^nd where b^th 
jointly and feveraliy ; and where the offeAces of fevtral per- 
fons may be laid in one indidment. 

Se^t^ So. It feems certain at this day, that notwithfiand« 
ing the offence of ieveral perfons cannot but in ail cafes be 
feveral, becaufe the offence of one man cannot be the offence 
of another, but every one mud anf*sver feveraliy for his own 
crime, vet if it wholly arilc from any fuch joint ad which 
in itfclt is criminal, without any regard to any particular 
perfoiial default of the defendant, as the joint (a) keeping of 
a gaming-houfe, or the (/>) unlawful hunting and carrying 
away of a deer, or (r) maintenance, ox(d) dxtortion, &c. Geo, i, 
tne indidment or information may either charge the defen* lo Mod. 335* 
dams jointly and feveraliy ; as thus, ‘‘ quod (e) cujhdiverunt^ et *• 174, 

“ uterq, eorum cujhd^vit or “ quod ( f) af^iiavcrvnty eteorum ^ 
afpo 7 tavit\^ ox mav charge tlicm jointly only, without 
charging them (g) feveraliy, becauie it futhciently appears, {c)u Veat! 
from the conllrtvtion of law, that if they ioined in fuch ad, 301. 
they could but be c*ach of them guilty ; and from hence it fol- (^)Salk#Id 
lows, that on fuch indidment or information [h) fomc of ^ 

the defendants may be acquitud, and otheis convided ; for Dixon dc ux* 
the law looks on the charge as feveral againll each, though orcm,ad}«Tr, 
the words ot it purport only ^ joint charge againll all. 

( /*) Rex 0/. Haw kins, adj. M. 3. C?eo. i. (§) Reg. WilliaiDi, adj. M, 10. Aan%, 
Kcir V. Whire, 4. Will. C. Car. 380, 381. i. R. Abr. 70^7. 48. 708, Con. 
r , Roll. 345. Palm. 387, 368. {b) 2, R. Abr. 707. 48. 708. Bi.ar v. White, 4. Will. 3. 
to. Mod. 63. Foilcr 329t 


But where the offence indideddoth not wholly atife from 
the joint ad of all the defendants, but from fuch ad joined 
with fbme perfonal and particular defed or omiifion of each 
defendant, without which it would be no offence, as the 
following a joint trade without having ferved a feven years 
apprenticefhip required by the ilatute, in which cafe it muft 
^he particular defed of each trader which muff make him 
guilty, and one of tliem may offend againll the Ilatute, an4 

E 3 the 
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Or INDICTMENT. 


dt«3 t^ot^r» no:t,t^indi£^naent or informtion (a) muft charge 

:**ikjr 4 ^ theixi lever^Ily an4 not jointJy ; for it is abfurd to'chargo 

i7*t* thtan jointly, becaufe the oifeiicc of each defendant arifes 
froro a dcfe« pcctiliar to himfelf. And for the like reafon 
a joint indi<^ment agaihft feveral, for not {b) repairing the 
|i; ilfoet before their hoofes, hatli been quaihed ( 15). 

^ Sttrt. i04S« * Barnard. K. II. $6. Sec slfo Burr. 983. Ld. Raym. 1571. But this 
I f ff Wife iitfaia ant to bddaw. (d)x. R. Abr. Burr. 9S4. Si. 

(15) Several defeiidants fpatinot be joined in one indiflmcnt fer i>erjury ; for per- 
jtiry ia a feparate a& i|i cjach ^ and one may be defirous to have a cfWorat'h and tiic 
Other not J^and the jury oh the trial bfall hiay apply evidence to all that is but evidence 
agtai&ft bne. Strange So aifo in Rex ttendon, and others, where two were 

jiimedin the fame tndiiarment for an afifauit, the Court held thc7 were diilin^l offences, 
^^tra^e Syo. Ld. Raymond 1574. Bar.K. B. 337. 2, Self. Caf. 24. But in the 
cafe Rex*i/.Bcniuld and Saunders, E. 33. Geo. a. on an information againllboth for 
ihe fame libel, it was held good j and the cafe of rhe King v. Clcnd in, ijcld not to he 
law, Bbrroiy 980. And where goods arc obtaineu under falfe pretences, if the falie 
pretence is conveyed by words fpokeii by one defendant in the prefcnce of others, who 
ate a^ingin concert togiihcr, they may be all iuditted jointly,, Rex Young and 
other*! 3 ' Term Rep. 98, 

Bu^ T do not find it fettled in what cafes feveral ofienGc:; 
of fcveral perfons may be joini*d in one indiftnicnt ; for in 
ft} I. Leon, books incHttmenrs againft fcveral for fevcral oflen- 

Abr. recufancy, (d) following a trade without having 

Aiv * ferved an apprentice! hip, not (e) repairing the ftreets, ^c. 

Salkcld 3jJ2. arc menrioned withoutany c?-cception on this account. And 
lioldcn, that one indiilment againft two iufticcs for not 
zf r! Abr ^ /) inquiring of a riot, and an indiftinem againft two per- 
f Vi * ' ’ fons for fpeakjngof the fame {g) words, may be maintained ; 

£^Stylea45. and yet it is (h) agreed, that one action lies not againft fe- 
veral for fame words. Alfo in (/) Roll's Reports an in- 
^ di&ment againft feveral for haviiig inmates in their honfes 

|^4^cr 313.^ is feid to have been quaftied becaufe it was but one joint 
i.Sulft. 15. indictment againft thcin all, whereas there ought to have 
^ been fcveral indiftments againft them. Alfo in the Jtxth 

WH Mod -to indiftnient againft feveral for the 

of a clay of fafting appointed by prod iination, h 
#7^. 9a». ' fa*d to have been qualhcd for tlie like reafon. And. this is 

1. Ld. Raym. certainly tlie moft agreeable tp the rule of bringing actions 
* 57 ^- . upon penal ftaru^cs, wherein feveral offences lhail not be 

|8. 1^4! * joined, except it be in ivfpc^: of Ibine one tiring to which 

■ i/Bar^k. B; ^f them have a relation ; as wliere feveral (/) join in 
337- Ibit in the (m) admiralty for a contraft on land, or in pro- 


Sed vidtBurr. curing oj giving an untrue verdift, or are privy to one an- 

|!)ii Jo-a ia maintenance of the fame caufe. 

5-47* '<«>• T. N» B. 171. F. Dec, taut. x. 4. 6. 8, 0. Of:) Qu. Dyer 
r) B. Mauii 5a. ’ V w ^ 7 


■■PS9*- U 
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As to TTiE sevkktii poikt, v!z. Whether the words 
Vi et aumh be in any cafe i>ecclfary in the body ofau indict** 
inent at common law. 

SeSf, 90. It i<^t:ikcn for .^ranted in fome (a) books, that C'*) 
they were necellary at common law in aU indidlments for ' 

offences which amount to ap aftual difturbance of the peac^i; 
as R'fcoufes, and affiuits, ajid fuch like ; yet 1 do (^) not a. L/fKw. 
find it agreed, that they wem ever ncceffary in fneWndifit- the books 
nicnts wherein it would feem abfurd to put them in, as in 
indiftments for ("cj confpiracies, (i/J cheats, flapders, cf- f^p/ q/ J 3* 
capes, and fuch like, or (e) nuifanccs committed in a man’s i’ca. Ss- 
own ground, Yet fee 

prea. 57. H, 

8. 8. (r) I. Lev. 125. 126. Dalton c. 131. f^/) i. K^eb. 5^24 Da|t« c, 

('’) Popham 206. Cp*. c ti , 37-. ' ' 

However, there cm be no doubt hut tliat theomiflion of 
them in indiftments of this kind, is made good by the fta- 
tute of 37. Hen. 8. c. 8. by which it is recited, “ I hat in ail 
‘‘ indiftments of felon v and ticfpafs, and divers others, it 
‘‘ was common to r.fcfhc words vJ a attms, and in divers of 
“ tliem to declare rlie unnner of the force and arms, that is 
to fay, vi ct m n-> v bacnlis^ m cubus et 

otlici fuel) hkj words, where in truth the par- 
‘‘ ties indicted had no fuch wcipons at the time of the of- 
fence, yet for lack of fuch words the faid indiftments 
were taken a^ void, and had been avoided by writ of error 
“ or pica, Lc.'' and thereupon it is cnafted, that thefe 
words VI ct a, vidc^lcct^ cum hacuiU^ culiellts^ arcuhus 
et or other fuch like/ fhali not of ncceffity be put 

in any indictment or inquifltion ; nor fliall the parties 
“ indidfcd have an\ advaniagc by writ of error or plea or 
“ otlicrwifc, to avoUl ally fucii iiMliftment orinquifitiorifor 
‘‘ tlic want of fljcle or the like words ; but tliat the fame 
“ inqnifitions and indi^livtnt'?, and every of them, lacking 
tlu' faid wouU, nr imv\)f them, lh ail be adjudged as ef- 
ft<Mual to all intent 1, confiru£Vioiis, and purpofes, as the 
fame inquifitions and indiflments having the fante words 
“ in tiirni/' 


iWL gi. But notuithftanding this ftatute feems to be 
fo exprefs as to all indictments, yet it is (/) holden in many (/) S. P^C* 
books, that indictments of trefpafs, and fuch like, arc ftill 94 * 
infufficient without the words vi et armis (j 6 ) 5 and many 
i.BuIft. 205. 1. Levin*/ 126. 1. Ktblc 101. 2. Keblc 154, Vide Pophftid lotS* 

C. Ca. 377, 378. 

(16) In an indidlmcnt for a riotthc words viet armis arc implied in the words floiesi 
cejfcntnt^ fregerun , ct proficuvtiunt* Strange 834. Bar. K, B. I38« a. SelTi.Calli 13* 
Cro, Car. 345. 4:2. brylcb 12. 3* I’cer 'Will. 464, 

V- 4 indi&menli 
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Ek. ft. 


inaiSniemshm been qtmfticd for want ^f Miem, 

others, as \a) rtje^fu^ or 
lA - ^ Bat it i^ma difficult to affign any rear 

foir tfte^ opinions, unicfs at be, that bccaufe the enatH^ 
W ^bat the words vi et eirmis^ 

^ cu'^^culU^: cuheUis^ are not nccci&ryv&c. 

lisilt.^ J^i^dbe meaning was oifly to tal^c away the nccoffity of thofe fu- 
^ but not of the words 

t/i* are proper and pertinent. But to 

tliis it :in^ the preamble fccpfis to coni^ 

'^aip of 4^^ t;/ f/ ^rnii^ whether 

put % or with thofe other words, were in 

any cafe dipoglVt neceflary in indidnients ; and it is molt 
natural fo ta explain the epadiingpart of a ilatute as to make 
it extend to all the mifehiefs complained of in the preamble : 
betides^ the ena£ting part of the flatute is expreis, that 
J* indi^ments without thcli^ords, vi et armisj videlicet^ ba^ 
*• euUs^ cultelUsy arcuhus et or ^ny of them, (hall be 

** as elfcAual as if they had been conipriled in them and 
furejy the words vi et armh cannot but be comprehended 
under thefe words, ** or any of them.” 


Ite* V. 
larriott; t, 

i$edi^at 


1 . 


It is faid (c) indeed in Levinz's Second Reports’^ that the 
words vi et at mis are fiill necehary, bccaufc without them 
there can be no eaplatur enteied> nor fine to the king ; but 
this is in efleei to contradift the ftatut?, which fays, that 
an indiflmcnt w iihout thofe vvords iliail be as cfFectual to all 
intents* conjlructions, and piirpofis. as an indictment with 
them.” Befidcs, will any one fay, that there can |pc no r^7- 
fiatur nor fine to the king upon indiftnicnts of cheats, con-r 
fpiracies, and fuch like ? wherein yet it fe^ ins to be agreed. 



me. 

473 . , . , . 

ryidc C* J»c. is cert^n^^ iafe and adyifable to inake ufc of them where 
^ thcy afc proper ^nd [x^rtinent, ijf it be lo no otliLr purpofe 
^.liak? e. 13*! aggi^avate the pffcncc (e), 

';B. 4* 

^ J* T^ovd Hnr<!wickc*s» cpiniiin up«*n this in the cafe, 

|lcx.^-.Eunidgc, 3. Peer Wills. 45S. 

As ^o Tr^E KfGwtHf^oivT^ z>iz. Whether it be neceflary 
in the body of an'inji4hiient at commoii law to lay the of • 
ihncc'eoijtra pisce/n, 

Seff. 92. Inafmuchas all offences whatfoever which are 
fubjea to a public profecufion feem in general to be fo, as 
fW arc br^ches ot tlic law, and in that refpea tend to the 
of the‘ quiet and peaceable government of the 

‘kin'it 



Of indictment. 


Ch. »5. 


ir 


king over his people, it feems to be a good general (o) rule* (<>) i-Xeble 
that no indi^ment or information for ap offense, dfpital . 
or not capftal, againft the common law or ftatute, can be 
good, except it exprefsly fuppofc fuch offense to have been »‘|g, 
done againft the peace of the king or kings in whole leign ^Hale ilt. 
(17) or reigns it was committed. 

following part of this feftion, and Cra. Elis. iSS. f. BledbM-Jdk. 

(17) Confirmed by all the Judj^es in Hex Locdcup, Burr. 1901. 


And accordingly I find, that every preoedent of an in- 
diftment in Cokes Etitnefy whether rot trea£i^n» or (r) COCo. Ent^ 
felony, or (d) inferior ofenge<!, exprefsly Jays the offiftice SSi* 
againft the peace of the kuig» except only m four inftances : 551,^51, 
iHh FIRST whereof is of anindnftracntfora (f) ntJifanoc for 3s6!358* 359I 
not repaiiing the highway , which if it may be maintained, 

Iccms to depend chiefly on this rcafon, that the offence is 35 »*IS 3 * 3 <»»» 
of fuch a nature that a man may be as well guilty of it in 
Ins owMi giound as in that of aii'-;ther , and therefore it hath 358, 
been (/') hqUIen, that it needs not be laid againft the feace^ SccRafiaU63. 
becaufc the hiyiijg it in luch manner may feem to imply (/U'R.Alr, 
loinewhat of ioict or trtlpafs againft the perfon 01 poftefliDn ^on* Cr 
of another: but it feeins difficult to reconcile this opinion 
with thofc many icfolutions taken notice of m the follow-^ 
ing part of thn feftion, by which induftments, for want of 
thefe words contt a pacttn^ have been adjudged infuflScient, 
where the offences could on no other account be faid to be 
the p^aa than as they were breaches of the law, as 
all nufanccs certainly are. The (g) second of the faid (^)Co. Ent, 
inftaiiccs in Coke's Entnes is, of an indif^nient of homicide * 53 - 
bv uiifid\enture , and the thii^d (A), an tndidment of (^)Co. EnN 
hoiiiicidc in fclf defence, but thefe picccdcnts, if they may »S4* 
be maintained, feem to depend chiefly on tins reafon, that 
fuch offences arc luppofed to be owing rather to the misfor- 
tune than the fault of the party. And the (1) fourth of (/ ) Co. Eat. 
the laid in^lances is, of an indidmcnt of perjury on theftatute 363. 
which concludes in contemptuSn teginar^ et contra for* 
niamftatuti^ without adding contra pacem. But R^paPt 
Pncidtnts^ both of indiAments of felony and of inferior of* R. Ab. 

fences, do as often omit the words contra pacem^ as makeufe 
of them. However, certainly the much greater number of (w)2,R,Abr. 
precedents exprefsly conclude contra pacem ; and tlic autho« Ss. 
rity of thefe is much ftrengthened by tbofe many cafes in (eji*Moa.v«. 
the Reports wherein indiaments and inforntations appear 3« RebU 
to have been qualhcd for want of the words contra pactm ; 
as indidtnaents and informations for { 1 ) barratry, {m) for* 
gery, (n) retaining a fervant without a teftimonial fi om his fiModern xgS. 
laft mailer, ^0) following a trade without Jiaving ferved an iP) *• 
^^pprenticc£hlp, [p) crgdipg a cottage, (a) affauU and bat- 
tcr^, &c. ■ ‘ ’ ,1. 

futYclrem&M. 
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(ya)l^Aftaf409. , But it fccps dear from all the precedents, that neither 
an a penal llatute, jior an in- 

fOirmatioa bjr .the king for an intrufion, or other (r) 
a civil nature done to his lands, goods, or re- 
Cp.,Ent; J72. venues, need the words ettntra pacem^ 

:^):Eaftd4io. Co. Ent. 39P- 


SeSi, 93. If the offence indided be exprefsiy laid, partly 
itrtbe rci^r of one king, and partly in the reign of another, 
as where ^. 5 . is indifted for having erefted a weir in the 
t\mt oi ^uitn Elizahtiih^ and continued it in the time of kirt^ 
James^ and thereupon the indidors conclude, tliat fo the 
weir Was erecied and continued contra f acem rc^h^ (sff. with- 
<^Yelrer:66. out adding nnper regw^i the indiSment is (</) 

VUW4.H.6.4. bccaufc it appears, that the commencement of 

a^llaiciSS, the wrong, which is as much indidled as the continuance, 
F. Brief, 25. was in the reign of queen Elizabtihy and confequently, if a 
. * ** ’ crime, niuil have been againft the peace of her reign. But 
Y V K if the indiftors had concluded only, that^. S. fo continued 
■ the weir contra paccm domini reghy l^c, and bad laid the 

FVBrkf *5. creftioii of it by way of recital or"" inducement only, it is {e) 
faid, that the indiflment had been good, becaufe it fliould 
be taken as an indiftment for the continuance only. 


As to THE NIN TH POINT, *2^/2:. Whether it be necelTary 
in the body of an indictment at common law to lay the 
oft dice contra coronam ct dignitatem regis. 


(f) Raftal263. 

(g) a. Bulft. 

* 3 ** 

Alcyn 49, 50. 
YA)2:R.Abr. 

82. 

-.Halt 1 8 8. 
N. B. Mprf of 

jhvprecfdqnu 
Vb i remain’s 
jRHi,a^;r(rc ‘ 
wirh the pre- 
ce’entsin 


94.. It is obfcrvablc, that all the precedents of in- 
dit^tmejirs in Cokers Entries cited in the ninety-fourth fec- 
tion, which lay the offence contra pacem^ lay it alio contra 
coronafji ct dignitatem y Yet not one ot (/) Rajiar s 

Prccc knts doth fo. Neither do I find any one cafe w herein 
ah incliClmcrU againft which no other exception could be^ 
taken, has been adjudged fa) infuificient for the want of 
thefe words. But, on the contrary, 1 find it exprefsiy re- 
ioived in (h) HolhrooRs Cajiy that an indidment of a not is 
gbpd without them. 

As to THE TENTH POINT, viz. ‘Whether it be neceffary 
in the body of an indidment at common law to lay the 
offence in contempt uni regis. 


(/)Co. Em. g j, Ii; is fo laid [xi fome indidments of inferior 

crimes in {}) Coke and Rqftaly and in others [k) not. All'o 
{/yCo-E^m. ' addition of the claufe contra leges Jna^y 

' in every information of intrufion upon the king’s lands in 
kknai aes. (/J eWand Rafml^ andalfo in an information in (//) 

379^ 3S1. 385. 3?7. i. Cckc 16. 26. {m) RaRal4i2. («) Co.Ent. 390, 

- ‘ ' Cok$ 



Ch. 25 , Of I N Die TM ENT. ^ 

Coke for a trover and coaverlion of the kingVgoods.^^^^ 
in [a) two* informations for mines claimed by the kiiigi 
w^hicli arc the only precedents I find of this kind, the 
pofed injury is laid only ad damnum re^is^ without either of 
the faid claufes. Neither do 1 find either them in any 
indiiftmeiit oftreafon or felony, nor in any infSrmafion ' 
tarn in Coke or Racial. And though it feeras to be admitted 
in the Tear-Book of [b) the fbur^ year o( Hemy the Sixths fi) 4. H, 
tliat in an aftion on a ftatutc it is neceflary tp GQn;clude,«-f«rF. 1$; 
contemptum domini regh^ yet in {c) LutwyeVe E}^rU$ \x. is (^) Lqfw.i3®. 
oftener omitted than ufed, and no exception appears to have *l*V*i^' 
been taken for the omiffiom * ?• 

As to THE eleventh POINT, vi%. Whether it bc ne- 
cefiary in an indiftiiicnt at common law to lay the offence 
illicit^ 


Se£f. 96. I cannot find this w^ord ufed in any one of 
Cokers or RaJiaVs Precedents of indiftments ; neither do I find 
any clear and exprefs fd) authority, that it is in any cafe (^/) 
neceflary in an indidfment at common law; but on the * 59 * 
contrary I find it exprefsly (e) adjudged, that it is not ne- 
ceflary in an indiifment of a riot, becaufe the aft itfelf con-^ 
tained in the indiftment fo plainly appears to be unlawful. 

But where a flatute ufes the word in the deferip- Sec Cox's ^ 

tion of an olFcnce, it is certain that an indiftment grounded 

on it muft ufe the word illicite^ or fome other tantamount, ^ 

As to THE twelfth point, vi%. Whether a defeft in 
any of the particulars abovcmentioiied bc amendable. 


Sc£l. 97. I take it to be (f) fettled, that no criminal For the wr® 
profccuiion is within the benefit of any of x\\fi Jiatutes of hiftory ^ 
Amendments from whftice it follows, that no amend- 

ment can be admitted in any fdch profccution but fpeh 
only as is allowed by the comVion law. 

I. Siilk. 51, 52. 6. Mod. 268, &c. Vide fup. c, 23, ftft. 129, x. Sid. ^6. 

Cx8) Confirmt d by LtU Mansfield, Burr. 2527. Sed vide Douglas 1 15, with ref^ 
pc^.t to penal actions, and Rex v. Hoiland 4. Term Rep. 457. as to informations 
ojjtiio. 


And agreeably hereto I find it laid down as a princi^ C?) t* Kcb. 
pie in fome books, that the body of an indiftment removed ■ 

into the king’s bench from any • inferior court whatfoever, 15^/* 
except only thole of can in no cafe be amended. Vide x.-^h. 

But it is (h) faid, that the body of an indiftment from Ion- 45. ; " 
don may be aipcndcd, becaufe by the City charter a tenor of 

a. Bijlftrode 35. (b) 1. Kcb. 25a, i, fiid. 155. zz% » 3 ®' Vide Hob« ^5# 

the 
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f Thecuf 


/^/i«SiftQnd. 

i.Sl^ti 7 $* 
x« keUe 656. 

iVMod^ 1,67. 
(if) C. Jac. 
iri* * 77 - 
1. Sid. 155* 
i$S* 

iicx V. Atkin- 
fell, Trin. 
a 5* Geo. 3. 
T.Keb, 45 « 656 . 
175. 

7. ag. 
t?iii,Ed.4. 15, 


(4 i.'R* Abr. 
1^6, 

*1, ,TQn^^.420. 
(.;r)Sii]kcld 

ShS^r 
^.Mod. 268. 
B. Amend. 10. 
17* 6(». 92. 

3 P. Amend. 59 • 
cafe of Rex 


tb< record be removed from thence fig) (a). And 

' it f^msf tWt by the courfe of the king’s bench, •a rule may 
be ni^de ori any to amend even the body of his in- 

queft by his notte in a mere matter of form. But I do not 
qh4 it any wUere.*ho]den, that tJiis can be done after it is 
lil^. by wlfich it becomes a record of the court; and then 
the tame objedion leems to lie againll the amendment of it, 
as of an ind jiiiment. 

But it feems to be (t) agreed, that tlie caption of the in- 
didlment^from any place may, upon motion, be amended 
by the clerk of tlie alHzes of the peace, fo as to (c) make it 
a^rce with. the original record at any time during the fame 
Term hv which it came in, (^/)but not in a fubfequent Term. 
But 1 have known it holdcn, that the caption of an inquili- 
tioii cannot be amended at any time after it is filed, any more 
than the body; the rcaifon whereof perhaps may be this, that 
the caption being part-of, and drawn at the fame time with 
the jriiquifitipn, greater exa£tnefs is required in it than in 
that 01 an indidment,, which is left as a thing of courfe to 
be diwii tip by the clerk of the court, when occafion lhall 
rcquirct 

A!fo by the opinion of two Judges againft that of two, 
the want of continuances in the record of an attainder of 
felony (f) cannot be amended by the certificate of the clerk 
of the afiizcs, efpecifilly if the king fignify his pleafurc that 
he doth not clef>3 any amendment. And it feerns to be {f) 
fettled 4t this day, that no difmitinuance is amendable in 
any criminal profecution, {g) without confent. 

10, 3i. Dif. di; IVoccfs, 47, 21.11.7.40. F, Amend. 78. Seethe 

Tuteliin,, 6. Mod. 268. 1 Ld. Ray. io6x. 5. St. Tri. 531,' 


(ii)C.Jac.502. But it hath been [h) adjudged, that a mere mifpriljon in 
the of an iffue in a criminal profecution, as where 

a. vo . ,59. ^orA jmiitcr is omitted, rilay be amended at any time, 

(// Kcbi«9c<», Alfo it hath been (/) adjudgeti, that the diredion of a venire 
viceemitihus of fuch a place, wliich is returned by J. S. •vice^ 
may be amended on the oath of J. S. that there 5 s 
\^ 8. Lv.ice IherilFof the place, which is himfelf AKb it is 

^vilcv. 430# every day ’.s pra dice to amend criminal informations (20) 
(f i. Salk. 4.7- and the pleadings thereon by the rule of court, while all is 
Ktx paper. And f/) quart if the record may not be fo amend* 
cd by the Paper-book at any time before judgment. 

2C78. where the doctrine ot amemlmcntR undt rwent a very critical inveftijration^ 
(7:1 Salk eW 47. Salktld 50. Vi.le Rcb. 452. C. Cur. 144. i, Lcvinz 289. 
a. burrow ;j38. 



Ch. 55. Or 1 K D I C TM E N T. 

Sci^, .98. It fecms to have been aoclentlj the comnd^, 
prafticct where an indiilmcnt appeared to be mfuiEcientv^^e^^ ^3, “ *f 

ther for its \inccrtainty, or the want of proper lej^r words* 
not to put the defendant to aiifwer it ; but if if Were 8. Jf i ijy $* - 

in the fame county in which the Court fat, to award 
againft the grand jury, tocome into court aild («} amend it* 

And it feems to be the commoti prafticc at (^) lliis day; i^; eI 
while the grand jury who found a bill is before the Courtt B. i|i* 

to amend it by their confent in a matter of Ibrm, as 
name or additioiixof the party, &c. coiiftajatyhe' 

tioie they are fworn, that that court ilialf alter matter of i^rm* altering no Quarter Iflf 
fubftance. 

And now I am in the second place to (hew what ought 
to be the form of the body of an indidment upon a ilat ute. 

Sr<*?.99.For the better imderftanding whereof, having pre- 
miled, that the fame rules which have been already laid down 
concerning iiidiftinents at common law, are generally appli- 
Arable to iiidiftmenrs on ftatutes, I fhall 111 this place confider . 
fuch matters only as more peculiarly belong to the form of 
the body of an indictment upon a Ilatute, under the follow- 
ing particulars : 

1. Whether it be neceflary that fuch indictment recite the 
ftatute whereon it is grounded. 

2. What mif-recitals of fuch ftatutes are fatal. 

3* How far it is neceflary to bring the offence indiCieJ 
within the very words of the ftatute. 

4. Wlicthcr an indiClmcnt grounded on a ftatute, which 
will not maintain it, may be made good, as aii indiCiment 
at common law. 

5. How far it is neceflary "to conclude contra formam^ 

JlatutU 

As to THE FIRST POINT, vvz. Whether it be neceflary 
That fuch indiilment recite the ftatute whereon ic is 
grounded. 

100. I take it to be {c) fettled, that there is no ne- (^ 05 . 11 . 7. f 
ceflity in any indiftment or information on a {d) public F- ACt. fur l# 
ftatute, to recite fuch ftatute, whether the offence be fuch 

PlowJcn X. 79, X. H. 6. z. if. Co. 48. C. Eliz. 236. C. Car. 229. JDytr 
15?. »46. B. A6t. fur Ic Star. 4. Pari. 15. but C. Elii. 187. 47. E* 3. so. Dyer 159; 
B. Pari. 75. B. Champ. 1. Shower 3:57. F. N, B. 55. ctmt. Qu. 6 . Modera t4d, ; 
141. ("«// Moor 468. ^99. 4- Co. 13. 7S. H. Avow. 5. B. Pari. 15. ja. x. 

> 7 a- . 
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dnly: bccauft prohibited, or /be an evil in its own nature^ 
and whether it be prohibited by more than one ftatutey or 
by onc ohiy. For tlie Judges are bound ex $J/iclo Xsi take 
<iyDyer 155. hotice of all public ilatutcs (^/) and where there are more 
3^*, ■ , than one by which an indiftmerit or information may be 
17/ maintained, they will go upon that which is moft for tlie 

As to THE SECOND POINT, viz. What mif-fccitals of 
ftatutes arc fatal, 1 fhall endeavour to fliew 

I. Whether all mif recitals of the fubftantial part of the 
ftatutc arc fatal, 

,2. What m if- recitals of the place or time at w hich the 
parliament was holden. 

3* Whether a mif recital of the title of a flatute. 

4. What other mif-recitals arc fatal. 

As to the firft of thefe particulars, 'vlz. Whether all mif- 
recitals of the fubftantial part of the ftatutc arc fatal. 

Plow. 79 * . 

*31 S4‘ feems to be fettled, that notwitbftancling 

Cro,Eliz.a36. there be no ncceflity to recite a public ftatutc, yet if the 
. profecutor take upon him to do it, (Z>) and materially vary 

* a fubftantial part of the purview of the Itatutc, and 

See the three conclude coMtta formam Jlatuti pmd'ifi'u he vitiates tlie indift- 
hext Teaions. ment (2i) ; becaufe it judicially appears to the Court, tl)at 
s. RoJhsc^ , there is no fuch foundation for the piofecution, as rliat 
whereon it is cxprefsly grounded; as where in an (rj in- 
i/Halc J72. diftment with fuch a conclufion, on the ftatutes which pro- 
f. Jptiec 194. hibit entries with ftrong hand, the word is put for manu 
(all Vid. /flrf/j or where the word (d) nuncia is put for mcndaaa in fuch 
MfcEp" an indidment on the ftatutes againft the tellers 6f lies of 
gr^t men ; (^e) or where the verb in a ftatutc which ex- 
<^ 4^^ prefles the principal aft wherein the ofTence confifts, is ex- 

prefled in fuch an indiftment on fuch a ftatutc by a word 
MS- which is neither clalBcal nor legal Latin ; (/) or where a 
ftatutc in deferibing courts wherein It prohibits perfous to 
jVkeblefi^ifc bring aftions in other names without their privity, calls 
(/) €. £Uz. them courts wherein pk^ are holden in actions pei fonal, 
f A reciting it in fuch an indi£lment, (g) call 

* th^ courts wherein pleas arc holden in any aftions. 

SeSf, toi. Yet it feems that the following mif-rccitals 
of the fubftantial part of the purview of a ftatute in any 
iiidiAitient are not ; as the omiflion of a fynonymoiis 
word^. having no other meaning than what is fully exprefled 

in 
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in the words which are recited ; or the joinittg of 
vfliich are either wholly fynonymoosi or much of the fame 
fenle,*as (ignifying fuch things as generally include one ano- 
ther, as (^i|the words mallimh et contemptuosij tcc. with a (<3h.Bute.4.^. 
copulative, where the ftatutes ufe a disjunctive ; or the 49» 5®i iS»|Ss*» 
iifing the Angular number for the plural, or tli# plural for 
the Angular, where the fenfe is the fame; as where iil (^) rc- (i) c. Gar. 
citing a ftatute fpcaking of fuits in any courts, you ufe the siy 523. > 
words !n aliqud curia ; or where in reciting the ftatute agairtftj^ 
difturbing perfons in their open preaching, you ufe the (cj (c) 2. Balil.47. 
ViOvAs in aperCis pnedicationibus, 

Seff. 103. Alfo it (d) feems, that no advantage can be Coke 3V 
taken of a variance from any part of a private ftatute, with- *• Sid. 356, 
out fliewing it to the Court in a proper manner, becaufe 
otherwife fijch a ftatute lhall be taken to be as it is recited. 

As to the fccond of the particulars abovementioned, 

What niif-recitals of the place or time at which the pailia- 
ineiit was holden, are fatal. 


Sc^h 104. It {c) feems to be generally agreed, that a mif- 
rccital of the place or thcday?L% which the parliament was hol- 
den, vitiates an iiididment. As (/) if a parliament was firft 
holdcii on the twenty-eighth of in the thirty- fccond 
year of Henry the Eighth-, and afterwards holden by proroga- 
tion on the twelfth of April the next year, and a ftatute then 
made be recited, as made at a parliament holdtm on the 
twenty-eighth of April in the thirty-iecond year of Henry the 
Eighth : Or if a parliament be fimimoned to meet on the 
twenty-third of ‘/^fww/vrjiiifuchayear, and, before, the meet- 
ing be prorogued to the twenty-fifth, and then holden, and 
a ftatute made by fnch parliament be {g] recited as made in 
a parliament holden on the twenty-third ; Or if a parlia- 
ment firft holden in one year be continued by prorogation 
to another, and then fit again, and a ftatute made at fuch 
fellions be {h) recited as made in a parliament liolden or be 
gun at fuch fccond year (which is all one), inilead of 
faying that it was made at a fellions of parliament then hol- 
den, and the indictment conclude cqntra formam flat utip> a- 
di 3 i^ the variances in ftriftnefs arc fatal ; for the Court wHl 
not make any cafe better tlian the record has made it; and 
therefore where that cxprefsly grounds it on the of a 
fuppofed parliament, where there was no fuch adt, the Court 
will not find one oiu to make it good. 


ic) 15 . ran. 
Cro. El. 85 V . 
(/) Plowdcn 
79‘ ^ 

C. Car. 136. 

X 32. 

3 Keble 4iii. 

2. Jones 5% 
Hobart jioJ 
Crojac.i 
C. Eiiz. 243V.. 
But Oil. bv 

Cok> ' 

2. Built. 

QO Dyer 20% 
Hctlcy isy. 
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Lutw, 1,40. 

4# iud. 27. 

I. Brown X 00,. 
Yciver. 137. 
Dyer 95. 171, 
Skinner t lo,- 

ill. 


Alfo it hath been fi) adjudged, that a repugnancy in fet- (0 Moor jer. 
ting forth the time when a parliament was holden, is fatal ; i 

as ii‘ a ftatute be recited as made on fuch a day, in tJic firft , ‘ 

and 
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Md feoMid |car$ of fuch a Icings for it is impoflihlc that 
out and the mine day vflK)iild be in two years. Alfo it is 
(ii)C. Ellz. . holden in Ctoft^s Rep 9 rts^ that an indiftment waS dif- 
106. charged for nbt Ihcwing in what county a parliament was 

(i)3Dyerao3. hdldcii ; bat no reafon i^givcn for this opinion: (b) and it 
bath been adjudged, • that the total omiifion of the day when 
the parliament was holden, is no fault in the recital of a 
(r) Yelvcr* ' ftatute. AUTo it feems to be [c) agreed, that a miftake in 
1*7* ^ : .fiij?poling a llatute to have been made at a parliament hoi- 

JBrpwBl. ice. in lr4€h a year, when in truth it was then hoiden by 
feycr 171!^* prorogation, may he helped by the conftant coqrfe of pre- 
(i)C. Cak cedents upon fiich llatute. Alfo it feems to ht (d) agreed, 

A3*, Z33. that/not only a mif recital of the day whereon tlie parlia* 

Palmer ^65. merit was hoiden, btit even a itiif-recital of the purview of a 
Kayinohdi9i, may be falved by a general concUifioii contra formam 

;3?K€blc Without adding fcfr. But (^} 1 do not fiiid 

it fettled, whether a fault of this kind can be helped by the 
Lutwych 140, defendant’s admittance, that there isfuch a flativte as is fup- 
pofed j and it will be difficult to maintain that the party'^ 
Penicd C?^* admittance of what the Court judicially knows to be con-^ 
JEliz. *36* trary to the truth, can make good any mdiftment. 

As to the third of the particulars abovementioned* viz. 
Whether the mif-rccital of the title of a llatute be fatal. 

:(/)Hardf. Self. 105. It is (/) faid fo have been Ivdden by Sir 
3 H* Matthew Hale y that the mif recital of the entitling df an aft 

will not vitiate a replication, beeaufe it is not matter of fub- 
(^)6.Mod.6*. ftance; and a judgment is {^) faid to have been lately given 
in the Court of common pleas agreeable to this o])inion ; 
(>}6.Mod.6i. ]3m the contrary is [h) faid to have been fince adjudged in 
the court of king's bench. 

As to the fourth of the parficalars aboveftientioned^ ^ 1 %. 
what other mif-recitals of a ftatutc arc fatal. 

(i) s. R. Abr. 106. (f) It is laid to have been often adjudged, 

thzt^ variance in reciting a ftatutc to commence after the 
making, where the ftatutc isexprefs that it Iball commence 
after the end of the felTions, is fatal. But I take it to be a 
fettled rule, that a variance no way altering the fenfc of the 
(i}f'.'Veis.f7*. ftatutc does (i&) no hurt ; as where, in the recital of an oath 
Skiao. si. 5*4 preferihed by llatute, the words, •* Sea of Rome” are put 
for** of -Rome; and ‘‘ ldodcclareinconfcience,”iii- 

fiead of ** 1 do declare in my confcience.” 

<i}C.Sliz.s86» Alfo it feems to be (/) agreed, that a variance from an 
immatcriai part of a ftatute does no hurt, {m) and therefort 

C. Car. s3Si 5^4* **}oneti94. (w) Plow, 65. 105. Dysrioj, Hobart 216. 
^$,Kebl4 46 *t that 



CL 45* Or INDlCTMfei^T* «| 

that where a ftatute contains feveral branched rdadti^ lb 
feveral diftind matters, an omiffion of fuch branches as nb 
W4y relate to the offence mdifted does no hurt, becaufe they 
are nothing to the prefent purpofe. Alfo it hath been aa- 
judged, that every mil-recital even of fuch branch is not 
fatal; as if it vary only in fuch a part of thodefcription of 
the offence, as is put in only by way of flourtfh, and eb 
abundantly and makes no neceflary ingredient in the offence^ 
prohibited, nor needs any proof : ai if in a profecutiOn n.it 
the flatuteof ta. Rich. 2. die («) recital be that “ none fhall f*) 

“ devife, fpeak, or tell any falfc news, lies, or Other fuch felfe p^a„t6tt 
things, &c. unde dtfimdia aut aBqua Us (A%Uee Debatesj t. ji^nei 
“ inter magnates vel inter magnates et nmmunitatem duRi regni 
** oru i po£int where the words of the llatute are, “ That 
none lhall devife, fpeak, or tell any faife news, lies, or 
“ other luch faife things, &c. &c. wliereof difeord or any _ 

“ flander might arife within the faid realm;” for the firC *“'**''* 
words, wis. “ That none lhall devife &c. any faife news, 

** lies, or other fuch faife things, &c.” are only material. 

Indeed as this cafe is reported by CrekSy theie is a mif reci- 
tal even in this part; for inftead of“ other falfc things,” the 
recital is faid to mention “ other things,” generally. Omit- 
ting the word faife ,” but I fuppofe that this is a miftake 
of the printer, and diat there is no fuch variance in the re- 
cord of the cafe, becaufc no exception is repotted to have been 
taken to it. 

SeR. toy. But if a mif-recital of ibch a part of the put- 
view of a Ibtute be not fetal, it feems a fortiori to follow, 
that a mif-recital of the pieamble is not material, where the 
fubftantial part of the purview is well recited. And upon 
this realon chiefly, as I fuppofe, it hath been adjudged, that 
if in an aftion on the (bj llatute of.HUF and cry fora Vidi 
lobbcry, the declaiation lecite the pteamble to fpeak of the 66*. 
buim g of houjes, wheie the llatute mentions arfons gene- jone»*5i. 
rally,without any particulai mention of the ai fon of boufes ; 
or in a I aflion for the Bander of an carl, on 2. Rich. 2. c. 5. (r) *• joneS 
if the declaration in reciting the preamble mention only 
what relates to “ earls, &c.” and omit the claufe concerning !' 
the “ other great oflicers,” ( c) yet the plaintiff may have judg- Ic,. " ' 

ment efpecially after Veidifl. And thefe refolutions feem Vide C. Jut, 
to weaken the authority of Petket's Cafe reported by {dj 
Hutton, wherein it is faid to have bebn holden by three 
Judges againll the opinion of ITobait, that the putting of 64s. 
the word iiiduari for indtRan in the recital of the preamble 66*. 
of the faid llatute of hoe and c&y, in a wilt grounded *-Joms$o,sx. 
thereupon, is fetal. 

VoL. IV. F StR. 
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SeJI. io8. If an indi Ament on the eighth of Henry 
the Jinthf in reciting that part of the ftatute which declares 
m what aAions the party grieved lhall recover his damages, 

. ^ after having mentioned recoveries by verdlA, omit the (a) 

isL^*^*^** words ‘‘ or in any other manner cr ufc the ( 4 ) wgrds 
(*)*C. Elir. mva foj* diffitfina ; (r) of recite 

393^ we fiatute as giving the hue on a recovery by aAion di^o 

\i) I. Bulft. darning xegij where there is nothing to make good the word 
c El'z recite the ftatntc relating to the bringing an 

‘ * action to be, ** if the party after fuch entry make anv feoff- 
Krrilel Csfe ‘‘ ment, &c.” where the words are, if after fuen entry 
Hi* any feoffnient be made/* or («•) recite it to be, “ if any 
** perfon be put out <7f/<3fdifl€ifed*’ in the conjun£i:ive,where 
^ the words of the ftatute are, ‘‘ if any perfon be put out or dif- 

feilcd’’ in the disjundlive, die variances have ocen adjudged 
(Y) C. Eliz. fatal. Yet (/) it hath been holdcn, that the laft of tlicfc 
S^7* , is an immaterial variance, bccaufe though the words abovc- 

mentioned be disjunftivc in the ftatute, they have always 
been expounded in the copulative- Alfo it may be quef- 
tioned how far the reft of thefe authorities may be law at 
■{^) 3, Kcb. this day, ftnee of (g) late the Court has not been fo ftrift 
S6z. in recitals as formerly ; and if an indiAment fully recite a 

ftatute fo far as it concerns indiAments, a mifprifion in 
what concerns other matters feems to be much helped by 
the authorities of the cafes above cited. 


^10. H. 6. 
qtf 31- which 
feems mil- 
;;ifkken in the 
iite^dgments. 

Brief 86. 
B. Champer- 

^^ide flow. 

?| 4 * ■ ^ 

©yer 160. 
f/lC.Jac. 133* 
th Vide C. 
Jac. 3Sa. 
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109. It hath been (h) adjudged, that a total oroif- 
lion of the claufe of a ftatute which ordains what the party* 
lhall forfeit, does no hurt. Yet if the ftatute be wholly 
mif-recited in fuch claufc, as if the words (i) admitteret or 
forhfaceret be ufed in fuch claufe for amitteret and forisface^ 
retf tiic exception for the variance leems to have greater 
weight. Yet if the word mif-recited be fynonymous with 
the other which is rightly recited, and the (/*J whole pur- 
port of both as fully exprefled in one w^oreW which is pro- 
perly recited, as if both had been ufed, as it certainly is in 
the cafe above cited, wherein the word fonsfacerct is rightly 
recited, and the word admitteret mif-recited, it may perhaps 
be queftioned whether fuch an exception would be fatal at 
this day, efpecially conftdering tliat it is in a part of the fta- 
tute wnich might, as well have been omitted in the recital ; 
and there is no variance but froni a word wholly nugatory 
and fuperiluous, and the fenfe would be complete by the 
rcjeAing the word miftaken as furplus and infenfible. But 
if in ^e mif-rccitaj of fuch a claufe, there^^fuch a vari- 
ance a 4 carries with it a plain material repugyty to the in- 
tent of tfic ftatute, (/) as where the words, ^^whoe ver fliall 
“ do the fiane fliall incur the pain, &c.*^ are thus recited, 
whoever fliall do fliall incur the pain, &c.” 

Ido 
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I do not weli fee how any thing: can be faid snake it' 

good ; for it is a general rTile» that (ii) repttgnancieeih in- («}$ap.fc<s,; ; 

didmfnts are fatal, and the profetntor hiinfelf declares, that <!• 

not thofe who do the thing indided, bht thole who do itnot^ 

are within the penalty of the ftatute. 

As to THE thiiLd POINT, viz, HoW & It is oeceffilry 
to bring the offence indided within the very words of the 
ftatute. * 

no. I take it for a general rule, that (^) unlels 
the ftatute be recited, neither the words contra {c) fermam Books 

ftatuti^ nor any periphiafi.s, kitendmertt, or [d) conGlolionp of rhii*** 

win make good an indi&ment, which does not bring the feaion. 
faA prohibited or commanded, in the doing or not doing C. Eiiz. 749^.?: 
whereof the offence confifts, within all the material word:8 ^5^®®*** 
of the ftatute. And upon this ground it hath been refolved, Hardreo 

that an indiftment of rape finding that the defendant fuch Bu’nbury 119* 
a day and place, &c. A* B. fclonta cepit et cam adtunc et ibidem 177. *54. 
carnalitcr cognovit^ (tfc. contra voluniatem fuam^ {sfr. is not ^ortefeue ga* 
{e) fufficient without the word rapuit ; becaufe that is 
word ufed by the ftatute which makes the offence felony. * ■ 

Alfo it hath been (f ) adjudged, that indi^ment^ for perjury a. Roll; lif. 
on 5. Eliz. c. 9. omitting the words voluntarie et corrupt}^ in 163. 
fetting forth the fwcaring ; and indi^ments forftriking in \ 

a church on 5. & 6. Edw. 6. c. 4. {g) omitting the words JJ*Coke ««; 

to the intent to ftrike, &c. and indxfiments for aiding (/) c. Eiis. 
the procurers of the pope’s bulls on 13. Eliz. c. 4. (A) 147.201. 
omitting the words to riie intent to fet fortli, &c. the *• i-conari , 
ufurped power, &c.”and indiftments for foreftalling ; on 
5. & 6. Edw. 6. c. 14. fetting forth, that the defendant Eag^ ^ 
bought certain goods of J, S* which he was about to fell a6. Gco*3/ ' ■ 
at fuch a market, but (Ij not cxprefsly alledging, tbit (®) >* 
fuch goods were then coming to fuch market to be fold ‘ 

and (^) indiftments for ingroffiivg on the fame ftatute/fet-^ Sup.Vajr 
tingforthj that the defendant boughtfo much com, &c.with. f. . 

out alledging, that “ he ingrofled, &c. j>y buying, &c.” and (/) C* ElU. 

(/) indiftments for treafon in compaffing the king’s death *4-^ *0*. 
on 25. Edw. 3. having neither the word ‘‘ coropafe” nor ** 

“ imagine, &c.” cannot be taken as indiftments on fuch Co. Eut. 347, 
ftatutes. And the like hath been adjudged in many other 368s 
(m) cafes (2jJ. U) C. EUz,; 

* 3 ** . 

2. Leotiard 188. Noy 171* (b) Dyer 3^3. /'•J 2. Roll. 4>it» B._i. c* So. f. 12, 

(b) 2. Leon. 39. B. 1. c. 80. f. 2<. 20. ?/) Kclyng 8. B. 1. c. 17. 1 . 8. (Mt) 

58. Dyer 346. 2. Roll. 227. 263. Sup, feet, 104. 2. Roll. Abr- 8i. 9. Ed; 4^. 

26,27. (21) Vide 2. Hale 190,191^ Cro, Car; 2S3 And where the wprds of aj 
Uatute arc dejtripti^ue of the nmure of the offence y or the purvirw of the Itttnte ; 
arc ncceffary to gi^oe afunmaty junfdiQioii^ the indiftment muft follow the very wdr 4 j|[#; 
Burrow 1037. But it is faid the negative exceptions in a penal Batuce need not . 
fet out. X. Black, Rep, 030, ^ 

F z 
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Seff. III. Neither doth it feem to be always fufficient 
to pnrfoetbe very words of the ftatute, unlefs by fo doing 
yon fully* direftly* and exprefsly ailedge die hifi;* ift the ■ 
Going or not doing whereof the offence confifts* without 
jfm} C. itiw- any the leaft uncertainty or ambiguity ; for it hath been (a) 
adjudged, that an. indiument for perjury on 5. Eliz. c. 9. 
fettiog fordi* that the defendant taff« per fe facre evangelte 
fd^ depart fde. is not good* without dirediy (hewing that 
il) i. Leon, (worn. Aifo it hatli been (i) adjudged* that an in* 

formation on the 18. lien. 6. c. 17. ror not abating fo much 
bf the price of wine fold as the veflels wanted of the ftatute- 
ineafaK,is infufficient* if it do not exprefsly (hew how much 
they wanted. Alfo it is faid* that an indiflment on the 
ffatnte of ufury* fetting forth, tliat the defendant took more 
than five in the hundred, is not good* without (hewing in 
particular how much. 


'/V (*«»?• 9lt 




I Bo i« 

Cd !•. fo Z. 
t* Leonard 5. 
Olla Jlo jSebo 

^o 

ct) 

Pollard 2. Ld. 
vfli. 1370. 
iRex'v. 



joTerm 
Eipo8|. 
I^^oor 6o6. 
Co Jec. 6iOo 
Leonard $• 

IML ezd. 
CW e. Rolio 

/Qhio lUym. 


212. As to the defeription of the perfon of the 
defendant, in order to bring him within the purview of a 
fiatutCy winch extends only to fuch kind of perfons as are 
fpcciaily mentioned in it, it is a good {c) general rule, 
that every indiflment muft bring the defendant within ail 
the defcnpttons mentioned in the body of the ail, except 
they ate (iich as carry with them the bare denial of a mat* 
ler^ the affirmation whereof is a proper and natural plea for 
the defendant ; as where it is enabled, that all perfons 
having no reafonabieexcuie to be abfent, ihall go to their 
** parilh church, &c.” in which cafe it is faid, that it is 
not neceiTary to Ihew, that the defendant had no reafonable 
excufc, for this will come moft properly inqueftion from the 
pleaofthedcfendant.(t) Alfo itfeemsthat there is no need, 
in deferibing the defendant, to fet forth the place where the 
thing happened which brought him within the defeription, 
as hath been more fully (hewn in the eighty-fourth fee- 
tion. Aifo it hath been adjudged, that it is (f/j fufficient 
in deferibing the defendant to fay, that he txtjiens fo and 
fo, as the ftatute mentions, did the fa£l, without alledging 
that he was fo at the time of the fa6l ; for that lhall be 
intended, as bath been more fhlly Ihewn in the lixty-firft 
fedion. 


C*) Pop. 93 » 
H* 

157 

s,Levlaz 26. 
tavil 32. 
a. Halo 170, 
i7«* 

Ig^Pop. 9 S« 


Sell* 1 13. It feems fc) agreed, tllat there is no need to 
alledge in an indictment, that the defendant is not within 
Che benefit of the provifoes of a ftatute whereon it is found* 
ed ; and this hath been (/} adjudged, even as to thofe fta* 
tutes which in their purview exprefsly take notice of the 
provifoes $ as by faying, chat none lhall do the thing pro- 
hibited, 
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hibited, otherwife than in fnch fpedal &Ct is are ex- 
.prefied in this aft. 

But as I take it, a eonvifilen on a penal ftatu^e ong^t ex- 
prefsly to Ihew, that the defendant is not within any of itr' 
provisoes ; for fince no (a) plea can be admitted to fn^ a 
conviftion, and the defendant can have no remedy Sf. 

it, but from an exception to fome defeft appearing ia.^ 
face of it, and all the proceedings are in a fummary nutmier, 
it is but reafonable that Inch a conviftion fhonld have the* 
higheft certainty, and fatisfy the Conit, that the defendant 
had no fuch matter in his ^our as the ilatjite itfeif dUqws * ^ 

him to plead. 

Seff. 1 14. It feems to be laid down as a general rule in (i) 

StfviJ*s -Repert, which isalfo confirmed by the Year-£oox 
of II. J/m. 4. p/. 14. that if the llatute whereon an indi&- f”jj.*’*** 
mentis grounded be particularly recited, the general con- RoHinr. 
clufion, contra formant Jiatuti, after the allegation of the S. P. 
faff, will fupply an omiffion in it of a circumilance men- 
tioned in tlie featute, which would be fetal without fuch a 
recital and conclufion ; for fince the ftatute is particularly 
recited, and the defendant chaiged with having done tive 
offence again A the form of it, and it is impoffble that he 
could fo have done, if any circumftance exprefely. required 
by the ftatute had been wanting, it feems that the offence 
may properly enough be feid to be as fully fet forth in the 
very words of the ftatute, as if fuch words liad ^n repeated 
in the allegation of the offence, according to the common 
rule, that verba relata hoc max'mt aperantur per rtfertnitiam 
ut intjfe videantur. Neither do 1 find this contradifled bj 
any of tire refolutions in the precedent fefeions i for it 
does not appear that there was fuch a recital and conclu- 
fion in any of the indiSmAits therein referred to (cj. Yet (e) See 
notwithftanding the omiffion of a circumftance mentioned Sakniiiii, ): 
in a ftatute, may pcrliaps in fuch manner be bo^Uj it *'^***^*^: 
feems that the want of a certain defeription of the time V j|> 

or the place, or tlie things or the perfons concerned, or of th« 
conclufion centra pactm^ or an exprefs and diied allegatioH . ,,11 

of the feft itfclf, cannot be'fo fupplied : for fuch omif 
fions (d) vitiate an indidlment drawn in ^e very wurijb of 
the aft, ' wens coi^!^ 

As to THE FOURTH poiHT, v/'s^ Whether im indiftment 
grounded on a ftatute which will not nttintain it, may be 
made good as an. indiftment at comtndn litw. 
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&) C. Elir. St/f- US* It fcems formerly to have been (a) generally' 
•it’ 307. 697- taken for granted, that no indiftment whalfoever which is, 
^Leonard 10. grounded 0x1 a ftatutc, and coticladcs coptfra ftirmam ftatuti^ 
^^okV’ 0^** C^nnpt be made good by the ftatutc, can be maintained 
il koll. a?}, as an indiftment of an offence at common law. The chief 
C, 'C^ar. 465. reafon whereof teems to be this, that it appears that the 
>. Kcbk 39. profeeption is intended tft be grounded on ?i foundation 
^ich will not fupport it. But the contrary feems to have 
iiR, Abr 82! in Cafe^ [h) wherein it was refolved, 

Jones ' that if perfons be indifted fpecially on the ftatutc of ftab- 
iiaTar" bing, and ihp evidence be npt (uBcicnt to bring them witlir 

in the ftatutc, ^hey may be fpuiid guilty of general niaiir 
^ HahTiQi * ftaughter at common law, and that the words contra fovmam 
^Al«yn 43, 44. ftatuti fliall be rejefted as fenfelcfs, where the offence is pro- 
1*0.30.1.9. hibited by the common law only. And the lame hath beei^ 
lince (fj adjudged as toother ftatiites ; and, as 1 took it, 
^*^eblc 118 lately agreed m an information againll the City of (^/j 
• ^Salkeldlii! Norwich {f). 

King V, 

City of Norwich, Hil. 5. Geo. i, 1. Cowper 648. (e) Vide alfq Rex Smith, Trin. 

^ jSO. Qeo. 3. Doug. 441. 443. and Rt‘X*z/. Mathews 5. Term Rep, 162. 


As to THE fiFTH poiHT, v!z. How far it it ncccflary 
for an indi^ippnt on a ftatutc to cpncludt contra forman\ 
jtQtutu 


Seff. 1 16. It feems that judgment on a flatute (hall ir, 
no cafe be given on an inciichncrit which does not fo con- 
cludes for granting that fuch judgment may in Ibmc cafes be 
giyeii in an action brought at common law, without a rc* 
H.6.2. fercncc to any ilatute, as it is (y) faid that jiidgincnt on 
31 , Adt. f. 8. Hen. 6. c. 9. may be given on the old common-law writ 
of aftize of novel li/^e Jin^ yet U wU\ not follow, that fucl^ 
judgnicm cm in any cafe be given on an indiflment drawn 
as for an offence at common law, without any reference to 
ftatutc. For as to the faid cafe of an alfize of novel dypifin^ 
K may be faid that the ftatutc of 8. Hen. 6.. exprefsly fays, 
‘‘ That the party may recover by fuch writ and tlierefore 
fince there is no fpccial writ of fois kind formed upon thq 
> “ ftatutc, and the party has (i") no authority to make out ^ 

;|f> y^rit himfdf in a new form, it is rcafonablc that he may rc- 

tSr T n* <fovcr by the old writ. Rut it {h) feems that judgment 
f »®of* ” ' flatute cannot be given on an aftion of trefpafs in 

Pari. 75. tl)e common Jaw formi becaufc there is a fpecial writ ot 
(1) Reg. 289. jrcfpafs in the (/) Register grounded on the flatute j 
•fi) 9. H. 6. a. and it feems to be {k) agreed, that where there is a fpcciaj 
ig H 6 4. * flatute, jndgrpent fhall never be given 

4?^^ Ed. 3.^10. a ftatiite in an adion brought at common Jaw. 

, : Hf • 4— ^3 * 

^ B. Aft. f. Ic Stat. 6. 10. Pari, 75. F.Jud. 10. CcffavitiS. Attach. 

Btnl«c 57. C. Eliz. 759, 76». 

And 
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And in like manner, fince every t>n€ who profecutes an 
indiftm^nt is at liberty to draw it as he pleafes, fo that he 
observes the general rules of law epnearning indiftmeiits, it 
feems to be taken as a common ground, that a judgment by 
ilatute (hall nevcr.be given on an indidment at common 
law, as every indiftment which doth not qoneSude contra 
mam ftatuti^ (hall be taken to be. And therefore (tf) if an («).»• Eolh 
indiftment do not conc\\\dt contra formam ftatuti^ and the ifsaund.149* 
offence indifted be only prohibited by ilatute and not by sidcrfiix ' 
common law, 3t is wholly infufficient, and no judgment at 409. 
all can be given upon it. But if the offence were ajfo an Kebk 5064 
offence at common law, 1 take it to be in a great meafure 
fettled at this day, that (b) judgment may be given as for Cowp.%. 
an offence at common law, though the indictment conclude (^) Sed*. 115. 
contra formam ftaiutiy as hath been more fully (hewn in the 2. Keble 477* 
precedent fcclion. i'^Satmdcr$*^ 

249. 

9. H. 6. 56. F. Attach, fur Pro. I, But a. P. Abr. S2. a. Keble 5$6. i. Jones 
379* 3^0. feem contra. Vide 2. Hale 190, 191. Cro. Car. 283* 

Se£l. Ilf. If there be more than one ftatutc concerning 
the fame offence, and the firft of them was never difeon- 
tinued, and the latter only fr) continue the former without c. Elh, 
making any addition to it, or only {d) qualify the method 250. 
of proceeding upon it, without altering tlie fubftance of Owen 135. 
its purview, it feems agreed, that it is iafe, in an indi£l- 
ment on any fuchftatute, to conclude contra formam ftatutl ; ycU*i!(i. 
and it hath been ( holden, that a conclufion contra for- C. Jac. 1S7,* 
mamjlatutonim, will in fuch cafes vitiate the profecution.— Yelv. 114, ;; 
But where a ftatutc hath been wholly difeontinued, and is ‘ 

afterwards revived, there (/) fetra to have been fomc opi- Lutw/2\^v 
nions, that a profecution an it ought to conclude contra for^ 2, Hale 173. * ' 
mam ftatutorum. - 

Alfb where the ftime offence is proliibitcd by Icveral in-» 
dependent ftatutes, there are fbme ig) authorities, that you (^) C.^Uz. I ' 
in lift either conclude contra formam ftatutorum or contra for^ 7^o. 187. 
mam of tlie particular ftatutes naming them, and that if you Leonard 5^ 

barely conclude contia formam ftotuti^ the indiflinent will Alcyn V^** ' 
be infufficient, for not fhewing oil which of the ftatutes it 2. Sulftfi/sJ 
was taken. But there are alfo ftrong (h) authorities for the Dalton c. 13 j, 
contrary opinion, which is alfo moft agreeable to (i) pre- r^)Crom.i«i44 
cedents ; to which may be added, that if it be a good objec- ^ * gV 

tion to fuch an indidment concluding formam ftatutu 4.*Coke*4a. * 
that it appears not on which of the ftatutes the ptfofe- (/)2. Rou! 
cution is grounded, the fame objedlion may ks well be Abr.79. 82, 
made to an indii^tment concluding contra formam ftatuto^^ Dalton c. 129, 
rum ; for it no more appears from fuch a conclufion on b, , 
what ftatutc the profecution is grounded, than from the con- f/to.' * : 

F 4 dufion 
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clufipn centra formam ftatuti ; and yet it feems to be (a) 
generally admitted) that a eonclulion.e^/sU^ formamftatuto^ 
rum IS good, where the indictment is for an offence pro- 
hibited by fcveral ftatutes. Alfo where fuch an indictment 

without Ihcwing whatfta- 
tutt is (b) inte!iaed, why may it not be faid that fuch Ita- 
tuteihall be t^ken as is molt for the king’s advantage, as 
well as where the indiditient concludes contraformam fatuto- 
runh in which c^fe it feem$ to be admitted, that it lhall be 
fo taken? 

2. R0IL6J. 

But where a later ftatule ordains, that a former ftatutc 
(hall be executed in a cafe not mentioned in the for* 
tner, as 8. Hen. 6. c. 9. does, that iic. Rich. 2. c. 2. lhall 
be executed in the calc of a forcible detainer, which is not 
mentioned in i Rich. 2 or where a new Hature adds a new 

S naky to an oftence prohibited by a former ftatute, as (c) 23. 

!iz. doththat of Twenty pounds for amoiith’sabfcncc from 
church contrary to the tenor of i. Eltz. it fe?ms that it may 
with greater reafon be argued, that if the indictment con- 
clude it wnll be [d) infufficient, becaufe 

it may fcctidi that the offence is not punifliable by any one 
ftatutc only/ yet confidcring that the precedents in thefc 
cafes generally conclude emU'a formam ftaiuti^ and the pro- 
fccution in truth depends on the addition made by the later 
Itatute, which feems of itfelf alone fufficient to fupport it, 
it may be reafonably argued, and feems agreeable to the later 
(i) opinions, that fuph a conclulioii may be allowed in 
thefe cafes alfb. Howeyef, it feems fate in any of the 
cafes abovementioned to conclude conira formam {f) fta^ 
tut*^ which lhall Hand cidicrfor ftatuti i>y ftamorum^ or 
be re|e£lcd, in fuch mannef^as vyUl beft |naintain the indi&- 
ment. * 

X066. Xd. Raym. 1518. Douglis 425* 

As to. THE NINTH GENERAL POINT of thlS chaptCE, 

f#/2. What ought to bp the form of the caption of an in-. 
diClment. 


Sell. 1 18, I Ihall take it for granted, that every fuch caption 
is erroneous, which doth not fet forth with proper cer- 
tainty, both the court in which, and the jurors by whom, 
andiklfo thc time and place at which, the indiftment was 
found; ■■ ■■ 
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For the better underftandmg whereof I (ball endeavour 
to (hew wh^fit certainty of this £nd is neceflary. 

1. In refpe£l of the court before which the indi^tmrat 
was found. " / Ir 

a. Of the jurors by whom it was found, ^ 

3. Of the time when it was found* 

4. Of the place at which the IndiiElment was found. 

As to the firft of thefe partlculaia^ What certainty is 
neceflary in the caption of an indi£tm^); in refpefS; to the cmrt 
before which it was found. 

(«) Ld. Hay, 

Se^, 1 1 9. It is certain, that every fuch caption muft 710. 

Ihew that the indiftment was taken before fuch a court as * 9 ^ 

had jurifdiftion over the offence indited ; and therefore if 
it fet forth, that any indiftment whatfoever was taken be- ai.Edwt 
fore J. S. (a) fteward, without fhewing to vrhom he was 4. 13. 
fteward, or in what court ; or that an inquifition of^ death, Summary *07. 
upon view of the body, was taken before % S. (tj mayor * 

of London^ or before S. fteward to (cj fuch a perion, 
and in fuch a court, without adding, that he was aepro- «) c. Eliz. 
ner ; or if it exprefsly call him coroner, but do not alfo 193- 
piew that he was fuch for the ('d) diftrift in which the - 

inquifition was taken, it is infufficient. But it hath been 
adjudged (r), that it is fufficient to fet forth, that it was taken indift. 46. 
before y. S, a coroner in the county, without faying that he (OPlow.76.,77, 
was a coroner for the county, for that cannot but be intended. +• Coke 41. 

Sc:fl. 120. Where (/) the caption of an indiftment al- 
ledges it taken at the gitieral fefiioiis of the peace of fuch a * * • 47 * 
county or burgh, it doth not feem neceflary to add, that , 

. fuch feffions was holden for fuch county or burgh, bcca^ufc ^ u 

it could not but be fo holden, if it were the general feflions 668 iwn 
of fuch a county or burgh 5 but if it had been only dc- 635, ’ 

feribed as a general feflions holden in fuch county or burgh, x. Levinz 304. 
it is faid (^) to be a fatal exception, that it is not ex- *• 133. 

prcfsly alledged as holden for fuch county or burgh. But (h) 3 ?.^ 14 ** 
j2/^r^ifthis be not helped by putting the county in the margin. Crown Cir?^’ 

1*5. 

Seff. I2I. There are fome (x) authorities, that if the . .. g p ^ 
paption of an indictment before juftices of peace take no no- * * * 
^ice of their commiffion to hear and determine felonies, &c. Summary 

207. 

a. Kcble 160. B. Indict. 3a. But Q«. Edw. 4, 12, 13. B. Error 186. B. In. 
didtmenr 50. 2. Hale 186. Lamb. 46, 47. Cro. Jac. 633. i. Vent. 33. and Rex^. 
Carter. Strange 44a. exactly in point, upon tbc authority of which Rex v. Stra^ 
was qualhed, Hi][. 10. Qco. I. without debatc- 
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which is g^crally done bf the claiife»^r non ad divrr/as J[eh^ 
mas^ t^c. it is infufficient. But havjpg already jmorc fully 
confidcred this matter c. 8. f. 33.. l.fliail refer the Reader to 
what is tbare faid concerning it. 

Seif. 122? There arc alfo fevciml authorities, that the 
caption of ar^ indifbmcnt before jufticcs of peace is infuffi- 
cient, unlefscither the words /'fl) domini regis or [b) pubHat be 
added after pads. And it hath been fometimes holden, that 
even the words domini regis arc not fufficieiit without the 
word (c) nun: ^ 01 feme other, to (hew whether it were the 
peace of the prefent king, or of fonie of his predcceflbrs. 
The chief ground of theief opinions feems to be theftatute of 
27. Hen. 8. c, 24. f. 4.. by which it is enadted, “ That in 
every writ and indictment that fliall be made within any 
county palatine or liberty, whereby any thing fliall be 
fuppoled to be done againft the king’s peace, it lhall be 
«« fnppofcd to be done againft the king’s peace, his heirs 
“ and fucceflbrs, and not againft the peace of any other 
** perfon whatfoever ; any ftatute, grant, or ufage, to the 
contrary notwithftanding.” From whence, I fuppofe, it 
may have been collciftcd, that by parity of reafon, juftices 
of peace ought to be ftyled, in legal proceedings, juftices of 
the king’s peace, that it may appear that the peace of no 
other perfon, but of the king, is intended. But fince this 
is not exprcfslv required by the faid ftatute, it cannot but 
be intended, cfpcciaJly at this (d) day, when none but the 
king can appoint juftices of peace, tliat all juftices of peace 
mull be juftices of the ptSblick peace, or of the king’s peace, 
which is the fame thing. Accordingly exceptions for the 
want of thefe words have been often (e) over-ruled ; and I 
take them to be obfolcte at this day, as it feemed to be lately 
fettled between the {f} King and Haij^khis on aconviilion of 
(4.cer-ftcaling. 

Seif. 123. But it feems generally agreed, (^) that if the 
caption of an indiftment, at a feflions of tlic peace, do not 
mention before whom it was holden, or if it ftt it forth {h) 
generally as holden before juftices, without Ihcwine any 
thing of the nature of their conimiffipn, or as holden before 
juftices (2) of the peace, &c. without naiming any of them, 
or Ibewing for what place they were juftices, or if it (k) 
deferibe them as juftices ad pcicem in comltatu pradiiV con- 
fervand\ omitting the \iOvd ajjignat*'^ it is infufficient. (/) 
Yet it hath been adjudged, that it is not neceffary for the 
caption of an indiflment taken at a general feflions of the 
peace to ftyle any of the juftices of the quoxtm^ bccaufe it 
lufEciently {hews that one or more of them \vere fuch, by 
lhcwing<hat the feflions was a general one. 

Seif. 
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JSc^, 124. It hath been adjudged, (a) that the caption of («) 
an indiftmenj fetting it forth as taken ad magnam cvriam cum 
leta teniamy is infufficient. The chief reafon whereof feems p* Jndift ao,* 
to be this, that fuch a caption rather imports, that the iti- s.*P. G. 95. ’ 
diftment was taken at the court which had no jurifdi^tion Summaryaefi. 
to take it, than at the proper one ; for it feems to Be exprefs, KeWc 139, 
that it was taken at the court baron, and mentions nothing 
in relation to the court-leet, but that it was holdcn toge- 
ther with the court-baron. And agreeably hereto it is faid 
in THE Year-Boqk of 10. Edw. 4.^/. 15. that if the caption 
had been ad magnam curiam et ad letam^ it had been fomc 
fenfe, but that cum leta bears no fenfe. From whence it 
may be argued, that if a caption fet forth an indiftment 
as taken at a court-baron and court-leet, it may be good, 
becaufe the court-baron having no manner of jurifdiftioii 
in criminal matters, and the court-leet having fuch jurif* 
di£tion, it may well be Ih) intended that the indiilment i. Salk* 
was taken at the court-leet, and not at the court which 195. 
had nothing to do with it. /irf/Vi therefore, if an in- Sup.c. n.f.4. 
didtment be fet forth as taken ad vif. franct pleg. cum cur* 
baron^ tent\ it lhall be intended to have been taken at the 
court* Icct; as it is (r) faid to have been holden by the 
late chief juftice Holt, who yet feemed to be of opinion, 
that if a court-baron had a jurifdiftion of fuch matters as 
well as a court-leet, but in a different manner, fuch a 
caption would have been infufficient, for not fliewing 
more cxprefsly at which of the courts the indi(5bnent was 
taken. 

Se£f, 125. It hath been adjudged, (d) that the npt fet- 
ting forth in the caption of an indit^ment taken at a leet, 200. * 
whether the court was holden by grant or prefcript}on, is 
holpen by the multitude of precedents. 

As to the fecond particular, viz. What cortainty is neccf? 
fii y in the caption of an indiftment in refpeft of the jurors 
by whom it was found. 

Seff. 126. It feems agreed, that no caption of an in^ift- Hale 147. 

ment, whether found at a [e) court-leet, or other inferior 4, 

court, can be good without cxprefsly fhewing, that the jurors EAym. 

who found it were of the (f) county, city, or burgh, or a.^EIi2, 677. 
other precinft, for which the court was holden, and that 2. Kcble 160. 
they were at Icaft (g) twelve in number, and (h) alfo, that 807. 

they found the indiftment upon their paths. — Alfo, indift- 
meats have been (/) quafhed for an pmilEon of the names 6^4,Sup.f!Ve. 

41. Ed. 3. 3x. (b)2. Keble 676. i|.Siderfiii 14^^. 3. Modern 201. t. Keble629. 329. 
3cc the cafes cited to letters b, c, d, c, f, g, h, fe£tions xi2. & 123. p. 360. & i. Salkeid 
^71, (/) 2. R, Abr. 82. 2. Kcblc 470. ((, H, 4, 4. 4. R, 3. n. Raftal 553, 6o6. 
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Bk. 8. 


Vide 13. H. 
7. 20* 

!• Kcbic 366. 
4b) i. Kchle 
f)!?. 

*. Kcbic 471 


(a) i. Saund. of the jtirors in the caption. But there is a (a) precedent 
in Saunders^ Reports of % caption, fetting fortl), that the in- 
diftment was taken by twelve men, &c- without naming 
them, and yet no exception appears to have bccii taken on 
this account.— Alfo many indictments taken in inferior {h} 
courts, h&vc been quafhed for want of the words prahorum ct 
legalmm hominum in the caption; but this exception hath 
often over-ruled, as it hath ^cn more fully ihewn in 
j Kcble * the fixteenth feftion of this chapter.— Alfo many^indiCt- 
jor. 524. 629. ments in fuch courts have been qualhcd for want of the 
*54- words (c) Jurat" it cnerai" in the caption ; and alfo for want of 

а. ICt blc 367, words {d) adiunc n Ibidem^ before the words jurat" et 

\ fdc 3. Kcble ;^and alfo for {e) want of the words ad inquirendum 

cVn. 2. Kebk dl^'to domho retie ct pro cor pore comitaius ; and alfo for 
59. ' want of the words (/) fuper jdcramentum fuum dicunty after 

2. JoncsiSo. the words jurat" et omrat" \ and alfo for expreffing the {g) 
(r/) been to inquire pro corpore chiiatis pradifiety 

wdiere the offence arofe" in and the feffions was holdcn for 
a bnrgh, &c. But it is (h) faid, that in the caption of an in- 
diftnient taken in the king's bench, or at the (/) grand 
feffions, the words fuper. jdcramentum fuum diciint fupply the 
(/*' I Sid 140. want of the words jurat" et &nerat\ See.— f^id to 
;VKcblc’498.' have bceii (;t) adjudged, that the words et onerat. ad 
{,(.-) ». Saund.’ hquirend. pro domino rege et corpore comitatus are fufficient, 
without the word pro betorc corpore ; and that the addi- 
tion of the words ad tar gum after inquirend, docs no (/) 
hurt ; and that there is no need of the words ad inquiren- 
dum f ro corpore comitatus in an {m) inquifition taken for a 
(/) 6. Modern particular purpofe ; and that the omiffion of the word (n) 
r-j oneraL is not fatal, if there be the word for that fully 

(/) I. Sid. ijo. . r -4 

2.Shou'cr272. 

б. Med, 95. 4-. 

(«) 6. Modern 55. i8d. 00 R. n:. GraVenor, adj. Hil. > Geo. 1. 

As to ths third particular, Vi 55 . What certainty is ncccf- 
fary in the caption of an indictment, in refpedt of the timi 
when it was found. 


26 

2. Rebic 5S3 

610. 

t r) Kcblc 

473- 

Shower 272. 


Kcblc 


249. 

('>) » 

Cn), 

{ij 2. Kcble 
471 


(e') t Sid 220 ’* 7 * agreed, that fuch caption muft fet 

230. ’ ’ ’’ forth a certain day and year when the court was holdcn, 

I. Kcble 37. before which the indii^ment was found (22), and muft re- 

**3. cord it as then found in the (p) prefent tenfc, and not in 

X. Modern 8f. _ ^ , 4 . « m 

1. Saunders 393. i. Vent. X70. Rex v. Bunce, Andrews 162. (p) 1. BiiSft.ao3. 

Sup. c. 10, f. 9- » 

(zz) The caption ftiiled the fcfnons to be held a4 fejium ^pbiphmtii iriftead of 
V.hifbuuidCy and it was adiiidged fatal. Strange 698. An indiamc-nt taken at *hc 
adjourned feffions muft lliew when the original ieffions began. Strange 865. ^ And 
if the court, is ftated to have been held on an impofilble day, it will vitwtc the in- 
diO,nicut, Rex "v. Fcainly, Trin* 2.6, Geo, 3. i. Term Rep. 31^. 

the 
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Cli. 35. 
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the preterperfea (23) ; for it hath been (a) adjudged, that if («) +'. Coke 
it deferibe tlie fe^ns at which the indiftment was taken, 
as bolden<£« 'Mortis et die M&curii^ or as holdcn on fuch 
a day in fuch a year of the king, without (^} aicertaining {^}s.Keii..58x: 
what king! or if it fet forth the ftyle of the day or year in. * 7 - 
any (<■) figures but Roman, it is infufficient (a4jt But it 
feems to agreed, that it is fufficient to exprefs the year L keble isS, 
of the kit^, witliout adding that of. the Lord. Alfo it feems, (dj Vide fup* 
that {<) extitit prafentatum iot exlfiit is made good by the and c. 
multitude of precedents. 

368. I. Keblesj. 1. Kebic 347. 5.Coke ito. F^IndiSmcnt so. B. ladiA. 3^ 
xo. £d« 4* 15. 

(13) Vide Rex v. Hal!, i. Term Rep. 320. where it lAfecidcd that a con- 
vidtion may ftatc the informiitiou iu the preterperfedt ah well as ia the prefent 
tenfc,— (24) Vide 2. Hale 170. Strange 261. Andrews 137. 


As to the fourth particular, viz. What certainty is ncccf- 
fary in the caption of an indidment in refpeti of the place 
where it was found. 

Sc£i. 128. It feems agreed, that if fuch caption either ’ 
fet forth no {f) place at all where tlic indiftment was found, {fl l>ycr 
or do not fhew with fufficient certainty, that the place C.?') 
fet forth is within the jurifdi&ion of the court before which 
it was taken, as where it fees forth the indidmeiit as taken 
at a fclfions of the peace holden for fuch a county at jff. 

(h) without flhewing in what county B, is, otherwife than (h) C. Elie, 
by putting the county into the margin, it is infufficient. *37-6o6. 75S, 
Alfo if an aft of parliament, whether k be in print or not, ' 
appoint, that the quarter- feffions of fuch a county, lhall be 
holden at fuch a place only, .ind not elfewhere, except for 
caufe of the plague, &c, it feems (ij that the caption of (0 Dyer 13;. 
every indiftment taken at any fuch feffions, is iiilufHcient, 
unlefs it exprefsly fhew, that it was holden at fuch place. 

But it bath been (f ) adjudged, that the caption of an in- ^ 
quifition as taken at B. before 7. S. coroner of the king’s ^a’c^Pop.iot, 
liberty of B. aforefaid, is good, without exprefsly lliewing C; £lk.*4.9oI 
that Bo is within tlie liberty of £. for it cannot but be in- 
tended. 

As to the TENTH GENERAL POINT of this chapter* 

Upon what proof, and within what time after the offence, 
an indiftment may be found. 

SiB. 129- It (/) feems, that l^forc the fir A of (/y 3^ Kcbic 

the Jixth no certain number of witnefles was required upon 6S. 
the indiftment or trial of any crime whatever. For it B*Coronc220w 
' feems 
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(a) B. Cdr. feems to be generally (a) agreed, that the fiatates of the 
I*®* lirft and iecond of Philip and Mary^ in reftoring the order 

Dyer I of trial by the conrfe of the common law, tS>ok away the 
T. Jones »j3. neccffity of two w tneflcs, in all cafes within thofe ftatutes ; 
Keilwood 18. from whence it plainly feems to follow, that they were not 
41 ^ required by the common law. It is holden (^} indeed by 

Vide 3. Inft. |jy tjjg ancient common law, one witnefs was 

Sain.^sh8.‘ fufficient to COtividt any perfon of high treafon ; and 

s6s.' this is faid to be grounded on the law of God» cx- 

j. H^e S99, prelTed both in the Old and New Teftamenb But grant-< 
3 ®®’ . ing that one witpefs was not fuflScient for a convidion, 

(4) 3. In . not follow but that he might be fufficient for an in>* 

!Raymond4oS. di&mcnt. 

See this fub- 

jtft examined very much at large Fof. zjs to 1 ^ 6 . 

. 4s 

Alfo, however the law might have flood in relation to 
thefe matters before the Conquefl, it feems to have been 
wholly altered long before the ftatutc of Edward the Jtxth. 
And I rather incline to this opinion, flnee I find it fo 
little fupported by the generality of the autliorities cited 
(f) Braft.354. by Sir kdward Coke for the proof of the contrary, which 
{d) 35* H. wholly relate either to the proof of an eflbin, or of a fum- 
mons (c) in a real adtion, or (d) of the default of per- 
4 • * 3 * fyjjg fummoned on a jury, or (e) other matters rather Icfs 

15 'Ed, 4. I- to the point. 

And as to the above recited paflages of Scripture, it may be 
anfwered, that thofe in the Old Teftament concern only 
the judicial part of the Jewilh law, which being formed for 
the particular government of the Jewifli nation, doth not 
bind us any more than the ceremonial ; and that thofe in 
the New 1 eftament contain only prudential rules for the 
diroflion of the government of the Church in matters in- 
troduced by THE GOSPEL, and no way control the civil con- 
ftitutions of countries, l o which may be added, that what- 
foever may be faid either from realba or feripture for the 
neceffity of two witnefles in treafon, holds, as flrongly in 
i.Halc 199. Qjjjgj. capital caufes, and yet it is not pretended, that there is 
or ever was any fuch nccellity in relation of any other crime 
but treafon. 

Two wit- Se/f. 130. But by i. Edw. 6. c. 12. f. 22. it is ena<Sed> 
*di ” That no perfon or perfons fhall be indided, arraigned, 

e n ma on. „ condemned, or convicted for any offence of treafon, petit 
** ttealbn, 01 mifprifion of treafon, &c. unlefs the fame 

Qjfeader or offenders be accufed by two fufficient and 

“ lawful 



79 


«h. 25. Or I N D I G T M E N T. 

lawful wiin^ts^ or ihall willingly without vlolencevwnft^fs 
^ the fame.” 

iek. 131. Alfo by 5. and 6. Edw. 6. c. 11. f. 8. it is , , , 
further cnafled,“ That no perfon Of perfons Ihall be indicted, ^cuftrs. 

“ arraigned, condemned, convided, or attaintjpd, for any * , 
of the treafons in the ad mentioned, or for any other 
treafons that then were, or after fiiould be, which Ihould 
“ after be perpetrated, committed, or done, nnlefs the fame 
“ offender or offenders be thereof accufed by two lawful 
“ accufersi which faid accufers at the time of that arraign- 
“ ment of the party fo aoaufed, if they be then living, 

“ Ihall be brought in perfon before the party fo ac- 
“ cufed, and avow and maintain what they havd to fay 
“ againft the ifaid party, to prove him guilty of tiic 
“ treafons or offences contained in the bill of indid- 
“ ment laid againft the party arraigned, unlefs the faid 
“ party arraigned Ihall willingly, without violence, confefs 
“ the fame.” 

Sea. I^. But by I. and 2. pilip and Mary^^ 

It IS enadtedy That all trials after that flatute to be had, tried at 
awarded, or made for any treafon, Ihall be had and ufed common law 
** only according to the due order and courfe of the com- 
mon law.*’ 

133. Alfo by I. and 2. Philip and Mary, c. ii. 

-it is enadted, “ That all and every perfon and perfons who ** 

“ fliall be accufed or impeached of any of the offences con- 
tained in that ftatute, or of any other offence or of- 
“ fences concerning the impairing, counterfeiting or forg- 
ing of any coin current within this realmj Ihall and 
may be indifted, arraigned, tried, convicted or at- 
tainted by fuch like evidence, and in luch manner 
“ and form ,as has been ufed and accuftomed within the 
“ realm, at any time before tlie firft year of £dward the 
‘‘ fixth.” 

• 134. By 7. Will. 3. c. 3. it is further enafled, Two lawful 

That no perfon or perfons whatfoever (hall be indidted, witneffes re- 
tried or attainted of high trealbn, whereby any cor- ^1“***<^^*P 
‘‘ ruption of blood may or fhall be made to any fuch 
« offender or offenders, or to any the heir or heirs of any 
»* fuch offender or offenders, or of mifprifion of fuch trea"- 

•* fon, but by and upon the oaths and teftiraoiiy of two 
lawful witnefles, either both of them to the fame overt 
aft, or one of them to one, and the other of them to 
“ another overt aft of the fame treafon, unlefs the party 

indifted 



Indiftmeftt 
to be found 
within three 
ycir*. * 


Vide io* Geo. 
a. c. 30. 

Poft. c. 39» 
f. xa. 


{k}fi.Cor. 220. 
3* Inft. 2 5y26. 
SumtnaryaoS. 
X. Hale 30X. 


fh) S.P.C.164. 
B. Corone 2. 
Summary 208. 
But 3.1nil.25, 
26.feems con- 
trary. 


a. Hale 304. 


indifted and ahraigned, or tried, lhall wilHnglv, without 
** violence, 'in open court confefs the fame, or Uiall Hand 
** mute, or refufe to plead ; or in cafe8 of high treafon, (hall 
peremptorily challenge above the number of tliirty-five of 
the jury” 

c 

Se£f. 135. And by 7. Will. 3. c. 3. it is further enafted, 
‘‘ That no perfon or pcrfons whatibevcr (fuch only ex- 
“ ccptcd as fhall be guilty of defigning, endeavouring, or 
attempting any ailaiSnation on the body of the king, by 
poifon of othcrwifcj, (hall be indiftccl, tried or profe- 
** cured for any fuch treafon as aforefaid, or for niifprifion of 
fuch treafon, that lhall be committed or done witliin the 
** kingdom of Englandy dominion of or town of 

Berwick upon Tweedy unlefs the fame indifiment be 
“ found by a grand jury within three years next after the 
“ treafon or offence done and committed.” 

Sedt. 136. ^ But by 7. Will. 3. c. 7, it is provided, that 
nothing in this aft ** fhall any ways extend to any iin- 
pcachment, or other proceedings in parliament, nor to 
“ any indiftment of high treafon, nor .to any proceeding 
“ thereupon for counterfeiting his majefty*s coin, his great 
“ fcal, or privy feal, his fign manual, or privy lignet.” 

Upon thefe ftatutes the following particulars feem moff 
remarkable. 

Se£t. 137. First, That where the ftatute of the firft of 
Edward the Jixth requires, that the party be accufed by two 
lawful witnelles, and that of the fifth and fixth of Edward 
the Jixth^ that he be accufed by two lawful accufers, they 
both mean the very (a) fame thing, becaufc tlie common 
law admits of no other accufers but witneffes. 

Se^. 138. Secondly, That according to the general 
{bj opinion, it is not required either by the firft, or the 
fifth and fixth of Edward the fixth^ that fuch accuferS; or 
witneftes be prefent with the indidtors in perfon, but thaf 
they may fend their acCulation to the indiftors in writing 
under their hands, which will be fulficient even after their 
death. Alfo it is obfervable, that the books which fpeak of 
this matter do not exprefsly fay, that fuch accufation mull 
be upon oath, but furely this cannot but be intended ; for 
how can any accufer be laid to be a lawful witnefs, if he be 
not upon his oath i But this is cleared by the feventh of 
fFiUiam thf thirdj, as to the treafons within that ftatute ; for 
k exprefsly provides, ** that no perfon fha^ be indifted 

thereof, * 
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fetjt and upon the 080 
’ Uwful^witiiedbt'^^ 

139. IPhirdly, By the judgwnt both of 
tlwA, Hale^ {b) one who can only witn^ls, by hearfayj; 
what he has heard a good witnefs fay, is nof a lawful ac- 
cufer within any ojFthcfe ftatutes ; for if this V^rere to bc al- ^(^) Sum / aoa^ 
lowed, nothing would be more ca(ytlian, in any cafe, where 
there is one witnefs, to get a fecond, which would totally § p 
dude the provifion of the ftatntes in re9uiring two lawful Fofter»3i|^ 

witncircs,&e. 441 ^ ; 

B,Gor. 

Sed vide lap. f. 134^ 

i4P. Fourthly, That the words, unlefs the 
party Ihall willingly, without violence, confefs the fame,** 
in the ift, and 5. and 6. Edw^ 6. are to be underftood . . ^ Audr 
(r) where the party accufed upon his examination, before 
his arraignment, willingly confefles the fame without tor- 1. Hale 30^ 
ture : But it is obfervablc, that 7. Will. 3. is thus cx- 
prefled, “ unlcfs the party indifted and arraigned, or tried, ^ 

“ (hall willingly, without violence, in efen court eonfefs the h.B*. 

fame.*- dt^ided in , 

Fra^cid*scnCt, 

St. Tr. 58. that thefe words only mean a confeflioi;i r//o« tht arraignment oi the; 
party. Foftcr ^41. 

14.1. Fifthly, That one witnefs to one and ano- 
ther witnefs to another overt aft of the very fame {d) trea- Raym. - ■ 
foil, have been conftrued to be fufficient, within th«? ftatutes 407. ^ 
of tliefirft, and the fifth and lixth of Edward the Jixth ; and K.eIyDgc9* 
the exprefs words of the ieyenih of William' the third are & 
agree-able hereto. ^ v 

And a collateral not tcndii:^g to th? proof of the over; afts, may be proved by 
onewitiv Ts;, Salkcid 5. State Trials, 17. or by the confclKon of the prilbncr^ 

8. St. Tr. 255. for the words of the fiatu^te areconhii^d to. the proof of the overt 
Fof 242. ' ' _ 

Se^. 142. Sixthly* That* the ftatuteofT. and 2. Phi- 
lip and Mary, a 10. by enafting, “ That all triais of 
treafon (hall from thenceforth be according to the eourfe . vc r g! 
of common law,** doth not [e) take away the nece(lity ^ 

of two witneflTes u,pon an indiftment, required by the i ft, 3/inft. 44. 
and 5. and. 6. Edw. 6. c. 6. becaufe the indiftment is no to 27. 
part of the trial, but is more properly the accufation to be B. Cor. 2 ad* 
tried. ■ ^ FoRertjj^ 

ScH. 14.?. Seventhly,' (/), That ‘the. faid ftatutc of (/; B. Cer. 

1. and 2. Philip and Mary dotli aoJ eEten,d tp.iQi&rifion of *»«>• 

VoL. IV. Q, trea&iu 

' ' fjfter ij3. 
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trtafon. Btii this is cxj^rcfsly provided for by 7. W as 
to fuch treafons as arc within that ftatutc, and therefore there 
miift be two witnefles to the indiflinent, as weU as to the 
tiia! of every fuch inifpri^on/ 

Cor. I 44 «*^ Ei( 5 Hthlv» That (^7) petit treafon is within 

the I ft, and 5. and 6. Edw. 6. and i, and a. Ph. & Mary, 
* 4 * • c. 10. but not within the 7. Will. 3.; from whence it follows, 
j*.o er 233. witneflfcs arc required to the indifttnent, and not to 

* the trial of it ; and that two witne^Tes are not nccellary even 

/i) Videfup^ napon the indiftment, if ( 6 ) the party, upon his examination', 
/f * 4 ^* ' confefs it. 

' f ■ ■ 


ft)%* Jones 

■ 

Vide B. Cor. 
aeo. 

j. Keb|e £8. 


SeU jd 5. Ninthly, That the ftatutc of i. and 2. Pli. 
find Mary, c. ii. which enaSs, “ That all perfons accufed 
‘‘ of any offences concerning the impairing, counterfeiting 
or forging the coin, ' lhal} be indifted and tried as at the 
“ common law,’* hath been conftrued (c) to extend to 
clipping, and all other pffeiices in impairing the coin, 
which have been made treafons fince the (aid ftatute of 
i . and 2. Ph. and Mary. From whence it may he probably 
argued, that the ftatute of 7. Will. 3. by ‘‘ exprefsly pro- 
viding, that nothing therein foall extend to high treafon 
fpr counterfeiting the coin,’* intended in like manner, 
that it Ihould not extend to any other high treafon concern- 
ingthecoin. 


Indictments, being the foundation of all capital profcfutions, found in the ab--. 
fence, of the party accufed, aiuionly the evidence for the king adduced, it is necelTary 
that the proof of the offence Ihould be fubftantia), Lord Coke 3. Inft. 45 — And it has 
been obiVrved, with gfeat ftrength of argument, that a grand jury ought to have the 
fame'perfuarioii • f the truth as a petty jury, or a coroner’s inqudt, 4. State Trials, 

L 183. But it is faid by LordHalc, 2. vol, 157. a?id confirmed by Pembsrtou, C. J, in 
rd Shaftfh’iry*s cafe, State Trials, p. ^^15. that as an indictment is merely an ac- 
ciifation, and the party is afterwards to untfergo a fall trial, they ought upon probabii^ 
Ayid'.fice only to find the bill. And it ha'* been lately decided by all the Judges, that 
i' pcrfoh committed as a principal in the fame felony with another, and eiken from his 
confinemonf before the grand jrry, by a furreptitious order to the gaoler, arid with- 
out authority ihi^Jy re^jular, is a competent witnefs for that purpofe. Indeed, many 
of the Judges were inclined to think, that if a grand jury ihould find a bill upon evi- 
dence patpabl' improper, and the party he afterwards convicted on it by /aw//// 

before the petty jury, the validity of fuch a conyi6tion could not he impeached, 
t)r. Dodd’s cafe, O. fi. February ftinons 1777. Cafes in Cro\yn Law 141. A Gfi and 
Jury however ought nut to find an i'ndiifnicnt upon the' evidence of incompetent wit- 
nelfes ; and therefore where an indi^lmcrit againft one Crofslcy was prefented, and the 
only names on the back of it were Priddlfi and Holloway j and the Grand Jury, on its be- 
ing proved to fhem that thefe two perfons had been convidfed of confpiracy, applied 
to ^hc Court at the Old Bailey in Oftober feffions 1788 ; the Court told them, that they 
r»ught not to find the bill on fuch teftimony alone ; for having been convifted of an 
infamous crime, their competency was deltroyed. MS, 


A? 



Ch. *5- Op I N lyi C T M E N T. S| 

% to THE ELEVEHTH OEKEEAX. POXHT, viz. 1 X 1 wtuV 
cafes an indidlment may be quaihed. 


Se^ 2 . 146. I take it to be {a) fettled, that by the common 
law the Court may, in difcrction, qualh any indiftment, for (-») 4-St.Tr. 
any fuch infufficicncy, either in the caption, oKbc body of it^ Jaerfin S4* 
as will make any judgment whatfoever, given upon any pfirt ^47. 
of it agaiiift the defendant, erroneous. *• Kebic 

1 . Keble45*, 

Yet it feems, that Judges are in no cafe bound, cx deblto 

to quafti an indictment, but may oblige the de- 37^! 
fendant cither to plead or to demur to it. And this they 4. St.Tr. 134. 
generally do where it is for a crime of an enormous or pub- Stra. 6ot. 
lick nature, as perjury, forgery, fedition, nufances to the 
highways, and other offences of the like nature. Saver 27*. 6$. 

X58. x6x. Barrow 1x27. 1x29. 21x6. x\ Wilfon^a^. 

Neither will the Court qualh an indiftment removed by 
certiorari, if a recognizance for the trial of it hatlj been for- 
feited (25). 


(z^) Between quafliing indlfilir.fnts and arreding the judgment, quafhing h tike 
ftrongeft way s bteaufe tiitv miift bj very groisly bad to ha\c the Court to deftroy 
them at onct, i. Black. ^75. Even on the pan of a profccutor, the Court will Ice 
that no mifchicl or opprelliou tnfucs, and u ill impolc terms before they grant leave te 
quaih an indidment. x. Black. a6i. Vide Douglas 2^9. 3. Burrow 1468. For 

although it frequently done, Fof. 10^. Cro. Car. 147. yet it is by no ineatis of 
courfc, Strange 946. But the rtaion of n*.t quafhing on n\otion, but Icavtng the 
party to demur, dots not hold ^^heIe the objection i& to the jurifdi^ion of the Court 
that has undertaken to protced. r. Burr. 589. —For a detail of cafes from the modem 
Reporters, in which the Couit \\ ill or w ill not quaih indiflmcnti, vide 3. Bac. Abr. 
aud 3. Com>n*s Digcft, p. 508. to 510. [H] 


147. Alfo it is enafted by 7. Will. 3. c. 3. ** That except* 
no indidmeiit for higli treafon, or mifprilion thereof 
(except only indi£lncnts for counterfeiting the king's hightrediba 
coin, feal, fign or fignet), nor any procefs or return lhaUbetakeiii.ii 
thereupon, fliall be quaflied on the motion of the pri- 
foncr, or his counfel, for mifwriting, mif-fpclling, lalfe 
or improper Latin, unlefs exception concerning the famfe 
be taken and made in the refpeftive court where fucU 
trial fhall he, by the prifoner, or his counfel afligned, be- 
fore any evidence given in open court upon fuch indift- . 
ment ; nor fliall any fuch mif-writing, mif-fpelling, felfe 
“ or improper Latin, after conviftion on fuch indiftment, 
beany caufe to Hay or arreft judgment thereupon : But 
“ ncvcrthelefs, any judgment given upon fuch indiftment 
lhall and may be liable to be reverfed upon a writ of error,^ 
in the fame manner, and no other, than as if this ha<i 
not been made.*’ 


Se^. 149, It hath been fettled {c) in the conftru&ion of Rook- 
this ftatute, that no fu di exception can be taken, a'tcr plea wood’i. 
pleaded. f 



W **^*^*M^ 5 « 9 . 149. It is f»d (a\ ia Siderfin'f RefartSf 
Itnu5ffe^g<« Court never (S) qua&el^ W exhibited by a 

f f03.^io?2r* common }>erfon, but that it *wi4 quafli an informatipit ex- 
^drews xH, hibited by the attbrney-gencrat, or by thc ’maftcr ofthe 
crown office, upon motion, if there be caufe : But this was 
- denied in one (r) Nixon* s Ca/e^ wherein the Court feerned to 

m agreed, that they never have, or will qua£h any informa- 
\^.l£^.iion V ' ‘ ' 

Geo. I • 

Jtrang^i^St Burrow 385* B. R.H* 365. Vide Douglas 239. Salkcld 372. 

As to THE TWELFTH GENERAL POINT of this chapter, 
viz. What may be pleaded to aii indidment, and in What 
manner* 

Se^. 150. Having already fliewn in this chapter how a 
f^Sup. f.13. defendant liiay plead (d) to an indiSment, thatthe iiidi£tors 
■ were returned contrary to the purview of 1 1. Hen. 4. c. 9. 

and having alfo (e) Inewn, how he may plead amifriol- 
Vide c, 23. or wrongful addition ; and intending in the following 

f, 103/ part of the book to fhew, bow he may plead a former ac- 
quittal, conviSion or attainder, or a pardon, or other fpe- 
cial plea, or the general iflue ; I ftiall in this place only 
take notice, that the defendant may plead any plea in abate * 
ment of an indidtment of felony ; and alfo plead over /« hary 
^^JTFincK 385. and take [f) the general ijfue alfo, in the fame manner as an 
Surnmaryzoi. appellee may do, as hath been more fully Ihewn Ch. 23.- 
Sea. ,27. 138. ■ ■ 

4 ,Coinm. 332 * 
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42HAPTER THE TWENTY-SiXf S* 
Or INFORMATION. 


■INFORMATIONS are of tfro kinds. Fi&sx, Such as are 
■* merely at the full of the king. Secondiy, Such as are 
partly at die fuitof the king, and partly at the fuit of the 
party. * 


For the better underftanding of the firft of thefe, I fliall 
endeavour to Ihew, 

T. In what cafes Informations at the fuit of the king will lie. 

a. What ought to be the form of Informations at the fuit 
of the king. 


3 . How the law concerning them hath been altered by 
ftatute. 


As to the FIRST POINT, viz. In what Cafes fuch infot- 
mations at the fuit of the king will lie. 

Seif. 1 . It hath been holden, that the king fhall put 
no (a) one to anfwer for a wrong done principally to ano- 
ther, without an indiilment or prefentmcnt, hut that he may 
do it for a wrong done principally to himfelf. 

But 1 do not find this diftinSion confirmed by experi- 
ence; for it is every day’s practice, agreeable to numberlefs 
precedents, to proceed by way of information, either in 
the name of the attorney^generak or of the majicr of the crown 
effee, for offences of the former kind} as for {b) batteries, 
(f) cheats, fcducing (d) a young rnan or woman from dieir 
parents in order to marry them againft their cpnfent, or for 
miv other wicked purpofe ; fpiriting (e) away a child to the 
plantations; refeuing (/) perfons from legal arrefts} (g) 
perjuries, and fubornatioas thereof} (h) forgeries^ Confpi- 
racies. whether to accufe (i) an innocent perfon, or to im- 
poverifh (h) a certain fet of lawful traders, &c. or to (/) 
procure a verdift to be unlawfully given, by caufing per- 
fons bribed for the purpofe to be fworn on « ta/es ; and 
other fuch like crimes done principally to a private perfon, 
us well as for offences done principally to the king, as for 

». Kcble 432. (r) Raym. 474- Skipocr 47- Black. 386. (/ 
Shower 109. 113. C. Car. 579- W Raymond aoa. 5. Mod. 342; , 
SalkeldrS. (A) Shower lit. (i) Raymond 4> 7. (A) «. Sid. 174. (Q 




(afTbeh>.b.u 

19, 13, 14* 
Finch 336. 



Infra, S* 
Shower 116* 


(f)Showeri 10. 
i.StderfiD43io 
7« Modern 40. 
Skinner ioSf\ 
(^0C.Car*<e7. 
March 5*: , 

3 * Kleblc tbiw . 
i. Levinz 157* 
isSidcr&nsS:^ 
5* Mod. aatia 
7. Mod* 3^* 
Carthew 384* 
but no jud^* 
inent;W«s ; 
en in this 
Skinner 8f« 

') Raym; itj. 



■'■ic-i-. ■ 

t iS, 

** 9 */ 

C!*nbcw 4, 
i> Black. £€9. 
<io. 


iffe) inbels^f rj' ftditious words, (J) rioted falle riews, ^c) 
lextortions, ntifances, as in not (J) repairing higi^ways, or 
obllruaing them, or flopping f/) a common river, itc. 
contempts, as in departing (^) fronvthe parliament without 
the king’s licciK^ difotey’ing (A) his writs, uttering (i) 
/ \ A A * without his authority, efc^ping (^) from a legal im- 

on a profecution for a contempt, neglefting to 
: muft be keep watch and ward, abuling (/) the king’s commiflion to 
: ^s4<^ay« uoticc the opprcffion of the fubje£l, making a return to a manda^ 
trial. . fmus of matters (m) known to be falk ; and in general, anv 
®^^*^** offences againft the publick goodi dr againft the firft 
419 *^* * obvious principles of juflice and common honefty. 

Cn CxTr * 5 ** . 

Stow* Skinner ii 5 . (r) Raym. 216. Carthew 226. Bun. ^n. (rJ) Ray- 

nioDd 384. Sbower no. m 6. 1. Sidtrliu 140. ( ) Shower 112. 1x6. ff) Shower 

,ii4.ria, (^) Ijid. (hj C. Car. 255. (i) Kaymcnd 185. {i) C. Car. 209. 

^/^):'S’howcr :ii6. (17;) Saikcld 374. . 


Shower 111. Alfo it feems, tliat of common right fuch an, 

115, 116, 11*7* *^f^nnation, or zh adlion in the nature thereof, maybe 
>Modcrtjii7. bro light for oftcnces againft ftatutes, whether they be mcii- 
Audr. 128. tioned by fuch ftatutes or not, unlcfs other methods of pro- 
Viwf cceding be particularly appointed, by which all otliers ar^ 
v!dc*3.*Lcci!. impliedly excluded, 
a 37. 5 c fttp. 

c. £5. £*‘4. 2. Andrews 127, r:8. 

; Vide; Shotver 3. But I do not find it any where holden, that fuch 

an information will iic for any capital crime, or for mif- 
p^ifion of treafon. 


As to THE SECOND POINT, viz. What ought to be tlie 
form of fuch information. 


Si/f. 4. Having already, in the chapter of Indictments, 
incidentally (hewn the prhtcipal poiiits rciati ng to this matter, I 
Avail only take notice in this place, that, feeing an inpor- 
MATioK differs from an indictment in little more than 
this, that the one is found by the onths of twelve men, and 
the other is not ib found, but is only the allegation of the 
Biackv93. oflBccr who exhibits it, y/hatfoex^er certainty is re^uifitc in 
; an indi&mcnt, the fame at leaft is ncccflary alfo in an in- 

' formation, and confequcntly, as all the maierial parts of the 
crime muft be precifely found in the one, fo mufl they bo 
/ ikcld - ^Hedged in, the other, and not by way of («j ar- 

or r^iul. 

Vet it hath been adjudged, that where an information of 
pen dry was drawn in this manner/ ‘ Memirandum quad A.B. 

“ &e. 



&c* dat Cmia bic intelligi ei infftinori m - ■ ^ 

’ HiW^ bfc, in multi aft itfiicii'Vidr 

‘‘ was bifeught, and ja tnkl hkd thcitoni &c. Et q$tid tim 
defendant, at fuch trial, took fuch ati o^th, whith wsa 
falfe,” &c. without adding before fucb mention of the 
falfe oath, ulierius dai Cur. hlc mteltigi by reafoti of 
the late precedents the ihfofmaiion is as (ajl iufficierit, at (a) Viiymt ' 
leaft after verdift, is if thofe words had bccTi added. It 34> 35* 
mull be cbnfeiled, that this is tlic moll redfondble coilftrac- 
tion, for how can it be Intended that it could be cori^ft^ - 
in the record of the trials that fufeh aft oath Wa$ taken at it, 

Or that it was falfe ? 

As to THE THt^an POINT, viz, jHdw the law concerning 
fuch informations’hath been altered by llatutc. 

Sc£i. 5. It is recited by 4; & 5. Will, and Mary, c. The 
Thatdivers malicious and edntefttious perfons had more the crown 
of late, than in times pall, procured to be exhibited aind 
profecuted informations in their Majeliies court of king’s 
bench at Wejiminjer^^ againli perfons in all the counties of w[Soi!t UavJ ' 
England, for trefpaflcs, batteries, and other mlfdeme^morS, <rf^thc Codttf 
and after the parties fo informed againli had appeared to 
fuch informations, and pleaded to ilTue, the iriformers had 
very fcldom proceeded any further, whereby the perfori fo 
informed againli liad been put to great charges in tlieir de- 
fence ; and although at the trials of fuCh infothaations ver ? 
difts had been given for them, or 2L^notle profe^ui entered 
againli them, they had ho remedy^'for obtaining colls 
againli fuch informers.” And thereupon it is enaftedi 

That the clerk of the crown, in the laid court of king’s , . Black; 541. 

“ bench, for the time being, Hiall not without exprefs B. 

order, to be given by the laid Court, in open court, ex - 
“ hibit^ receive, or lileany information for any of the caule^ 
aforefaid.” . ' 

And by 4. arid 5. William arid Mary, c. ii. The 
^Vfaid clerk ihall not iflue out ally procefs thereupon, flialf ilTue oil 
** before he lhall have taken, or ftiall have delivered inf owa- 

** to him a recognizance from the perfon or perfohs 

procuring fuch informatiort to be exhibitcd> with the 

place of his, her, or their abode, title or profe^ion, to be iecutc it witk 
entered to the petfoil or perfons againli whom fuch in- cfiTctt. 
formatioft or informations, is or arc to be exhibited, in 
the pen^ty of twenty pounds, that he, (he, or they wilt 
“ cfFeftuaily profecute fuch informatiOft or informatioris, 

** and abide by, and obferve fuch orders as the faid Gpurt 
lhall direftv. which rect^nizance the faid clerk of the 
crown, And allb cvcl-y julticc of the peace orany courit^i 
G4 *'c‘ity^ 



[defendants 
eiititicd to 
unUft 
J ttdge 
teirtMci. 


; f< cf^, tb^ fco^m the cauic of 

infbrmi^ioh lhall arife)/- ate by the fkrw ftatute im- 
^ po we^ 

^ptpcognitance by and and hdary^ e* i8« it is ftirther 

enacted* ‘V 7^t after the taking thereof by . the faid clerk 
** of the crc>wn> or the receipt therepf from any jufticc 
pf the peace, the faid clerk of the drown fliall make 
ail entry thereof tipoji record, and lhall file a nlemo- 
** randum thereof in .fome publick place in his office, that 
" all perfons may refort thercntito without fee/’ 

And by 4. and 5. William and Mary, c. 18. it is fur- 
ther cnaSed, " That in cafe any perfon or perfons againli 
whom any information or informations for the caufes 
" aforefaid, or any of them, lhall be exhibited, lhall 
" appear thereunto, and plead to iflue, and that the 
profccutor or profccutors of fuch information or infor- 
** illations, lhall not at his and their own proper cods and 
** charges, within one whole year next alter iflue joined 
therein, procure the fame to be tried ; or if upon fuch 
trial a verdi£f pafs for the defendant or defendants, or in 
** cafe the fame informer or informers procure a no//e ptoje- 
. " qui to be entered ; then, in any of the faid cafes, the laid 
Stra. M?x. court of king’s bench is authorized to award the faid 
’ " defendant or drfeiidants, his, her, or their cofts, unlefs 

" the Judge, before whom fuch information lhall be tried, 
" lhall at the trial of fuch information, in open court, cer- 
" tify upon record, that there was realbnable caule for ex- 
" hibiting fuch information.” 

Atid by 4.. and Will, and Mary, c. 18. it is further 
afwurity drafted, " That in cafe the faid informer or informers lhall 
tofts. ^ npt within three months next after the faid cofts taxed, 

" and demand made thereof, pay to the faid defendant of 
" defendants the faid cofts, then the laid defendant and 
" defendant lhall have the benefit of the faid recognizance, 
" to compel them thereunto.” 


TkcA^t^ney But by 4. and 5. Will, and Mary, c. 18. it is 

provided, " That nothing hereof lhall extend, or be con- 
tiep»ii)«d by U to any other information than fuch as 

« ftjall be exhibited in tlic name of their Majefties 

or the court of king’s bench, for thetime being, 

" commonly called the mailer of the crown-office.” 

From Mierice it informations exhibited by 

tHJE^ ^tfbitNEy*CE1«|:RAL fcmain as they were at the 
tombioaiaw. ' 

. For 



Ch.'iS.' ■ Of ■' 1 'N F f'O'N. ,■,■■ ■■ . 

For the better vndbHlanding tKi® ^itt«lle«^ |^ 
tofliew,- ■■ : ■ ' 

1. lit what cafe6 the Cotirt will order an rafbrmatioiii to 
be fikd. 

2. How the party may be relieved agaioft procefii iffaed 
againft him, beroreany recognizan<x given* 

3. Where the defendant (hall have coftsi 

4* Whether it extends to all kinds of informations. 

As to the firft particular, vh:. In what cafes the Court 
will order an information to be filed. 

7. It feems to haVe been the general practice not to 
make fuch an order, without firft making a rule upon the ^ ^ 

perfon complained of to flicw caufe to the contrary ; which 
rule is never granted, but upon motion made in open court, 
and grounded upon affidavit of ibme mifdemeanor, which if 
true, doth either for its enormity or dangerous tendency, 
or other fuch like circumftanccp, feem proper for tlie moft 
piiblick profccution. And if the perfon irpon whom fuch 
rule is made, having been perfonally ferved with it, do not, 
at the day given him for that purpofe, give the Court good 
liitisfaciion, by affidavit, that there is no rcafonable Caufe 
for the profccution, the Court generally grants the in- 
formation ; and fonictimcs upon fpecial circumHanCcs, 
will grant it againft thofe who cannot be perfonally (a) 
ferved with fuch rule, as if they purpofely abfentthemlclvcs, 

&c. 


8. But if the party on whom fuch rule is mjlde, 
fliew to the Court a rcafonable caufe againft fuch profe- ’ 
cution ; as that he has been before for the fame 

caufe, and acquitted ; or that the intent of the (/^) pro- C^JC Jac.zrj* 
fecution is to try a civil right, as the title to land\ &6. 4 * a$? 4 v 

which is not yet determined; or that the comphim is jl 
trifling, vexatious, or oppreffive (i), tlie Court will not ’ V 
grant the information, unlefs there be feme particul ir and 
extraordinary circumftances in the cafe ^ the determi.nririon 
whereof being wholly left to the diferetion of the Cotirr, 
cannot well come under any certain ftated rules. 


( I ) A party applying for an infortnation muft vvaive Iiis right of 5 but if this i 
Cojift on hearingtlie whole matter are of opinion that it is a proper 
action, they may give the party have to bring it. Rex v. Sharren, u Xertia 

Rep, 

Thr 
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V 

/fl) i . BIwk. ^ /t^f perfon for reading zprttendcd proclamation- {«). Noi^ ’ 
S^li.^Black. againffiahulband for endeavouring to his wife contrary 
Rc^iS. * to artides of feparatipn (b). Nor agdnft perfons who aK 
u Black. fen 3 blc with a . lawful dc%n>notwithfl;anding fotne u!ilawfal 
4S. and irregulai^ a£ts difue (f). Nor againft juftices afting 
Strange impfopcrly in their pubiick capacity, unlcfs , flagrant proof 
iuit! 785.'' corruption appears (af). Nor againft minifters for con* 
1162.* * verting brief-nioney (tf). Nor for bribing electors (/). 

Black. Rep. Nor for a perjured intrufion to a living, upon an afEdavit 
T?** I S it was ftmoniacal {^j. Nor for a libel if it appear to 

1. Term flep. ^ for offences committed upon the high 

(i). Nor againft a diffeiitcr for refufing*thc office of 
(e)St.Tr.ii3. Ihcriff (it). Nor againft an offender, although the penalty 
Bl^k. Rep. of offence is veiled in the Crown (/). Nor for words 
fpokenof a juftice in his publick diarafter (m). Nor for 


Rep. S4t.* attempting fubornation (/i). Nor for fending a challenge, 
&)B*tr*;7o. if the informant had previoully imparted a challenge (oji 
m S‘tr. 448. Nor in favour of one cheat againft another cheat (p) . N or 
Douglas 284. for a general charge of extortion (^). Nor forftriking a 
|fl^c«Ab . ®agiftrate in the execution of his office, if the magiftrate 
4.75, ’ ftruok firft (r). Nor for an offence againft a private fta- 

(1) 2.5^918. tuie ;(^ Nor if a civil fuit is depending upon the fame 
(i) 2. Stra. fubjeft (/). Nor againft the members of a corporation for a 
rS ttiifappUcatibn of the corporation money («). Nor againft 
(/) 2. Stra. a magiftrate for having improperly convidted a perfon, un- 
^234. Icfs the party complaining make ah exculpatory affidavit (v). 

(mj X. Stra. And in general the diferetion of the Court in granting an 
B R H guided by the merits of the perfon applying ; 

*4^ * ' ' by the time of the application; by the nature of the cafe; and 

(0} Burr; 3 16. by the confequences which may poffibly rcfult from the 
40 ii grtotiiig it (w). 

(/)Burr.i 48 i 

ffj Strange 999. (r)Bi R.H. 240* (/) Burr. 385. (/) B. R. H. 241, {u) Black. 

542. (*U]Rcx V. Watioh, i.Teriii. Rep. 199. (w) Rex v, Wtbfter 3. Term Rep. 588. 


(i) 2. Stra. 

1. Wiir. 18. 
{/) 2. Stra. 

Cm/ X. Stra 
** 57 - 


542. (v) Rex V. Watfoh, 2. Term. Rep. 


(w) Rex V, Wtbfter 3. Term Rep. 588. 


+ The Coukt wiilgraht an information for reproaching 
14. the office of magiftraCy, or defaming the charaficr of ma- 
0) ». Str. giftrates (^). For taking away a young woman from her 

1107 . guardian, although chancery has committed the offender for 

5 ^ a contempt (>) . ^ Or from her putative father ( z ) . F ot not 
^82?' ■* examining evidence upon bath under a reference and rule 

(a«>i.Wilf. of court Or for detainding a {hilling, by a juftice, 

7. / ; to difeharge his warranty and committing the party for 

(bb) not paying it (W). For icducing a faiah to inarry a paiipcF 

in order to exonerate the parifh {cc). For feducinga woman, 
* / habituated to drinking, to ruakc her will {ddj. For volun- 

Vs&O 2. Burn afafenting, by a juftiCc, from fefiions (cej, For rc* 
1099. fufing 

(er}S;. Str.ai. 
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.fttfing to put an ad in execution (a). For bribiitf pedbna {•) >• Str. 
to vote at ^corporation elcdions (b). For publuhtt^ an f!?’ 
oblbehe book [c). For blafpbem^ (dj. For tmditijr tiif- lan.v 
chawing a debtor by judges of an mferior court (<). For («)W. 7tt. 
refumig, by the captain, to let the coroner rome on board a w Str. <34. 
man of war (/). For keeping great quantities bf gunpow- *Jf* 

der(i'). Forajnfiice makiiw order of removal ana n®* 
fummoning the partjr (b). For impreiSng a captain as a 
common feaman malicioufly ft). For fpeaking treasonable (i) 1. Black, 
words, although the offender has been previoufly punUbed ; re. 
viz. in an academical way, by the vice-chancellor {k). For W ** Black, 
'contriving tlie efcape of French prifoners (/). For giving j, huAt 
a ludicrous account of a marriage between an aftrefs a^ a aSS. 
married man (m). For contriving pretended converfations 
with a ghoft with intention to accule another of having ’• 
murdered the body of the difturbed fpirit («). For pro- Black, 
caring a female jipprentice to be aligned, though witli her 394. 
ownconfent, to another, for thepuroofes ofpromtution (a). (0) i. Black. ' 
Againft a juiUce of peace as well for granting as for re- *39' 
fuling an ale licence improperly (p). Againft a juitice of the Rex «. 
peace who from illegal and corrupt motives difeharges the Hojj^d 
perfon committed by another magiftrate under the vagnnt 5^/”" 
aft (j). For entering libellous refteftions in the booKS of (9) Rexv. 
a corporation refpefting the adminiftration of juftice in a Brooke 
caufe in which the corporation were party (r). Againft a 2«TennRep. 
peilbn whofe trial is coming on at the alSzes tor diftributing /A® ^ 

hand-bills in the aflize town, vindicating his conduft and Watloa 
redeft mg on the profecutors (s). a . Term Rep. 

199. 

(<) Re* V. Jolhffe 4» Term Rrp. *!j. 

As to the fecond particular, viz. How the party may be 
relieved againft procefs ilTued againft him, bcfoie any rccog- 
luzaiice given accoiding to the ftatute. 


Siff. 10. It feems that he may move the Cv>nit (t) to fet (0 Salk. 37*. 
it afidc, as having iffucd contraiy to the dncctions of the ?: 

Aatiiri. Hdrdw.»47. 

Strange i04». 


As to the third particular, ziz. Where the defendant (ball 
hive cofts— I lhall obfcive, 


FtRsT, That if the information be tiled at bar, tlic de- 
fendant can have no cofts within tliis ftatute ; for the vvotds 
arc, i.uj that the Court is authoiifed to award cofts, Ac. 

C die, Tar- 

refly 47. Strange 1131.874. 33. 1069, 1C42. 1 Dhck 356. i. VVilTQn 

139* 3. Com. Dig. 517. Comb. 545. Doi^Ds 514. 3. Black. 1305. 8Rlk.» 

iJb* Bull. 2 ^. P. 3j 3 211, Bunbun 90. J8. R% IL ..p. aS ucr's Law of Cofts 3^9^* 

iinlefs ' 
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tinlefi tile Judge before trhom tire Information fiiall be 
♦* tried* ihali at foe trial, in open court, certify upon repord, 
** that there was a reafonable caufc for cxhioiting fuch in 
** formaticn which is tnoft naturally to be underftood of 
a trial at fr'm ; and it would be abfurd to fuppofe, 
that dbe ftatute intended that the Joftices of the king’s bench, 
at a trial before themfelves, fhould make a certificate to foem- 
folves ; To which n»y be added, that where a caufe is of 
fuch con^uence as to be tried at the bar, it may reafon- 
ably be intended to be odt of the purview of the ftatute, 
which was chiefly defigned againft trifling and vexatious pro- 
fecutions. 


teSt. 1 1. StcoNDiv, That if there be fcveral defendants, 
and any one of them found guilty, thofe who are acquitted 
ItS Salkeld cannot have (a) cofls within this ftatute, and this is agree- 
* conftruftion made of the ftatutes which give cofts 

s. wUfenar. to defendants in civil aftions, by force whereof no defendant 
in fuch like cafe could recover cofts before foe ftatute of 
8. & 9. Will. c. 10. 


«)Reg. V. 
DavU, adj. 
hlieh. JO. 

Annx,Bnd al> 
fo Stra. II31. 
Bks V. Wood- 
fall, vide 
a. Chan.Cafe 
191. 


Seff. 12. Thirdly, That it hafo been adjudged in the 
conftrudtion of foefc words, “ The court of king’s bench is 
“ authorized to award to foe defendant his cofts, where foe 
*' Judge who tries an information does not at fuch tual 
“ certify, that there was a reafonable caufe for the informa- 
“ tion (i),'* that the faid Court is bound of right, in 
every fuch cafe, to award them, whether the acquittal were 
upon foe merits, Or only from a flip in point of form, 
and howfoever notorious foe offence might be , for where 
a Court is authonfed by ftatute to do a matter of juf- 
tice to the party, upon certain circumftances, it has no 
difetetionary power of confid-^ring whether it ought to do 
it, or not, when a cafe appears to be w.thiu thole circum- 
ftanccs. 


Vides9. Geo. To which may be added, that foe ftpTutc. being gcntial as 
to.alI cafes wherein the Judge who tries me inlomiation 
inefinuKeling certify a reafonable caufe, feems to imply, that it 

ittformatronsf foall be left to fuch Judge only for this puipofe, to conlidcr 
and'allo4.Gea whether the profecution were reafonable 01 not , and it is the 
|. c. 15, profecutor’s folly not to apply to him. 

3. Burr. iSir. f FiFTHLY,Thatincafc the defendant be acquitted on ah 
_ information, he is not intitled to cofts beyond the extent of 
« recogniiancc entered into by the profecutor, which is 

Hi. limited by foe ftatute to Twenty Pounds. 


Sixthly, 
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+ Sixthly, That the Court wilf not (on motio|i}€om«' Rexi.Bwkti 
’ pel the profecutor of an information to giv/fixruritjr fer the "P* 

eofts; in cafe the defendant iboold ^ acquitted, over and 
above the recognisance in Tweritj^ Pounds required bytlie 
ftatute 4. & 5. Will, and Mary, c. . (*. 

t Seventhly, T hat theprofccutorof an information for Comb. *»$. 
a mifdemeanor /hall pajr qpfts for not proceeding to trial 4‘^* 
purfuant to notice, notwithftandingiflue may not hayc been b.rJh. ico, 
joined a twelvemonth. But the liability of a prolecutor of 3/3^/1804* 
an information to pay colls for not going on to trial, muftbe t.Bkck.Rep* 
underftood to relate only to cafes where the profecution is car- 3 5^ • * 

ried on entirely At the inftance of a private individual ; for if 
the king’s name be more than barely made ufe of, then the 
general rule, that the Crown neither pays nor receives collst 
attaches. 

t EiGHTHLYyThat under the ftatute of 4. & 5.WilL and Rex v.Cham* 
Maiy, c. II. f. 3. the reprefentatives of the profecutor arc 
entitled to the cofts taxed during his life, though no perfonal 
demand was cvci made by him ; for though it takes away ^ 
the remedy by Jttacbment it does not alFeft the debt, and 
when colls arc taxed they become a debt. But where a ride 
had been made for the prolecutor of an information to pay 
cofts for not proceeding to trial purfuant to notice, it was »• Stra. 874* 
held that the executor of the defendant (who died after the 
making of the rule, but before the cofts were taxed), was jiuUodt 
not entitled to them ; nor would he have been liable if the 
teftator bad been ruled to pay them. 

t Ninthly, that upon Ihewingcaufe againft a rule for Rcxv. Mor- 
filing informations againft two perfons, the one for fending, gan, Douglas 
the other foi cairying a challenge, the Coui twill, if the 3*4- 
c iicuraftances of the cafe be not very bad, difchargc the rule 
on the defendant’s paying the profecutor’s cofts. 

t T ENTHL Y,That if it appear upon Ihcwing caufe againft v. Cox, 

a rule for filing an information againft a juftice ofaBurr. 7S5. 
peace for a mifdemeanor in his office, that he has afted Rcxv.Palrocr, 
rightly and without corrupt motive$9 the Court will ,dif- ^ Burr. 116a. 
charge the rule with cofts ; But if ft appear that the juftice wroughton, 
a£led irregularly^ though without any bad, oppreffive, or in- 3. Burr. iSsV 
junous intention, the Court will dilcharge the information, Rex v. Field, 
but without cojU* »• Burr. 


CHAP- 




CHAPTER THE TWENTY-SIXTH. 

coKl:iNU£:>. 


Dp information. 

IN THE NATURE 
OF 

QUO WARRANTO. 


A S to the fourth particular^ v z* Whether the beforemcn- 
^ tioned ftatutc 3. & 4. Vv ill, and Mary, c. 18, extends to 
all kinds of information. 


Seff. 13. It ftems clear, that this ftatute extend? to 'all 321. 
informations whatfoever exhibited by the mafter of the a. Inft. aSi. 
Crown Office. And thougli it may be objefted, that an 495 * 
information in the nature of a ^0 fFarrantOy being a pioper ** 
means to try a right, is not within the meaning of the ua- Ld^Rayiio.* 
tute , which mentioning trefpafles, batteries, and other mif- 426. 
demeanors, may be rcafonably conftrued to intend fuch Strange 1042. 
other mildemcanors only as arc of an inferior nature, like to 
thofc fpecified, which are generally wrangling and frivo- **Com.4.Sc. 
lous ones ; yet feeing this i^ a rcmediariaw, and theiefore Com. 263. 
ought to be laigely conftrued, and thatfuch information may 4. Com. 307. 
be as vexatious as any others, and always fuppofes aufurpation *• Black. 34. 
of fomc franchife, and every fuch ufurpation is certainly a 
mifdemcanor, it hath been fettled that this ftatutc doth ex- \[ vvilf. 
tend to them. 


Sefl. 14. But when the offices fo ufurped were annual 
it was found \cry difficult aftd oftentimes impraftica- 
ble by the laws in being to bring to a trial and determination *• 

the right of fuch pcrlons to the faid offices within the*’ 
compafs of the year. And when the offices were not annual, 
divers afts prejudicial to the good order of fuch cities were 
done befoie the right could be determined. It is therefore 
cnafted by 9. Ann, c. 20. “ That m cafe any perfon or Burr. 402. 
perfons fliall ufurp, intrude into, or unlawfully hold and 

1564. 19&3* 

aos4. axic< 2i47.2i4j>si77> 2$';. Black. 95. Coke’s Ent. 927. ScdkeMi^^ 

V execute 
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• f< execute the office orfranchife of may or, baiJiff’i portreeve,^ 
or other office Within a city, town corporate, Ijorou^h, or 
t* place in or tVaUs^ it Ihall and may be lawful/ 

to and fbr» the* proper' officer of the Court of queen’s 
bench, the court of feffions of counties palatine, or the 
“ court of^rand feffions in Waks^ with the leave of the 
‘‘ faid courts refpeftivcly, to exhibit one or more informa- 
tion or informations, in the nature of a guo warranto^ at 
the relation of any perfon or perfons defiring to fuc or 
V profccute the fame, and who (ball be mentioned in fuch 
** informatioti'or informations to be the relator or relators 
** ^airill fuch perfon or perfons fo ufurping, intruding into^ 
** dr unlawfully holding and executing any of the faid of- 
** flees or franebifes, and to proceed therein in fuch man- 
ner as is ufutal in ^es of informations in the nature of 
“ a quo warranU.^* 

And by 9. Ann, c. 20. “ If it (hall appear to the faid rc- 
fpedive courts, that the fevcral rights of divers perfons 
** to the faid offices or franebifes* may propel ly be deter- 
** mined on one information, it (hall and may be lawfu, 
for the faid refpedive Courts to give leave to exhibit one 
“ fuch information againft fcveral perfons, in order to try 
their rclpe£\ivc' rights tofuch offices or fiaiKhifcs. 

And by 9* Ann. c. 2q. ** Such perfon or perfons againft 
•* which fuch inforftwtion or informations in the nature 
of a qua warranto (hall be fried or profccuted, ihall appear 
and plead as of the fame T erni or feffions in which the laid 
infonnation or informations Ihall be filed, unlefs the 
Q>urt, where fuch infoimations (hall be filed, (hall give 
further time (l) to fneb perfon or pcifons againilwhoiu 
fuch inforruation ihall be exhibited, to plead. 


(t) the rules art majr abfoliuc againft tlhcr*! <!trcp(lAnt-s, the Court mav cfw 

rliat there Ihall be only one xhloriiwtiu« tgainit ail. Burr. c;7}. 1270, V idt 


And by 9. Ann. c. 20. Su^h perfon or perfons who 
fnall fue orprofocute fuch information or inionuationsin 
the nature of a qao wananto^ fliall proceed the le upon with 
^ the moll convenient fpetd that may bc.”v 

15* And by 9. Ann. c. 20, it is furtlicr enaded and 
declared, “ Thar in cafe any perfon or perfons, againft whom 
‘‘ anv 'mformation or informations, in the natuie of a qua 
^ warrantor, (hall, in any of the faid cafes, be exhibited in any oi 
the find courts, fluU be founder adjudged guilty of an ulur- 

“ patioik^ 
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pation, or intrufion into, oriinlawRiIly hokling aild ext-* 

* ‘‘ cuting any of the faid offices or franebifes, it (ball 
** may be'’ lawful to and for the faid courts refpcdivcly, aS 
well to give judgment of oufler againft fuch perfon or 
“ perfons, of and from any of the faid offices or tlranchifcs, 
as to fine fuch perfon or pcrfoils refpeftivefy for his or 
“ their ufurping, intruding into, or unlawfully holding and Com. 

** executing any of the fad offices and franchife, &c; (8). pig. 389. 

a.Modern 2 34* 

Str. 5S2. 952. Burr. 2277. 2143. 4- Modern 58. Rex <1;. Ponfonby 25^ Oco- »• 

Queen *1^, Blagdcn, B. R. H. 248. Saycr^sLaw of Cofts 293. 

‘‘ And by q. Ann. c. 26. f. 5. it (hall and may be lawful to 
and for the faid courts refpeftively to give judgment that 
** the relator or relators, in fuch information named, (hall 
“ recover his or their cofts of fuch profecution ; and if 
judgment (hall be given for the defendant or defendants 
“ in fuch information, he or they, for whom fuch judg- 
ment (hall be given, fliall recover his or their cofts 
** therein expended againft fuch relator or relators, fuch 
“ cofts to be levied by a capias ad fatU faciendum^ fieri 
facias^ or cUgit^'* 


(C 

cc 

u 

(C 


Sf/ 7 . 16. And by 9. Ann. c. 20. f. 7. ** the ftatute 
for the amendment (9^ of the law, and all the ftatutes of 
jeofails, (10) (hall be extended to informations in na- (9)ir- H(?n. 
turc of a quo tvarranto^ and proceedings thereon, for any i?*i 

of the matters in the faid aft mentioned.” 3, c. ^ 


9.Hetx. 5.0.4. 

4.IIcn. 4. c j. 8. Hen. 6. c. 12. & 15. 32. Hen. S. c. 33. tS. Hliz. c. 14. 21^ Jac. 

1. c. 13. j6. & 17. Car. 2. c. 8. (ftyled in 1. Veiitris ioo, an omnipotent a£^.) 

4. Zi 5. Ann. c. 16. 9. Ann c. 20. 5. Geo. 1. c. 13. Vide alfo 4. Com. 406. 

4. Burr. 1099. Sir. icjx. Co. Lit. 260. Douglas 115. 


Upon this ftatute a rule was made to regulate thedilbre- See Windfieh 
tion of the Court, that after twenty years pofleffion of a 
corporate franchife, no information in the 4iature of quo 
•Lvarranto (liould be granted to , difturb it ; but that fince 


that time each cafe ftood on its own circumftancesj' but eii, 4. Term 
this being found too long a period, a new general rule was 
made by the Court, that when a perfon had been in quiet 
pofteflion of a corporate franchife for^r years^ they would 
not under any circuinftances fiiffer it to be ‘difturbed. But 
the legiflature interpofed foon afier^vards. . 


Frtm th^ il^ 

t And now by 32. Geo. 3, c. 58. in order to fecure the free- .day of 2r/- * 
dom of elcftion, and the quiet, good order and tranquillity of ^^*'J** ‘ 

cities, boroughs, and towns corporate, it is enactejd,,** tiiat 
“ »hc defendant or defendants to anyinformation in the nature 
“ of a quo warranto^ for the exerciic of any office or franchife the 
in any city, borough, or town corporate, whether exhibited 

for the wr- 

cilc of any may plead the holding it lix yeai s or mere, See* 

H “ \vlth 
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: Forfeiture of 
•%ce withm 
(ti years be- 
iorfc informa- 
tion; may be 
^ replied tofuch 
pilea* 


Title derived 
iitldcv an elcc- 
tsOh Oot to be 
adfe^ted on 
account of 
defeat in the 
title Of the 
perCon ele£l:- 
ingyijfhe was 
in the eiterci^ 
. of jits office 
fix years pre« 
vioua to the 
sitfotmotion. 


/O* 1 N o ItM A T ION. 

leavf of the Court, or by his majefty’s attorney 
* jB^ne al, or oiber officer of the crown on behalf of his 
^ aaajciiy, by virtue of any royal prerogative or other^ife, 
^ and, each and every of them fcverally and refpe£tively to 
plead, that he or they had iirft actually taken upon them* 
l^ves, or Hleld or executed tlie office or franchife which is 
.the fubfeft of fuch information, fix years or more before 
tbd exhibiting of fuch information, fuch fix years to be 
^ reckoned and computed from the day on which fuch de«t 
ftndant fo pleading was actually admitted and fworn into 
fudv office or franchife; which pleafhall and may be plead- 
either iingly, or together with and hefides fuch plea as 
he or they might have lawfully pleaded before the pafling 
of Uiis ail, or fuch fcyeral pleas as the Court on mo- 
tiou lhall allpw ; and upon the trial of fuch infor- 
^fmation, the ifTue joined upon the plea aforefaid fhall be 
found for the defendant or defendants, or any of them, 
he or they fhall be entitled to judgment, and to fuch 
and the like cofts as he or they wpuld by law have 
“ been intitlcd to, if a verdid and judgment had been 
given for him or them upon the merits of his or their 
«titl€.’V - 

f. But by 32». Geo. 3> c. 58. f.a. it is provided “ That in 
** every. fuch cafe the, profecu tor of fuch information may 
reply to fuch plea, any forfeiture, furrender, or avoidance, 
** by the defendant, of fuch office or franchife happening 
within fix years before the exhibition of fuch information, 
whereon the defendant may take iffue, and fliall be intitlcd 
V to coils in manner aforefaid.” 

+ And by 32. Geo. 3. c. 58. f. 3. it is further cnafted, 
*VThatif any peifoii or perfons againft whom any fuch in- 
“ ibrmatioii as aforefaid fhall he exhibited, fhall derive title 
under an cleflipn, donunatipn, fwearing into office, or 
admiffion ty any perfon orperibns, the title of fuch per- 
fon or perfpnS againfl whom fuch inforniaticxn ffiall be ex- 
hibited, fhall hot be defeated or afTefled by reafon or on ac- 
febunt of any defe£l in the title of fuch perfon pr ,pcr- 
fohs fo elefting, nominating, fvycai ing into office, or ad- 
‘Vihittirig, in cafe fuch perfon or per fg ns under whom title 
fhall be derived as aforefaid was or were in cxercife de 
‘•ylwffs of the frailchife or office (in virtue of which he or 
y they fo elefied, nominated, fworn in, or admitted) at a 
. *^^104 fix years at Icaft previous to the time of filing fuch 
mfbrmatiou, and his or their title fhall not have been 
queflioned by anv legal proceeding carried pn with cf- 

And* 
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+ And by 32. Geo. 3. c. jS. fi i|; It fS ftfriSar 
“ That ihe mayor, bkiliff, &eriiF,' thwn derK, «*r »,pora ni* 

“ ofhfcer'ofany corporation, having thecnftody'df^or jpo^er to ' 

** over, the records of the fame, ihdl, hpondie dematld'c^ permit an; 
“any perfon, being an offirer dr member of fijchcbrpdra^ ®emh<» . ' 

“ tion. On tlie payment of one ftilling, permit fudt j^^rfthl, 

“ on any day or days,exce^ CStrlfonds Goad FridBy^ and ifjaroiffiofcnf 
“ Sunday between the hours of nine irt tHii morning and freemen, &c; 
“three in the afternoon, to infpeS the books ihd papers on penalty of 
“ wherein the admiltion or fwearing-in'of the freeineh,bur- 
“ geiTes, or other members or officers of fuch corporation, 

** lhall be entered, and to have copies dr minutes of the ad* 

“ miffion, or the entry of fwearing-in of any one or more 
“ of fuch freemen, buigefles, or omer memben or officers, 

“ upoir paying fixpence for every one hahdrpd Words for 
“ writing the fame ; and if fuch mayor, buiiff, iheriff,town 
“ clerk, or other officer, {hall refiife or deny to any perfon, 

“ hereby intitled to demand it, the infpedion of fuch books 
“ or papers, -or to have copies or minutes thereof as afore* 

** faid, fuch mayor, bailiff’, iheriff, town clerk, or other of- 
** ficer lhall, for every fuch offimee, forfeit and pay the fom 
“ of one hundred pounds, together with fuU cons of fuit, to 
“ him, her, or them, who (hall infonn and fue for the feme, 

within one year after fuch oilcnce eommitted, by adion of 
“ debt, bill, plaint, or information, in any of his nuyefty's 
** courts of record at WtfmtHfter, wherein no eftbin, pro* 

“ teftion, wager of law, nor more than one impotlanoe, 

“ {hall be allowed." 

Upon thefe ibtutes the following particolars are temairfca* 
ble. 

t First, If a perfon in anfwer to a motion for an infor- 
mation ftie swrrrow/e can thew to the Court that his right, 
to tlie franchife in queftion has been already ddermtin^dn si 
mandamus : or that it bath been acqinefeed (a) ii|’ for. 'fix (a)i,Bar.4i^ 
years ; or that it depended on the rij^t of thofe who vo^^ t.Tena 
for him, which hath not been yet tried*, or that the ftan- »* 
ehife no ways concerns the public (as all thofe which ' i* 
late to the government of a corporation, (ij or the elision 
of members of parliament (r), and fairs, and markets, (d) * 

arefaid to do), but is wholly of a private natdfe’ frljis a Bi»ek. sty. ' , 
edney warren, kc. ; (f) or that theeleftidn by whit^ he.^^ : 

•latms is agreeable to charter; or that he never afted under itj ^ 

(ir) the Court will riot grant the information Unlefe' there ,8u, 
be fome particular and extraordinaiy circumftaneeS hi the Gro. l^^ 
cafe. S 47 '* ;■■■■ 

(j ) LJ. Raym. 1409. (f ) See Re* v. WhitweU, s-Term Rep. 85. Poft. {g^o jqi, , 

H 2 Sscowonv, 


OfficerluTiiil^ 
the cuftody et 



)?■■■■ 

V- Rff* v., Stajctt) 

v ivT.tcw R<ip- 
; Rex V* Sptar- 

S"ee i.jBlack. 

. >'"F£ep‘. '47i* . .. 
Cowp.. 507. 
Hex V. Mein, 
: j. Tcm.Rtfp 
595- 


■ Rex t;, Hearn, 
2, Term Rep. 
777* 


Rex V* Bond, 
;i« Term Rep. 
767- 


Rex i^.Moft- 
locki^ 3. Term 
Rep. 3 CO. 


Rex^ Sifihh, 
I.TeimRep. 


j.TenaRep* 

596..^'.^; ■;■>■• 

Rex 4?. Sjfii;;' 
ix^dt, ^ 
iv Term Rep. 


Rex *5/. Csir- 
mVrtlicri, 

1^* ■.Rurr.- 
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• t SxcoNDLy* It is not prccifely determined how far a 
dejivative title to a corporate franchife may be impeached 
when the original holder died polTcired of it undifputed j for 
the lights of eUilors poflelTed de^fa^o o'f a fran eh ifc, cannot 
be impeached^ by an information in the nature of a quo 
xt/itrrakro againfl the defied. But when there is no other 
mode of trying the right of the cledor to vote, the 
Court will grant an information quo warranto againft the 

clcacd. 

t Thirply,T he Court will not grant an information in 
the nature of quo wmranto againft a perfon cxcrcifing a 
corporate fraiichifc to which he has been legally eleftcd, 
until he has been removed by the corporation, althbugh lie 
has committed an oiFcnce which might amount to a for- 
feiture. 

t Fourthly, That thepartv applying for the information 
Handing in the fame circumftances as the perfon againft 
whom he applies, as when the granting the information may 
disfranchife fo many as to endanger the diflblutlon of the 
corporation, the Court will cxercife their difcrction and re- 
fufe the informati9n. But the faft that the defendant’s title 
had been before attached by a finiilar information and aban- 
doned^ will have no influence witli the Court. 

t FlFtHtYjThc Court will refufe to grant aninformation 
In the nature, of warranto becaufe the party applying 

fpr it had agreed not to enforce a bye-law upon which he 
now grounded his attempt to impeach the defendant’s title. 
But It is no objefiion to an application for an informa- 
tion againft a mayor for his not having taken the facrament 
within the proper time before his eleftion that the relators 
concurred in his cleftion, becaufe that dcfefl is a latent one^ 
arifing from the omiflion of an afl pofitively required by 
the legiflature^ 

t Sixthly, An information in the nature of quo war* 
ranto lies againft a portreeve of a borough and manor, who 
as portreeve is the returning officer of the borough. 

t Seventhly, That an application for an information 
quo warranto made on the affidavits of feveral perfons of 
whom all but one have confented to the elcclion propofed 
to be impeached, may be granted on the affidavit of that one 
if he avo w h unlclf to be the relator. 

f Exgiithly, No information quo warranto can be 
granted againft any corporation as a body for any ufurpatioii 
on the crown, except in the name of the Attorney General. 

Ninthly, 
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+ Ninthly, That where any one of fcvcral ifluts in a 
quo^warrqnto inforniiation 5 s found for the profecuto ♦ 
wlifch judgment oiaujier is given, he is intitled to c^Ju on all 
the iflucs, 

f Tenthly, It is not fufficlent in an application to the 
Court for an information, to ftate that the defendant being ^ 

feleftcd tendered himfelf to be fworn in ; for there muft be 
a ujcr as well as a claim of a franchife in order to found an 
application for an information in the nature of a quo war^ 
ranto. 

t Eleventhly, That before the exhibiting of any in- 
formation in the nature of a quo warranto^ the relator ought Salk. 376. * 
to enter into a recognizance in twenty pounds to purfuc 
the fame with eiFcft,&c. purfuant tothc ftatute 4. & 5. Will, 
and Mary c. 18. before recited ; for that ftatute extends to 
all informations whatever exhibited by the mailer of the g o tj - 
Crown office ; and that if the profecutor do not plead to trial stVa/sp^ 
within a twelvemonth after ilTue joined, the defendant is in- * ^ * 

titled to cofts to the extent of fuch recognizance. 

t Twelfthly, That the profecutor of an information i. Stn. 33, 
in the nature of a qm zvarranto flmll pay colls for not pro- * 3 ^' 
cecding to trial purfuant to notice. 

t Thirteenthly, That if any one of feveral iflues in Rex v. 
a quo vjarrmito information be found for the profecutor upon j x^m^Re 
which judgment of oufur is given, he is intitled to cofts on all 
the iffues. 

t FouRTEENTHLY,That the ftatute 9. Artn. c. 20. does Rex 1/. Wil- 
not extend to give colls in an information in the nature of a liams,if Burr, 
quo warranto^ unlcfs for the ufurpation, &c of corporate of- 40** ^ 

rices and rights to freedom in corporations, orother corporate 
rights. /P- 9 V 

t Fifteekthlv, That a defendant in execution for the Rcx>, ptck> 
contempt and for the cofts on a quo warranto information is ^%»ll*J#Terfl| 
intitled to be difeharged under the Iprds’ afl. ■ R' ■ 

t Sixteenthly, That the Court will in its difcretio ^ *. Stra. 1039. 
and according to the circumftances of the cafe, difchargc a ^ 

rulcfor a quo warranto informalion with cofts. 4* 
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CISAPTER THE TWENTY-SlXTa 

CONTINUED, 

OF 

INFORMATION QUI TAM. 


A ND now I am, in the fecond place, to confider the na^ 

^ ture of fuch information as is partly at the fuit of the klng^ 
and partly at the fuit of the party^ whidi is comnionly called 
an Information Qui Tam. 

And this having a great affinity with acflions on llatutcSt I See. : 
(liall conlidcr them together, and endeavour to fliew, Wilf, 259. 

1. In what cafes they lie. 

2. What ought to be the form of them. 

3. In what courts they may be brought. 

4. In what county. 

3. Within what time. 

6. Who are difabled to bring them. 

7. Wfcctlier there luay be a.nonfuit in them.- 

8. Whether tlie informer or defendant may appear by at- 
torney# 

9. In what cafes tliere Ihall be cofte. 

10. Whether the defendant may wage his law, or take s^dr 
vantage of a protedlioii. 

11. In what manner the defendant is to plead to fuch au 
information or aftion. 

1 2. By whom the replication fliall be made. 

13. In what manner the ilTuc fliall be joined, and where it 
ihajl be tried. 

H 4 14. Where 
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.14. Whc^ the ycrdift may be found as to part of the 
information againft the infOriner» and as to oth^* part for 
him. 


15 . What judgment oh fuch ah information or aftion is 
good. ^ 

x6. Whether the penalty of a penal ftatutc may be com- 
pounded or granted over. 

As to THE FIRST POINT, viz* 111 what cafcs an informa* 
tion or aftion qui tarn will lie. 


* Sc£f» 17. I take it for granted, that they lie on no fta- 
Whsu ptaw. t^te which prohibits a thing as being an immediate offence 
againft the public good in general, under a certain penalty, 
patty^rtc^ed, unlc^^^ the whole or part of fuch penalty be exprefsiy 
it « OQt toiW to him who will fue for it; becaufe {h) otherwife 

eoiifidcred ^ king, and nothing can be demanded by the 

tutc. party. 

(«) ZiAndr. 127. ( 3 ) 2* Andr. iiS. a. Jones 234. x. Andr. 139, 140. Stra. 828^ 


(r) Co. lint. But where fuch ftatute gives any part of fuch penalty to 
St5» 3 ?^- 377- him who will fue for it by action or information, 

1. Lutw. 133, j \i to he fettled at this day, that any one may bring 
6* 3.&\on or information, and lay his demand (r) iam pro 

i/Andr.’ii9, domino rfge quamprofeipfo (d). 

140.- 

quin. Ed. 4. II 7» 1x8. 3. Com. Dig. 518. (</) 4. Coke 13. 12. Coke 134. 


Alfo where a ftatute prohibits, or commands a thing, tlic 
doing or omiffion whereof is an immediate damage to the 
party, and alfo highly concerns the peace, fafety, or good 
government of the publick, or the honour of the king, or of 
Co. t3. fupreme courts of juftice, as the ftatutes of the (f ) fcan.- 
ir. Cokc\s4^^^ of great men; of ( f) hue and crv, and tliofc 
Hctleyi22. that reltrain certain fuits in the (g) civil or canon law 
Qii. i.Sid. courts, or even in inferior (h) common law courts, it 
V* 72 8 to have been the general opjnicn, that the party 

:^)Raftal4c^^^ grieved may, arid it is holdcn (/) by fome, tliat h.e ought 
Xo7* to, bring his aft ion on fuch ftatute o nge quajn 

Co. Ent. 34^> profeipfo. And it feems to be taken (^’) as a groined m fome 
ft I ^ booksi tliat wherever the king is to have a fine on an aftioii 
^^€^23^24. ^ ftatute, the aftion muft be fo laid *, but not where 

,34. * the defendant is only to be amerced. But 1 much quef- 
Py^r isp. tic», whether this be a good general fettled rule in relation to 
this matter ; fince in an aftion on the ftatutes of hue 

X*)Rafiii!433. 

(/) 4. Coke (i) C. Jac. 134. Hetley lax. Moor 911. 


AND 
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AND CRY, the defendant fhall {«) only be amercied ; and/<*) !«• 

yet fucli a^ion may certainly be laid tern fra domn^ regif 
quampro feipfo* 

Alfo in aftions, which, by the common law, a man may 
bring tarn pro domtno rege quam pro fetpfoi a^ in^hofe for in- 
juries to the party, mixed with a high contempt to.the king, ^ 
fas where a {b) Judge refufes to allow the benefit of the (^) i.R. Abr* 
king's pardon to a prifoner, unlefs he will give him fuch a i* 
bribe ; or where one makes a (c) refcous of one taken (^) j* K* 
on a capias utlagatum^ at the fnit of the party, or the Iheriff ^ 
fuffers one taken on fuch a capias to (^/Jefcape), the plain- 78. * 
tiff is {«*) faid to have his eleftion to lay his aftion this C. Jac. 360, 
way, but not to be compelled fo to do. To which may be 
added, that the plaintiff cannot fo lay his aftion fora common PariUelc^i.* 
trefpafs at common law, and yet therein the defendant is to 22. : 

be fined. 2.. R. Abr. 

93 - . 

41. Aflize 12. 27. Affize49. (^) C. Jac. 619* 

Neither does the opinion I would contend againft, feemto 
be confirmed by the conftant courfe of precedents ; but on 
the contrary, many of thofe on the ftatutes againft (y') 
forcible entries, and on the ftatutes againft (^) illegal dif- 44. ” V 

trefles, do not lay the aftion t^m p*o domino rege quam Precedents 
pro feipfo ; and yet tlierc are {h) authorities in this laft cafe, both ways, 
as well as in the former, that the defendant liable to be (^)^ftal226i 
fined. But tlic cafe of an (;) aftion on 2. & 3. Edw. 6. * * 5 ®^- 

c. 13. wherein it feems clear that it is not neceflary to lay (i6)*Co.Ent. 
the aftion tarn pro domino rege quam pro Jeipfo^ does not 45* 
fceiii to come up to the point ; becaule it is generally 35 - 
holden, that the defendant is only amcrciable in fuch aftion, r. Abr*' 
being in nature of an aftion of debt, and not finable, as it 223/ 
is faid (;t) that he may be in an indiftmeht or information Qu. Dyct 
grounded on the (/) contempt of the ftatute. 17^ 

460. C- Car. 5C9, f,6o. (ij Monr 911. 2. R. Abr. 27.3. Cro. Eiiz. 62!. Hct^ 

ky X2I, 122. (i’jMoor9Xi. C. Jac. 538. 631, (/) Savil. 63. 

As to THE SECOND POINT, viz. What ouglit to be thc 
form of fuch information or aftion. 

SctfU. 18. Having in the precedent chapter, feftion 9a. 
endeavoured to flicw, that there is no need that fuch 
information or aftion conclude contra pacem^ and in feftion 
95. whether it be neccffaiy for them to conclude in 
contemptum regis ; and in feft. 100. that they need not re- 
cite the ftatute wdicreon they arc grounded; and in feftions 
701, loa, &c. what mif- recitals of a ftatute will be fatal; 
and ill feft. no. 111, &c. how far it is neceffary to faring 
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the cafe within the very words 6 { the ftatute ; and in fefl:. 
ii6, I17* how far it is ncceffary to conclude ^ 
mam fiat 4 ; and in fed. jjj. in what cafes one* may 
have judgment on a ftatute, in an aftion brought at common 
lawi 

i fliail in this place obferve only tbefe following particu- 
lars ; 

Seif, ig. First, If an information contain fevcral of- 
fences againft a ftatute, and be well laid as to feme of them 
but defeftive as to the reft, the informer may have judg- 
/ 'i r T njent for fo much as is well laid, (a) As where the 
words of the ftatute are fully purfued in tlie defcrlption 
Rexv. Sala* of fome of the offences and not of others ; (;&) or where 
ttittiis,i.Tcrm fome of the times tliat the defendant hath offended againft 
Rep, 249. ftatiitc are exprclTcd with .epnvenient certainty, and 

dottbftdwhc* i where it is aJledgcd that Uic defendant, 

thcr n perfon for clcvcJi months, and more, from the tenth of Sep-- 
can be con- tember in fuch a year, unto the ninth of September in the 
a^doftwo year following, uled a trade without having been an ap- 
fenccs^in^t'he preuticc, &c. or was abfeiit from church, &c. in which 
fame Infer- judgment lhall be given for the eleven months. But if 

nation. the whole time be expreiled inconftftcntly. as t!iat the de- 
I. Sid. 368. fendant w’as an offender eleven months, from the firji of 
*• f'Jch a year to the firji of Auguft following, the 

whole is void for the repugnancy, as hath been more fully 
c!jac. 529. Ihewn, chap. 25. fed. 62. 

C. £112.835. 

Budbury 42, 63. Vide Rex v. Taylor, x. Bac. Abr. 39. 41. 

Seif, 20 * Secondly, It feems to be fettled at this day, 
that it is in the eledion of him who brings an aftioii 
on a penal ftatute, which gives one moiety of the for- 
feiture to the king, and another to the informer, either 
(rTi.Jotics ^ againft the defendant, quod reddat (c) 

zJu domino regi et A. B. qui tam^ bfc* qttas eis debet; or to 

€ro. Car.256 have it in this form, quod reddat A. B. qui tam^ iAc. quas ei 
Plowdcuvj, 

78.- 

pyer 95. 3. Lev. 374, 375. Qu. Dalif. 66 , 67. Moor ^4, 65. B. A^. fur Ic 
'Siut. 4 * * 7 * * 3 - 

{//) B. A£l. Alfo it feems to be fettled, that whether the writ be in the 
Fop. 5. one form or the other, it is well purfue^ by a declaration in 
Q^‘“‘ the name of the plaintiff only (^). 

vSict* 

^ Vit.i.427,42«* Alfo it feems to be doubtful, whether there be any nc- 
ctflity that cither the writ, or count, in any fuch d^ion, 

do 
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do exprefs that it is bronght by it &r the kiog as weU 

as the rartjr, as hath been mpre fully - ton in ^tbe fevpP- ^ . 

teenth fcclion ; and there is z. (a) pteeedent ior iucb 

brought in the king’s name by A. B. qui pr^ feipfi m hfic 

parte fcquUurm 

But it feems (if) agreed that every information mull be in . . 

this foriTi) that the informer tarn pro domino regequam profeipfo 
fcquitur^ even where it is brought on a ftatute which gives c.Car. *5^, 
one third part of die penalty to a third perfon. Coke's Ent,* 

37 *- 

But I find feme difference as to the forms of fuch informa- (^yco. Ent, 
tions, as to fome other refpefts ; for fometimes they fay, 370. 

(c) that the adioh accrues to the informer, qui tam^ to Raftal 430, 
demand the fum forfeited for the king and himfelf ; 2Lhd^(d) 
fometimes that it accrues to the king, and to the infer- ^ 
mcr, qui tam^ tsfc, and C^) fometimes, that it accrues to the Rafttl zos; 
king, and to 7 * S. &c. viz. where the ftatute divides the (^) Co. Ent. 
penalty into three parts, &c.) and alfo to the informer 37i- 
tamy and fomeumes they have no [/) claufe at all of this w 

kind. OOCo.Ent!^ 

370.364. 

And (g) quarcy if it be not fatal to have any fuch (5^) 1. Lutw. 
claufe where tlie penalty is not recoverable by the in for- 161. 
mation, but requiresa fubfequeut one, grounded on the con- Videfup.B.i. 
viftion. ^ ^ c.*.fca.*o. 

(V Co, Eat# 

Alfo, fometimes fuch informations pray procefs againft 364. 
the defendant, to bring him in to (i) anfwer to die in- (/ ;Co, Ent# 
former, qui tamy only ; fometimes (i) to anfwer 37 p- 3 ^ 9 * 365# 
domino regi quam A. B. qui tamy £sfr. and ( k) fometimes to /^j*Co. Ent, 
anfwer dc et juper pramijjis generally, without expreifing to 3 71, 372. 
whom. ^ 


21. Thirdly, regularly it is fafeft for every fuch 
information or aftion to demand the very fum due to the 
informer, and neither more or lefs j for it hath been ad- furle Swt. 4. 
judged, (/) that if an aftion on a ftatute demand the whole 27. H. s. 13. 
forfeiture for the informer, where the ftatute gives part of 
it to the king, it is infufficient. Buil.N.P.196. 

Alfo It hath been holden, {m) that if the information 245^ 
make no demand at all, or demand more or lefs for tiie party Vide C. Car. 
than appears to be his due, it is infufficient as to him » yet 33 *- 
(n) perhaps it may be good as to the fliare of the forfeiture 
given to the king. Cunniafiham 

'' , Benttct* 
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(ir) I. Jcttts, Alfo it hath been (iz) adjudged, that it Is fuffident to de* 
*5^.> *57' mand the fhare due to the informer, without ^laking any 
mention of that due to the king. 

(^) 1. Jones AIfo, (^) where the quantum of the forfeiture depends up't 
I56, i s7. on the finding of the jury, as it does on the Jiatute of Fore^ 
(13) As ro flailing^ it bath been adjudged fufficient to leave a blank (13) 
the blank, if tam. 

. It would not 

be bad ? i. Bac. Abr. 3S. /« notis* 

<f) B. Ad. Alfo it hath been (e) adjudged, that a popular adlion may 
Pop. conclude ad grave damnum^* without adding, “of thcplain- 

“ tiff;'' becaufe every offence, for which fuch action is brought, 
is fuppofed to be a general grievance to every body. 

Se ^. 22. Fourthly, It is cnafted by i8. Eliz. c. 5. 
feft. 1. “ That none fliall be admitted or received to piir- 
“ fue againft any pcrfoii or perfons, upo!i any penal fta- 
“ tute, but by way of information or original aftion, and 
not otherwnfe.” 

And it hath been adjudged that -no popular aftion, fince 
this flatute, can be brought on a former ftatute, cither by 
(i) C.Eliz. («^) bill in the king’s bench, or by {e) plaint in an inferior 
V6, 77. court, but only by original vjvit or information ; whether 
Bflfoorc 247» the ftatute on which fuch aftion is grounded (/J inflift a 
penalty generally, without faying how it lhall be recovered, 
q/L. * ^ cxprelsly give a recovery by bill or plaint, &c. ; as that 

H. 6 of 4. 6c 5. 'Ph. 6c Mary againft (^) making kerfeys without 
10. . / having ferved an apprenticefliip i and that of 5. Eliz. c. 4. 
C.Elii* againft (i>) following any other trade without having ferved 
M;®re»47r an apprcnticefhip. 
sqo* 

Inft. 194. 4* & 5* P* ^ M- 5* f* 3^1 33» 34* 6. Coke 19. Moore 41*. 

5. Eliz. 4- f- 3J* 39* C* -^hz, 544. Noy 60. 

(O i*.K. Abr. Yet the contrary hath been fince exprefsly adjudged 

as to fuch former ftatutes as exprebly give a recovery by 
bill or plaint, becaufe the ftatute of 18. Kiiz. c. 5. doth riot 
mention original writs ^ but original aUlons ; and a fuit by bill 
or plaint is an (.f) o/7>.'W aHlon in the court in which it 

(fJVidea.D 

* is commenced, and therefore may rcafonnbly feem to be only 
i/Lt!on?*a37. within the intent of the ftatute, where it is removed into a 
(/) in an lic- fuperior court, and there proceeded upon. And if this 
tiob oa ibc be the meaning of the ftatute, (/) 1 fee not how any fuit 

ai.Hcn,8.c; 

j f. 26, for non-rc£cicncc \z was objc(£fecd that this was a proceding hy biV^ whereas it 
, fiu>uld have been by inforwaiian or origujal according; to the ftatute 18. Eliz, c. 5. but 
the Court fiiid that a proceeding ^ bill is an ouginal a£tion M'ithin the 18. Eliz. c. 5. 
and tUar “ original*' as there read docs not mean “ original writ’* but ** original action,** 
contradiftinguilhcd from proceedings in inferior courts and the Star Cliainbcr.wherc 
the proceedings were in a iiLUimary v. ay by libel or complaint, Leigh v. Kent, j.Term 
-Kiitp. , 

whatever, 
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whatever, by bill or plaint on any penal ftatutc, can bo 
within the purview of it while fuch bill or plaint contintre 
ill the court in which they were commenced, whether the 
ftatute on which they are brought do cxprefsly mentioii 
rhem, or leave the method of luing to the general con - 
ftruftion of law’. To \yhich may be added, that the fta- 
tute 21. Jac. I. c. 4. fe£i. x. feema to fuppdfe, that aflions 
on penal ftatutes may indifferently be brought by writ, 
plaint, bill, or information ; for the words are, “ That all 
** offences hereafter to be committed againft any penal fta- 
tute, for which any common informer or promoter may 
lawfully ground any popular ailion, bill, plaint, fuit, or 
“ information, before juftices of affize, &c. fhall be com- 
menced, &c by way of aftion, plaint, bill, information, 
or indiftment in the proper county, before the juftices of 
“ affize, &c.” 

However, it feems clear, (n) that no fuit, by bill or,.^ 
plaint, by a party grieved, fuing upon a claufe either ex- 
prefsly or impliedly relating to himfelf only, is within Vide C. EH?, 
the faid ftatute of 18. Eliz. For it is exprefsly provided, 76* 77* 
feft. 6. “ That it (hall not reftrain any certain perfon, 3«heon.z37, 
body politick or corporate, to whom, or to whofe ufe any 
forfeiture is limited by an v ftatute,' and not generally to (^)C. Eliz. 
any perfon that will fue ; but that every fucli perfon may 76, 77. 
ufe as before.” 3. Leon. 237. 

But where the party particularly grieved by an offence 
againft a ftatute fues for a forfeiture generally limited to 
any one who will fue for it, he feems to be as much within 
the reftraint of the faid ftatute, as if he were not the party 
grieved. 


Se^. 23. Fifthly, (c) In an aftion on a ftatute, 
which reqaircs fome officers at one certain time after 
their admiffion, and others at another, to qualify them- 
felvcs by certain a£ls, it is fafeft, exprefsly to (new the 
time wdien the defendant was admitted to his office, and 
that he neglected to qualify himfelf in the time limited ; 
and alfo, that he aflually exercifbd his office after fuch 
neglect- 

Sc ^. 24. Sixthly, It is faid (i) that the fail is fuf- (^/) shower 
ficiently alledgcd after a quod cum in an aflion on a ftatute, 337., 
but not in an information. 
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As to THE TKiE© point/ v/z. In what courts fuch an 
'infonnation or aftion may be brotight* 

25. Having dready, c. 5. fed* 33. endeavoured to 
prove, that where' a ftatute appoints that a penalty lhali be 
recovered itPanv of the king- s courts of record, the offence 
may be indiftea before juftices of oy^r and terminer^ though 
not in a court-Icct, or of (a) pie^powder, or fuch others^ 
inftituted for fpecial piirpofes ; and intending under tiie 
next particular, incidentally to confider what fuits may be 
brought in the courts of Westminster-hall on penal 
ftatutes ; I fhall only take notice in this place, that where a 
llatute limits fuits % an informer ^ui tarn to other courts, 
yet any (b) one may, by conftruftion of law, exhibit an in- 
formation in THE £XCH£<^£R for the whole penalty for the 
ufe of the king. 

As to THE FOURTH POINT, viz. Ill wliat couiity fucli in- 
formation or adtion ma'y be brought. 

SeSf. 26. It is enafted by 31. Eliz. c. 5. f.5. That In any 
declaration, or information, not being exhibited by fuch 
officers of record, as had in refped of their offices before 
the time of the faid llatute lawfully ufed to exhibit infor- 
mationS) or fue upon penal laws; and not (^) concern • 
“ iiig champerty, buying of titles, or extorting, or the king’s 
cuftoms, &c. or ufury or foreftalling, &c. the offence 
againft any penal ftatutc fhall not be laid to be done in 
**’ any other county but where the matter aliedged to be the 
offence was in truth done : And that the defendant inay 
traverfe, and alledge, tliat the offence fuppofed to be com- 
“ mitted, was not committed in the county where it is al- 
lodged ; which being tried for the defendant, or if the 
plaintiff be thereupon nonfuir, the plaintiff lhall be tarred 
in that adion or information.’* 

27. It is further enadted by 31. Eliz. c. f.y.^That all 
fuits for ufiiig unlawful, or not umig lawful games, or for 
not liaving bows or arrows, or for ufing a trade without 
“ having been brought up in it, ( j ) (hall be fued and pro- 
‘‘ fecuted in the general quarter-feffions of the peace, or 
affizes of the fame county, where the offence lhall be com- 
mitted, or otherwife inquired of, heard and determined, in 
the affizes, or general quarter-feffions of the peace of the 
** fame county where futh offence lhall be committed, or in 
the leet within which it fhall happen, and not in any wife 
“ out of the fame county where fuch offence fiiall happen, 
** or be committed.” 



In the Gonftruaion of this 
fem moft remarkable-: ; 

Se^. 2 i. First, That it hath, been ^ 
defendant can have no advantage, of the ^ above- recited 
claufc, which appoints, that all offences agaiall. penal fta- a a 
lutes fhall be laid in the proper counties but (a) h^”coiiV 

by way of plea; and this conftruftion. fceni? very agree- adjudg- 
able to the purport of the faid claufe ; the words whereof cd/ 
are, “ That the defendant may traverfe the county, &c. C. liliz, 735, 

“ which being tried for him, or if the plaintiff be there- 73 ^;' 

upon nonfuit, the plaintiff lhall be barred, &c.”— But 
this point is otherwife fettled by 21. Jg^. i. c« 4. f. 3. 

Sen. 29. Secondly, That the faid claufe extends (^) C.EHi. 
not to any fuit by a party grieved, or by the (c) at- 645. 

TORNEY GENERAL, but Only to thofe brought by common i.Vent.E. 
informers. V- • 7 »* 

Sen. 30. Thirdly, That the laft recited claufe, con- 
cerning luits for ufing a trade without having been brought 
up in it, &c. which are appointed to be brought at the 
aflizcs or feffions, in the proper county, and not in any wife 
out of the county, reftrains not an information in the (d) , a q 
king’s bench or exchequer, for fuch offence happening in jlg, 1:9. * 
the fame county where thofe courts are fitting ; for the slilkeVd 373. 
negative words of the fiatute are not, that fuch fuits fhould Hobart 
|iot be brought in any other court, but, that they fhall 
not be brought in any other county ; and the prerogative 
of thefe high courts fhall not be leftrained without exprefs 
words (#). ' ^,)Scc Hill 

•V. Dechain, 

Stiles 382. and Sparrow nf. Urquharc, a. Burr. 1042. that the jurlfdiflioa of the lupc- 
rior courts may he oufted by neiejfary imblication as well as ex/refs woti/s, and there- 
fore in the Calc of Cates -qui tarn McKifh, on the ftatutc 25. Geo. 3* c. <51. which 
creates penalties of Fdfty FoitnJi and T*en Pounds^ and cnafts that the former lhall be 
fued in any of the courts at VVeftminfter, and provides that it (hould and might be 
lawful for jultices of the peace, iSre. to hear and determine the latter; the Court held 
that the provilb ouRcd the fiiperior courts of their jurifdii'tioa as to the Pok/^ 
penalties, 3. Term Rep. 442. 

But where the offence is in a different county, fuch fuit?;, 
in thofe, or any other courts, out of the proper county, ‘ 

feem to bs within the exprefs (/) words of theftatute ; ^,$4 
Yet it was long a very great {g) queftion, Whether an c. Jac/s^. 
adtiori of debt or information in the courts of JVeftmmfter- (^) i. Kcblc 
hall^ were not to be conftrued to be out of the meaning of 
them : But this point is now fettled in the conftrudiion of 
the ftatute of 21. Jac. i. c, 4. as fhall be mpre fully fhewn 3.*Kcbl« aiy, 
hereafter. 448, 

1. Sid 30|« , 

4V0. 
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31;. It is cnaSed by the faid ftatatc of 2«- Jac- r. 
*c, 4. That all offences to be committed a^ainft^any 
penal ftatute, for which any common informer or pro- 
rooter may lawfully ground, any popular aftion, bill, 
‘f plaint, fuit, or information before j unices of the affize, 
juftices Q^ntjt prius or gaol-delivery, juflices of oyer and 
terminer^ or juftices of peace, in their general or qiiarter- 
feffions (except offences againft the llatutes concerning 
(rt) Vide Ho- «« (fl) recufancy, &c. or maintenance, &c or the king^s 
bart u cuftoms, &c. or tranfporting gold, or lllver, or munition, 

S^5. ' ' ; * ** or W90I, or leather, &c.) fliall be commenced, fned, pro- 
Raymond 394. “ fccuted, tried, recovered and determined, by way of 
** aftion, plaint, billpKnformation or indiftment Ix^foic the 
“ jullices of afhze, juftices of niji priiis^ juftices of oyer and 
^ terminer, and juftices of gaol delivery, or before the jitl- 
“ tices of the peace of every county, city, borough or town 
corporate, and liberty, having powder to inquire of, hearand 
determine the fame, in England or IValcsy wherein fucli 
“ offences lhall be committed, in any of the courts, places 
• of judicature, or liberties aforcfaitl, refpeclively, only at 
** the choice of the parties who lhall commence fuit, or 
profecutc for the fame, and not elfcwhere, fave only in 
“ the faid counties, or places ufual for thofe counties, or 
** any of them : and that the like procels in every popular 
aftion, bill, plaint, information or fuit, 'to be com- 
** mencefl, fued or profecuted, by force of, or according to 
the purport of this aft, be had and awarded, to all in- 
tents and purpofes, as in an aftion of trefpafs vi et armU 
** at common law. And that all and all manner of infor- 
raations, aftions, bills, plaints, and fuits vvhatlbevcr, to 
be commenced, fued, profecuted, or awarded, either by 
** THE ATTORNEY GENERAL, or by any ofneer what- 
•«* foever, or by any common informer, or other perfon 
whatlbevcr, in any of his majefty’s courts at IVeJimin* 
Jler^ for or concerning anv of tijC offences aforclaid, lhall 
•‘be void.’^ 

32. By 21. Jac. j. c. 4. f. . it is further cnafted. 
That if on "the general ilTue the offence he not proved in 
the fame county in which it is laid, tlie defendant fhali 
•‘ be found not guilty,” as lhall be more fully lliewn under 
the eleventh particular. 


Vide Cro. 
Car, jid. 

I4. 27a. 

Salketd 367. 
Ld, Ray, 426, 
jCartbew 503. 


Se£l, 33. And by 21. Jac. i. c. 4. f. . “ no officer 
“ lhall receive, file^ or enter of record, any infonnwition, 
“ bill, or plaint, count or declaration, grounded on the 
“ faid penal ftatutes, or any of them, which by this aft are 
“ appointed to be heard and determined in their proper 
“ counties, until the informer or relator hath firft taken a 

“ cor- 
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corporal oath jbeforc (bme of the judges of that couit^ that 
“ the offence or offences laid in fuch information^ &c. was 
or were not committed in any other county than where, 

** by the faid information, &c. tiie fame is, or are fuppofed 
to have been committed, &c. the fame oath to be there 
** entered of record.’* 


In the conftruftion of this ftatutc I (hall obferve the fol- 
lowing particulars : 

Se^. 34. First, That as the law is now (a) fettled, no 
aftiou ot debt, or information, or other fuit whatever, can 
be brought in any court of Wcftminptr ball^ on any penal 
ftatute made before tlie faid llatute of 21, Jac. c. 4. for any 
offence not therein excepted, for which the offender may 
be profecuted in the country, {b) unlefsfuch offence fhall be 
committed in the fame county in which the court lhall lit ; 
and furely this cannot but be thought moil agreeable to the 
meaning as well as the letter of the faid ftatute ; the whole 
provilion whereof would be to little purpofe, if fuch fuits 
lliould be conftrued out of it. And as to the objeftion, 
that if all fuits on penal ftatutes Ihould be wholly taken 
from the fupenor courts, all offences againft them would 
become difpunifliableby the offender’s removing himfelf out 
of the county wlicrcin he committed them, becaufe the 
courts in the ftatute mentioned have no jurifdiftion out 
of the counties wherein they fit, it hath been (r) anfwered, 
that procefs of outlawry will lie againft fuch offenders, 
by virtue of the above-iccited claufe of the faid ftatutc, 
which ^ivcs the like procefs in all fuits piofecuted accord- 
ing to the pmpoit ot it, as in aflions of trefpafs at the com- 
mon law. 

Sup.fed.^ijS, Strange 415. i 


{a) f.Salk. 
37** 

Carthew 465, 
5.Modcrn4a5« 

2. Levm£ 204* 

3. Inft. 192. 
con. adjudged. 

1. Ventris 8* 
X. Levinz 

2 49< 

3. Levinz 7T. 
3. Keble 804. 

2. Kchle 340* 
401 447-4.S«* 
I. Sid. 303* 
359. 400. 
fame cafe 
doiiDteci. 

1. Vcntns 364. 

2. Levinz 204. 
Latch 102. 
Sup. fed. %( 3 m 
1. 1 utwychc 
165. 

Stiange xoSi, 
Raymrnd394» 
(fi) 1. Jonci 
193. 

. Salkeld 373, 


Sefi, 35. SreoNDLV, That {d) where a fubfequent fta- {d) i. Salk, 
tiite gives an adion of debt, or any other remedy, for the « - 

recovery of a pcialty in any court of record generally, ufo cashew ^5. 
far impliedly lepeals the reftraint of ai. Jac. c. 4 and con- 
fcquently leaves the informer at his liberty to fuc in the 
courts or lyeftminfter-had. 


Sc^i. 36. Thirdly, That the ftatutc of 21. Jae. c. 4. 

, gave {e) no jurifdidion to the courts therein mentioned, /<.),. Vciii. 
over any offences, in r^ation to which tliey had none be- tris s! 
fore ; and (f) therefore that fuits for fuch offences muft be C Car. ixa. 

^ >4^* 

Hetlcy 101, xo. Jones 198. Hutton 98, 99. (/)C. Car. iii Salkeld 372. Lit. 
Kep. 163. Hutton 98, 99. 2. Keble xq 6. Strange 1103. Andrews 27. 174. 

I. Vin. Ab. 203. S. Vincr 34a* 

VoL. IV. I brought 
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brought in the couits of Wiiftminfur’fhall in ^tho {s^mt 
ncras before. 

)ones jy. Fourthly, That/fl) the faid ftatute hinders 

193. not the removal of any indiftment into the king’s bench by 

; df ter which it maybe either tried there, or iiV 
i 1^6* • ^ 4.^^ country by m/i prms. 

. , t FiFTHLYjThat a writ of error lies from the king’s benclj 

slcut/ to the exchequer chamber in a qul tarn aftion qf debt. 
Douglas 353. N. (91). 

(^)C.Car. 38. Sixthly, That (i) an officer, by rc- 

T ft ^ information without I’uch a previous oath, 

that the offence arofe in the fame county in which 
i. Inft. Z93. It is laid, doth not make the proceedings upon it er- 
roneous ; for the a£t is only direftory to the officer, 
i but doth not intend that fuch oath fhould be made par- 
cel of the record ; and therefore the omiflion of it can- 
not be affigned for error; and yet the aft is exprefs, 
“ that fuch oath ihall be entered of record.” But 
<4 Vide Salk. If^hc Court may not properly be (c) moved to fet afide fuch 
,376* procefs, as having iffued contrary to thp dircdlions of the 

Sup.fea. io. ftatute? (t; 


(f ) This claufc of the ftatute w^s thought to be cbfohfe^ B^c. Abr. 64. 

But t»n a motion to ftay proceedings in a pciiil adlion, becjnife the plaintiff 
had not filed any affidavit, that the offence was committed within the county, or 
within a year betbre the action was brought, according to the diredtion of this ftatute, 
the Court held, that an aft of parliament cannot be rcptjled by and therefore 

ftayed the filing of the declaration. White t'. Boot, 2. Term Rep. 274. But in an 
aftion or information in the fuperior courts, the want of fuch an affidavit is not a 
fufficient ground to ftay the proceedings on motion after vertlift, Leigh *l'. Kent, 
3. Term Rep. 362. or m any previous ftage of the caufc, Balls 1;. Atwood, 1. 11, 
Black. Rep. 546. for that the ftatute 21. Jac. i. c. 4. does not controul any of thole 
penil ftatutes on which aftions arc to be brought in the fuperior courts, 3. Tcrii^ 
Rep. 364. See Andrews 25. 


(<0 Cro. Eiiz. 
^ 45 * 

]Noy 7x. 
Shower 354. 


5^^.39. SEVENTHLY,That no (d) fuit by a party grieve^ 
is within the reftraint of the ftatute. 

3. Leonard 237. 


Shipman qui ^ ElGHTHLV, That tlie ftatute ii. Jac. i. c. 4, 
h*ft^ Term reftraiiis the proceeding's on penal ftatutes iii 

* the fuperior courts, where the informer before the 

’ pa/fing of that ftatute might have 'fued in the inferior as 
well as in the*fupcrior courts, “ by a<ftion, biJJ, plaint, 
“ fuit, or information and therefore if a previous ftatute 
.give certain penalties to be recovered by a^on of debt or 

in- 
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** iriforjnation in the courts nx WeJMnflir aiid by a fiib-, 
fequcnt clayfe give jurifdidion to ttie juttices of aSize^ 
of gaol-dcIivcry, and of the peace, to inquire of the pire- 
miles, and to hear or deternjine the fame,” the inferior 
courts can only proceed by indiftment or urefemment ; but 
the informer may bring an a^ion of debt in tne yourts at 
Weftminfter, 

As to THE FIFTH POINT, Within what time fiich 
information or a< 5 lion may be brought. 

SeSI. 40. It is to be pbferved, that all popular afiions ■ 

were limited to a certain time by 7. Hen. 8. c. 3. But diis Pod 4 
ftatute being repealed by 31. Eliz. c. 5. lihalltake no Law of ’ 
farther notice of it. priusi^i. 

Sed. 41. It is enafled by the faid ftatute of 31. Eliz. c. 5. 4 * Modern 
fefl:. 5. “ That all adlions, fuits, bills, indiStnents, or in- 
formations which lhall be brought for any forfeiture upon 
« any ftatute penal, made, or to be made, whereby the for- Canhew zji. 

** feiture is or fhall be limited to the queen, her heir^r Ld. Ray. 78^ 
fucCeftbrs only, lhall be brought within two years si|||r 
the'olFence committed ; and not zfter two years. And 
tliat all actions, fuits, bills, or infonnations, which lhall 
‘‘ be brought for any forfeiture, upon any penal ftatute, 
made, or to be made, except the ftatutes of tillage, tlie 
“ benefit ind fuit whereof is or lhall be by the faid ftatute 
“ limited to the queen, her heirs or fuccelTors, and tg any 
other that lhall profecutc in that behalf, lhall be brought 
by any perfon that may lawfully fue for the fame, within 
“ one year next after the offijnee committed ; and in default 
“ of fuch purfuit, that then tlie fame lhall be brought for 
the queen’s majefty, her heirs or fuccelTors, any time 
“ within the two years after that year^ended. And if any 
** aflion, fuit, bill, indidment, or inford^tion, lhall be 
brought after the time fo limited, the fame lhall be 
“ void. And it is provided, that where a Ihortcr time is 
limited by any penal ftatute, the profecution muft be 
within that time,” 

Sed, 42. By 18. Eliz. c. 5. f, i. it is allb enafted. 

That upon every information which lhall be exhibited 
“ on any penal ftatute, a fpecial note lhall be made of the 
“ very day, month, and year of the exhibiting thereof 
into any office, or to any officer, which lawful^ may 
‘‘ receive the fame, without any antedate thereof to be 
made ; and that the fame information be accounted anc( 
taken to be of record from that day forward and not 
b<^forc : And Aat no procefs be fued out upon fuch 
I 2 in- 
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inforniation, until the information he exhibited in form 
* ftforefaid, Ac- and that every clerk making out procefa 
contrary to this a£t fhall forfeit forty fliillings,* &c.” 

Seff. 43. ^ 21. Jac. 1. c. 5. it is farther cnafled. 
That nor^ officer fliall receive, file, or enter of record, 
“ any information, bill, plaint, count, or declaration, 
(a) Cro/Car. “ grounded on any penal ftatute (being (a) within the 
3^^* “ provifion of the faid ftatute of 21. Jac. c. 4.) until the in- 

j.Infi. J9». C 4 former or relator hath firft taken a corporal oath, bc-» 
SalkcldVrS- ** j'^dges of the court, that he be- 

For this mat- licves in his confcience, the offence was committed 
jter fee the ‘Vwithin a year before the information or fait, witliiii 

iath feft. <♦ the county where the faid information was commenced, 

« &c.” 


In the conftruftion of thefe ftatutes, I fhall obferve the 
following particulars. 


Hobart 

a/o. ' Se^. 44. First, That (b) if an offence prohibited by 

4. Mod. 144. a^ penal flatute oe alfo an offence at common law, the 
i^ho^er 353. U|||fecution of it, as of an offence at common law, is no way 
195; ^ regained by any of thefe ftatutes. 


(c) 3. Bac. Seff, 45. Secokply, That if a fuit on k penal ftatute be 
Abr. 505, brought after the time limited, the defendant needs not plead 
\Shower 353, ftatute, but (f) may take advantage of it oruthc general 
.Noy 71. iffue. 

C. Car. 4 ^- Thirdj-Y, That if an information qui iam be 

331. brought after the year on a penal ftatute, which gives one 

C. Jac. 366. nioicty to the informer, and the other to the king, it is 
0°' only (d) as to the informer, bur good for the king. 


ri?) Snp.f. 38. 47. Fourthly, That the party grieved is (c) not 

C.Eliz. 645. within the reftraintof thefe ftatutes, but may fue in the fame 
3. Lf.oii, Z37. manner as before. 

Shower 354. 

Carthew232. Ld. Raymond 78. B.N.P. 195. 


(/) Shower Seft, 48. Fifthly, That it feems not {p to be fettled, 
355 » 354 * whether the firing of a latitat within the year be a fufficient 
commencement of a fuit on a nenal ftatute, to avoid the 
[imitation of thefe ftatutes (14J f 


(14) It has been determined that it is a fulfficient commencement of the fuit, Car- 
thew 23*. Shower 353. But if the writ were not fued out till nfirr ihe year, though by 
relation s woulcj be within the time, the plaintiii’ ought to be nonftuted, 3, Burrow 
1141. Bull. N. P. 195. and the real day of fuing out the writ, which ihall be confi- 
dered as the commencement of the fuit, may be Ihewn in the pleadings, 3. Burrow 
1433. But it pfiuft be fued out vvithin on^ year next ^ffrer “ tgig coaimit^ed,*' 

Lloydquitam«;.Williams,3.Wiir.25Q« 
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tionablc# Whether a fuitby a comrfiihit ihforMer tpehiS p 
ftatutCj which firft gives an adtioh to the ps^rty gtieved, ahd ^ ‘ 
in his default, after a Certain time, to any one who willftic^ Vide Cowfile 
be within the reftraint of thefe ftatutes ? 3 6^. 

Sc^. 50. Seventhly, That it feems qncftionable. 

Whether the claufe in 31. Eliz. c. 5, f. 4. by which it is 
cnafled, “ That nothing in the faid aft contained (hallcx- 
tend to champerty, king’s cnftotns, or foreftalling, &c. 
but that every fuch offence may be laid in any county, 
any thing in the faid aft to the contrary notwithftanding,’ 
do except the faid offences out of the above-recitcd claufc 
relating to the time within which fuits.pn penal ftatutes 
muft be brought ? For the words above-mentioned, viz. 

‘‘ but that every fuch offence may be laid in any county,” 
feem to reftrain the generality of the precedent, which fay, 
that nothing in the aft contained lhall extend to fuch 
•* ofiences,” 

As to THE stxTH POINT, What pcrforts arc difabltd 
to bring fuch zh information or aftion. 

Se^. 51, It is enafted by 31. Eliz. c. 5. f. i. ‘‘ That no 
perfon, other than the party grieved, lhall be received to 
inform, or fue upon any penal ftatute, that before that 
‘‘ time hath been for any niifdemeanor, by any order of any 
the queen’s mnjefty’s courts, ordered not to follow or pur- 
“ fue any fuit upon any penal ftatute.” 

t And it hath been adjudged, that neither an infant ; nor Strange 1141. 
a corporation can fue as a common informer. 

As to THE SEVENTH POINT, viz. Whether there may 
he a nonfuit in fuch an information or aftion. 

Se^. 52. It feems agreed, that notwithftanding the king 
(/y) cannot be nonfuit in any information or aftion wherein 
he himfelf is the foie plaintiff, yet any (<?) informer quitam^ 139. 
or (^) plaintiff in a popular aftion,.may be nonfuit, and here- F' Nonf. 13, 
bv wholly (e) determine the I’uit as well in refpeft of the 5* ^1* 

B. Nonf. 68. Prerog. xi6, (^/) B. Nnnf. 35, (e) 37. H. 6. 5. B. Nonf! 35. See 
Mouhon tam v. Bingham, 2. Term Rep 511. The ftatute of 14. Geo. 2. 

c. 17. for judgment as in the cafe of a noniuit does not extend to an information 
for the Kihg and party, Parker 
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{s)Uu 139* ^ Alfo it fccms agreed, that THi’^ATTaRNEY-CEKeR AL 
Barrow 72. ® mzj tntfiv z nolle prttfequi (whicb^ as (^) feme fay, has the 
(ircdke Lit. ^ nonfuit) to any information or aftion brought by 

\%a. ’ the king only. 

Vide I. Sid. 

420. Q^. Salkeld xt. 2. Lord Raymond 1039. 


As to THE EIGHTH POINT, vtz. Whctlicr the informer 
or defendant may appear by attorney. 


(ci B Att agreed, that after (c) plea pleaded on an 

5S. 54* 63/ indiftment, information, or aftion, for any crime whatfoever, 
* under the degree of {d) capital, the defendant might always, 
9. Edw. 4. 2. by the favour of the Court, be permitted to appear by attor-^ 

feems, that generally the Court might always 
(^) bVau.^’ di^enfe with tlie perfonal appearance of the defendant, even 
63/ ’ ’ bemre [e) plea pleaded, {/) except in fuch cafes wherein a 

(e) Dyer 34^. perfonal appearance is r^uired by fomc llatute, as it is in (jf ) 
S* . pramumrey &c. in which cafes it feems generally agreed, 
Vidc*ri?Edw! appearance by attorney cannot be admitted witliout 

* ’ fome fpecial writ or grant to that purpofe, whether the de- 

m . H.6. 21. fendant be a peer (h) or commoner. It is faid indeed, in 
(/)F. Att.48. Report Sy that Sir (i) Anthony Mtldmay was fuffered to 

55 * plead a pardon to a pramunire by attorney, and no mention 

39.Edw.V-V or grant. But I prefume that 

15! H. 7* 9. * there was a claufe to this effedt in his pardon. 

F. N. B. 66 . 

Vide B. Att. 69. Si, 82. 37* fL ^7- 3- H. 7. 6. C. Jac. 46a. 6 t 6 . 2%. Edw. 4. 
33, 34. (p') Sec caics letter d. (A) 15. H. 7. 9. 39. Edw. 3, 7. • (jj i. Roll 190. 

2. Bulftrode 290. 

Howaninfor- Se^. 54. By 18. Eliz. c. 5. f. I. it is cnafted, “ That 
mcrlhall fuc. every informer, upon any penal flatute fliall exhibit his 
“ fuit in proper perfoii, and purfue the fame only by him- 
felf, or by his attorney in court ( 16) ; and that lie fliall 
** not ufe any deputy or deputies at all.'* 


f iS)*Thcref<^rc an Infant cannot be a common informer, for he muft fue by guar- 
dian, Maggs v. FJlis £5. Geo. 2. and he cannot be an attorney, bccaufc he can> 
not be fworn, March 92. 

In what cafes SeJl. 55. By 29. EHz. c. 5. f 21. it is recited, That 
the informer divers of her majefty*s fubjefts, dwelling in the remote parts 
SVttorneV realm, had been rnaiiy times malicioufly troubled 

^ upon informations and fuits exhibited in the courts of the 

king’s bench, commoh pleas, and exchequer, upon penal fta- 
tutes, and had been drawn up upon procefs out of the coun- 
tries where they dwell, and driven to attend and put in bail, 
to their great trouble and undoing Foi* reformation 

thereof 
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thereof it is criaSed, ** That if any perfbn or perfons Ihall 
be fued or informed agaitift, upon any penal law, in any 
the faid courts, where fuch perfort or perfons are bailable 
by law, or where, by the leave or favour of the Court, 

“ fuch perfon or perfons may appear by attorney, in every 
** fuch cafe, the perfon or perfons fo to be iqppleaded or 
fuerd, Ihall and may, at the day and time contained ill 
the firft procefs ferved for his appearance, appear by at- 
“ torney of the fame court where the procefs is returnable, 

‘‘ to aiilwcr and defend the fame, and not be urged to per- 
fonal appearance, or to put in bail for theanfweririg fuch 
“ fuitSi” 

Se^, 56, By 3i. Elia, c, 10. f. 20. it is enaflled, “ That 
“ this Ihall extend only to the natural fubjefts born, or to Pocs hot tit * 
be born, within the dominions of the queen’s majefty, her tends to alien 
** heirs of fucceflbrs, and to perfons made free denizens, and Informers* 
to no others.” 

As to THE NINTH POINT, V2Z. Ill wliat cafcs there (hall 
be Gofts, on fuch an aftion or inforniationi 

I fhall endeavour to Ihew, 

1. Whether an informer ihall, in any cafe, have his 
cofis; 

2. In what cafes fhall have them. 

As to the firft of thefe particulars, viz^ Whether an in- 
former fhall in any cafe have his colts ; 

Seei. 57. I take it to be in a great meafiirc fettled, (a) Kcble 
that informer updii a popular ftatutc, fhall in no cafe ^gi. 
whatfoever have his cofts, unlcfs they be exprefsly given him x. R. Abr. 
by fuch ftatutc ; for it is certain that he cannot recover 57 ^ 
tlicm by the common law, for that dotli not {bj give cofts hutwychc 
in any cafe. 

Salkeld 206. 

Moor 65. g. Levinz 374. ( 3 ) 2. Inil. 288. Gilbert’s C. P. AgS* 

Neither can he recover them by' the ftatutc ofGlouceftcr (r), (c) 6 . Edw. z« 
which gives the demandant his cofts in all cafes wherein he 
fhall recover his damages ; for this Teems to fuppofe fome 
damages to have been done to the demandant in particular, 
which cannot be faid in any popular action ; and therefop^ 
fuch aAions have always been couftrued to be out of the 
benefit of this llatute. 
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tW i.Keble Ba* it fieems s^ad, (« j^that an aiStioii on a ftatute, by th« 
i^R Abr forty ^ieved, for a certain penalty given by fuch ftatute; 

S17. C74. within ftatute ofGlmceJur, becaufe inch penalty is in- 
»> .M7- tended him by way of r^mpence for his particular damage 

i^.iCar. 559* by the offence prohibited ; and if be could recover that 
i. Lutwyche only, and nofc more, by way of colts, it would be in nioft 
• cafes in vain for him to fue for it, fince the cofts of fait 
Carthe’w %%. would cxcccd it. 

Skin. 365. 

3^7. Holt 172. 12. Modern 4^. Comb. 224. 


i>) f. K. Abr« 
574 * 

t. Lntwyche 
20 . 

20 . Coke 16 . 
< 2 . Car. 560 . 


But it is faid, that no cofts ftiall be recovered in an aftion 
on a ftatute which gives no certain penalty to the party 
grieved, but only his damages in general, 5cc. if fuch a fta- 
tute be introduaive of a new law, and give a remedy in a 
(If) point not remediable at the common law. But tliere 
is not that inconvenience in this cafe as in the former ; be- 
caufe no certain fum being fpecified, the jury may give the 
plaintiff a full fatisfadUon by way of damages. 


Witham v. f But it hath been adjudged, that in an aftion brought 
Hill, 2. Wilf. againft a hundred on the ftatute i. Geo. i.c.5. f. 6. to recover 
damages for injuries committed by rioters, the plaintiff is en- 
titled to cofts. 


Jackfon v. f Alfo that a party grieved fuing the hundred on the fta- 
tute9. Geo. 1. c. 22* for fetting fire to the plaintiff’s houfc, 
entitled to cofts, although they togetlier with the damages 
K cxcccd the ftrin limited in the ftatute. 

t.Biack, Rep. t Alfo that on a fide compofition of a penal aftion by 
1257. ’ ^ leave of the Court, the plaintiff may be allowed a reafonable 

4. Burr. 1929. fum for his colb; and that on motion the defendant may pay 
>97 ' the penalty into court with cofts. 

liuliockon Cods 200. 

Huilock on t Alfo that if a plaintiff in an aftion on a popular ftatute 
Cu|U 2,03- obtain a verdift, and the judgment is arrefted for a defeft in 
rile pleadings, he lhall not have cofts. 


As to the fepond particular, v/z. In what cafes the defen- 
dant fliall have cofts. 

Seff. 58. It is ettafted by 18. Eli?,, c. 5. which is made 
perpetual by 27. Eli?, c. 10. “ That if any informer, ot 
♦‘"plaintiff, on a penal ftatute lhall vvillin^dy delay his fait, 
“ or lhall •'difeontinuoj or be nonfuit in the fame, or lhall 
“ have the trial or matter paffed againft him* therein, by 
“ verdift or judgment of law, that tlien, in every fuch cafe, 
♦V the fame informer or plaintiff fhall yield, fatisfy, and pay 
V unto the partv defendant his cofts, charges, and damages, 

42 IP 



ifch; *6. Of lNKmMAi:W<2plTAl^ 

« to be aCgned bv the Court in wiiich tbe fuae W 

“ attempted, &c” 

In the conftraAion hereof, 1 Ihall take notice of dw 
following particulars. 

Se^. 59. First, That it feems to be agreed, that no 
aftion on any ftatuteby the party { a ) grieved, is within the (4) 1. Salk, 
purview of this ftatute, the whole puifort whereof feeins i. Andr. it». 
clearly to relate only to common informers : Yet if fuch 
a^ion, by the party grieved, be “ for any offence or wrong f^Xconard 

fi^perfonal, immediately fuppofed to be done to the plain- 
“ tiff or plaintiffs or, whatfoever the nature of the a£lion (4) C. Eli*, 
may be, if the plaintiff (r) might have cofis, in cafe judg- * 77 - 
ment fhould ^ given for him, he lhall pay them on a *ton- 
fuit or verdi£i againft him, &c. by virtue of [d) 23. Hen, 8. Abr.*U4!*''^* 
c. 15. and {'#)4. Jac. i.c. 3. (f)i.Dan», 

225.. 

Lord Raymond 17. Savil 50. 1. Burr. 401. 1723. JBac. Abr. 522^ 

• SeSf . 6«. Secondly, That it hath been holden, that 
where judgment is given againft an informer becaufe the 
Court in which he (/) fues has no jurifdiftion of the caufe, rf \ 
or {g) becaufe the ftatnte on which he grounds his informa- 581. 
tion is difeontinued, yet he (hall pay cofts within the intent i.Sidcrfiniia* 
of the faid ftatute of i8. Eliz. c. 5. which (hall have a liberal Stra. 1 ip$. 
conftrudtion, and was intended to prevent all vexatious in- 
formations ; and furely fuch ill-grounded profccutions can- 364. ^ 

not but be thought fucli. (^)a. Kcb. 

jcfi.42, ^ 

Qu. Hurt. 35, 36. Vide Cowper 367. Btinbury yj, 

t Thirdly, That in an information, if the profeentor Rex •y. 
does not go on to trial, efpccially after notice and with- 
out its being countermanded, the defendant (hall have his * 3 ^^; 

cofts.* 

t Fourthly, That if to an information on 8. Geo. i. c. Law qui tam ' 
19. for killing game, the defendant plead a convidion be- Worrei 
fore a juftice for the fame fact, and has judgment for want * 77 * 

of a replication, he (hall have his cods. 

t Fifthly, That zqui tarn infoYmer is liable to cofts Wilkinfon 
on 18. Eliz. c. 5. as well as an informer fuing for the whole quitam«s/.Al.^ 
penalty upon a nonfuit on an action of debt on the 
a 2. Hen. 0. c. 13. f. 26. for non rehilcnce, though part of ^ * 
the jpenalty is limited to the king. 


Sixthly, 
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; jfcnics ia4*’ f SIXTHLY, That if the defendant obtain a vcrdidi in 

a qui tarn a£tion of debt on the 5. £liz. c. 4* for ex* 
ercifing a trade contrary to that flatute, he his entitled to 
cofts* 

Town of Do* t SEVENTieLY,That where a defendant obtains a verdift in 
ter -i/.Hodg- z quitam information he (hall have €ofts> although he hirti- 
fon, fgif removed the information from tlte feffions into the court 

of king’s bench. 


Eldcqui tarn + EiGHTHLY,Tliat if it appear upon the record that the 
Air. Stephens, plaintiff is a common informer, the Court will not, after a 
», Ld. Raynn. yerdifl: for the defendant, receive an affidavit that the fu it 
*343* really profecuted for the benefit of another perfon, in or- 

der tlierehy to exempt the nominal^laintifF from cofts under 
184, £liz. c 5. 

.tngiifti qui f Ninthly, That the Court will not flay proceedings in 

tam«. Cox, z qui tarn aftion until the cofls of a non pros in a former 
Cdwp. 32X. action by a different plaintiff againft the fame defendant be 
paid. 

f>97. f Tenthly, That the Court ^will ftiy thfcprocefedings in a 

a. \Vilf. aQion*when the plaintiff refides abroad, until he 

^cv iJstra!* fecurity to pay cofts, or, as it is faid in one cafe,where the 
i4oS. plaintiff is 7 i foreigner ^ though refident in England ; and that 

v. if a profecution upon a penal ftatute be brought in a feigned 
KohcrtSjBuII. name^ the Court will oblige the real profccutor to give I'ccu- 
?• * 97 * lity for coft ; but that they will not infill on fuch fecurity 
owp. 24. UQgjeiy account of the poverty of a plaintiff. 


Parker qiii 
pstn V. Mac> 
i^iaD,3KTcrm 


+ Eleventhly, That if^he Court fee rcafon to fufpeil 
thata yw/ tarn aftion is profecuted merely for the ifftic money, 
they will on motion permit it to be paid into court to abiac 
the eVettt of the fuit. 


As to THE TENTH POINT, VIZ. Whether thc defendant, 
in fuch an aftion or information, may wage his law^ or take 
advantage of a prote^ion. 


(yt) so. 11.7. 61. It is faid (a) to have been ruled, that thc de- 

t%. fendant ought not to be admitted to wage his law in any fuch 

Br. Ley g?p, aftion or information, becaul'e they are founded bn a fta- 
Co/ut. ag?. ^ find any authority to the contrary. But 

* perhaps it may be queftioned, how far the reafon given 
^ for the opinion aDovememioned may be conclulive, 

(if/ideax.H. aftion or information doth not feem fo (h) 

7. properly to be grounded on a flatute, as on thc contempt 

of it. 


But 
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But as to the quefiion, Wbeliier' the - deftndstttiCaB tike 
advantage, of a prsteilhn ? there feems to be near the fape 
number <Jf authorities on each («) fide. But there is no la the s^ 
great need nicely to examine tbele matters, fhice ^nerally firmatiVe, " 

It is cxprefsiy provided by penal fiatutes, that neither wager F-Proteft, jl* 
of law, nor prouWon, lhall be admitted in any fait brought Keiiwat i t' : ' 
upon them. 

tivcf 

F. Prote^^ion 61. 105. 21. Edw. 3. 13. Coke Lit. 131. ' Vidai. R. Abr^ 3%;^ 

As to THE ELEVENTH POINT, viz. In what man- 
ner the defendant is to plead to fuch an information or 
aftion. 

Seff. 62. I (hall, take it for granted) that he muft an- porayw 
fw-er to the whole {^) time laid in fuch information or informL 
aftion ; and that if he have any (r) fpecial matter for his tioncannoebe 
cxcufe or juftification, he muft fet it forth (19) with all qualhcdoa 
convenient certainty ; and that if he plead general iff ue ^transcoeu 

to the whole, he muft depend upon it, and not (d) together except forfe 
with it plead alfo a fpecial plea either to the whole or part of feft of jurff* 
the charge. didtlon, Rex 

V. Williaiis, ' 

1. Burr. 3S5. and fee 4. Com. Dig. *' Information” (D 4.) {Jb) Bridg. X15. (r) Vide 
Bridg. 114, 115. (ii) i. Roll. 49, 50. 134. A defendant cannot plead double 

Strange 1044. Barn. K. B. 17 f for the ilatute of 4. Ana c. 16. which aliou^ 
double pleading due5 pot extend to penal a£tionsy Heyrick *1^. Foiler, 4.Terin Rep. 

t And it hath been adjudged, that although the ftatute 4- Term 
21. Jac. I. c. 4. f. 4. enables the defendant to plead tlie 
general iflue, and to give the fpecial matter in evidence, 
yet he cannot avail himfelf under fuch plea of any matter 
which goes to thejurifdiftion of the Court. 

But for thefe matters I fliall refer the Reader to the Books Vide 1. Comfi 
which treat of pleading in general : , 

And in this place ftiall only conftder, 

1. Where a prior fuit depending may be pleaded to fuch 
an information or aftion. 

2. Where a pardon, or releafe, or a recovery in a former 
fuit may be pleaded to fuch adlion or information. 

3. Wha^ is a good general iflue; and where it may be 
pleaded. 


As 




caimomArim opr tam. bl i* 

As W tre rrksT pwtictitar, v/js. Where a prior fuit de- 
pendii^ may be pka^ le fucb an information or a£tion ; 


(<a) C Elk. 63. It feems agreed, (aj that wherever any fuit on 

^11 ti a penal ftatute may be feid to be adually depen^ding, (S) it 
be pleaded in abatement of a fubfequent profeention, 
V)^oeg, *4©. cxprcfsJy averred to be for tlie fame offence. 

G;BSa. Neither (r) will it be any exception to fuch a plcay that 
the offence in the fubfequent profecution is laid on a day 
I - Roll, 49, 50; different from that in the former. 


Hobart Neither (J) doth a millake in fuch a plea of the very day 
eef- whereon the fuit pleaded as prior^was commenced, feem to 

be material; oir the illue ofm// tiel record^ if it appear in truth 
to have been commenced before the other, and for the fame 
matter. 


And if two informations be exhibited on the very fame 
(ipy Hobart ’ day, it ieems {e) that they may mutually abate one another, 
* 5 ^* becauie there is no prioi^ to attach the right of the fuit in 

‘ one informer more than in the other. 


. Elk. Alfoit ftems, that an (/> information or bill (g) the fame 
day that ^ey are filed, may be fo fiir faid to be depending, 
before any procefs foed upon them, that they may be plead- 
ed in abatement of any other fuit on the fame ftatute. And 
from the fame reafon it feems alfo, that a writ of debt may 
be fo pleaded after it is returned ; becaufe then it feems to 
be agreed, that it may properly be faid to be depending ; 
and whether it may not alio be fo pleaded before it be re- 
turned, feems queftjonable 5. becaufe, according to fome (h) 
Roll. 376. opinions, a writ may be faid to be depending as fooii as pur- 
Cen.Salk.89. chafed (20). 

.BarreAey 5, , 

a.Sdwr.4. ii, 7. Coke 30. 1, Bac. Abr. 41. (zo) The day of fuing forth the 

writ is the commencement of the fuit, 3. Burrow 14*3. 


10. Ed. 

Rtra. 13^ 701. 
BiaUN.P. 

/l)C.Eli2. 

677. 

C. Jac. II. 
Coke 48. 


As to THE SECOKD particular, viz* Where a pardon, or 
releafc, or a recovery in a former fuit, may be pleaded to 
fuch an information or aftion. 


SeSf, 64. It feems agreed, that notwithftanding the king 
have fUch aiv intcreft in every penal ftatute, that he may 
(4 ti. C0.65, 0 ) proceed in a fuit brought upon it by a common infor- 
3^. mer, after the death, rcleafe, or nonfuit of fuch informer, 

5. Coke 48. 

loo. 3. Inft. 194. a. Eiilft. 261, 262. C. Eliz, 583. Moor 541. Con. C. 
£||u* 138^ 37 * H. 6. 5 20. B. Attaint 130. Vide 2. Roll. 33. Hutton S2. 

hanging 
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hanging the profceution; and iiwf idlotptdly^evei^*^^ 

Inch fuitj by firft {d) fuing for the whole penahy himfelf ! 

or may totally bar it by a pardon Or rcleafe {b} precedent to 

its commencement ; yet if it be aftsally commen^ before c^ke 6j, 

any fuit by the king, the informer hath fuch an intereft in 66. 

the part of the penalty affigned him fay the fiatato, that the (.i) F* , 

king can no (<■) way difcharge, or fnfpend the fuit, »a to (d) 

fuch part. B. A^.,Pop. ^ 

3» 4* ^ 

I. H. 7- 3f 37. H. 6. 4. 3. Inll, 194. 5* Edw* 4- 3* (O C. £liz. 13^ 
I. Leonard 119. i. H. 7, 3. 37.* H. 6, 4% Hutton 82* B* A^« Pophnin jj 4** • 
3.1nft.i94. (t/) Savil 23. 


Alfo it fcems that the king can In [e) no cafe bar the fuit (<") Noy 100. 
of a party grieved, nor proceed iu it after the death of the 5 ** 
plaintiff, &c. 


Alfo it feems agreed, (/) that a conviftion or acquittal F- I>cc. 
bona fide in any aftion or infonnation on a penal ftatute, BrAa/poiii 
whether by the party grieved, or a common informer, or a ham 4. '7. " 
reieafe bona fide from the party grieved, or common infer- C. Jac.486, 
incr, after fuch a conviftion, hath always been a good +**» 48a. ' 
b^r of any fuhfequent profecution for the fame offence. | 

66. V 

9. Edw. 4. 4. (^) 2. Roll. 33. B. Aa. Pppharn 7, 5. Ed. 4. *, 3^ 


But for the better fettling of thefe matters, the ftatute of No recovery 
4. Hen. 7. c. 20. was ma^e, by which is recited, “ That it on an infer- 
had been ufual fer offenders againft penal ftatutes to caufc 
popular a 61 ions to be commenced againft them by covin coHufion. ^ 
of the plaintiffs, or elfc when fuch actions had been com- 
txienccd againft them, to delay the fame either by hoii-ap- 
pearanje, or by traverfe and hanging the fame, to caufe 
the like aeSlion popular to be brought againft them by covin 
for the fame caufe and offence, and therein by covin of the 
plaintiff to be condemned, either by confeffion, feigned trial, 
or reieafe, which condemnation or relcafe, fo had by col- 
lufion and covin, did ufe to bar the plaintiff in the .a6kioii 
fued in good faith ; and thereupon it is enafted, ‘‘ That if 
any perfon fue with good faith any adion popular in 
bar of the faid aftion ; or elfe, that he before that 
“ time barred the plaintiff in any fuch adlion popular, that 
“ then fuch plaintiff, with good faith, may aver, that fuch 
recovery or bar were by covin j and if fuch collufion or 
covin fo averred, be lawfully found, fuch plaintiff fhall 
recover, &c. and the defendant condemned of covin or 
collufion, asaforefaid, fhall hayetwt) years imprifonment, 

&c. and that no reieafe of any common perfon to any fuch 
party, whether before or after any a£lion popular, or 
indi&ment of the fame, had, or commenced, or made, hang- 
ing the faid a£tion, fhall be any wife available or cffeftual to ' 

let 
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f* Ictor furccafc the faid action, indiftment, procefs, or 
execution.” Provided always, ** That no pjaintiff or 
plaintiffs be received to aver any covin in any a£lion po* 
pular, where tlie point of the fame a£lion, or clfe the 
** covin or collufion, have been once tried, or lawfully 
found with the plaintifFor plaintiffs, oragainft them, by 
trial of twelve men, and not otherwile.” 

(48)PIowd, 65. It is Ca) faid, that if a recovery in a former 

49, fOp fuit be pleaded in bar of aiw popular action, the plaintiff 
may, by reafon of the exprels words of the ftatute, aver, that 
fuch recovery was by covin, without Ihewing wherein the 
covin conMcd (21). But otberwife fuch a general pleading 
9vpuld be vicious. 



{it) But the plea muft ftatc that the plaintiff in the other action had priority of 
fait, or, on demurrer, it will be bad. Jackfon v. Gifling, Trin. 15. Geo, 2. S’tru. 
1169, Levinz 141. Burrow 1433. Black. 437. — The record of the former re- 
■ eovery cannot be given in evidence, upon ni/ debrt ; it muft be fpecially pleaded } and 
then the piaintiffmay reply ml tiel record, or that it was a recovery by fraud to defeat 
» real profccutor j which the plaintiff could not be prepared to /hew upon the genera/ 
^uc. Breden (^ui tarn v. Harman, Strange 701. 


As to THE THIRD particular, v}%. What is a good 
general iflue, and where it may be pleaded. 

I (hall obferve the following particulars. 

. - Se^, 66. FiRST, That if the defendant plead ml d. let ^ 

iiiri^iur»a5. action or information qui tarn y it is fafeft to fay 

>M)'^dcCoke that he owes (^) nothing to the informer, nor to the 
Ent. 165. 167. king ; becaiife if he only plead, that he owes nothing to the 
fir) Hob. 327, informer, it may be objefted, (r) that the whole declaration 
Invent j’z. anfwercd, which makes a demand for the king as 

; * ’ " * well as the informer: Yet perhaps it may be a good an- 

^Car'iVii objedlion, that in the plea that he owes 

nothing to the informer, it is nccelTarily implied that he 
owes nothing to the king, and therefore needs not be ex- 
prelTsd. 


H. 6. Sc^. 67. Secondly, That if there be more than one 
F^ Dcci tant ought (e) not to plead joiiitly, that they arc 

^ ' * not guilty, but feverally, that neitlier they, nor any of them, 

t.R.Abr. 707 . are guilty, &c. 

Iull.N.P.197. 

Sc^. 68. Thirdly, That wherever the breach of the 
" ftatute, whereon fuch fuit is grojanded, is alledged only 
from a matter in paisy and not from matter of rccor4, the 
defendant may plead, that hp owes nothings or that he is mi 

guilty^ 
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guilty^ &c. (a) but if it be alledged from a matter of record^ (a) ai, 7. 

fuch a plea is not good ; becaufe a^ipcord is not triable by* i4> 

the country, but only by itfclf. Bio.lS^ 

43. aii 4 

fee the cafe of Coppin qui taip v, Career, where not guilty*^ was pleaded to a4i aftioa 
of debt on a penal ftatute, and held not fuch a nullity as warrants judgment to l>e figor 
cd for wantW a plea 5 and the Court was inclined tp 1 :hiak that this is a good plca^ 
X* Term Rep, 462. Videix. Jac. 14.. par.4. V 


69. Fourthly, That if the defendant be within 
the benefit of any provifo of ^ penal ftatute, he hiiglit, ac- 
cording to feme, always give it in {b) evidence on the gene-* {b) i. R« 
ral iffuc, in a fuit on fuch ftatute : But if he have matter ^br. 683, 

in his difeharge depending on a fubfequent ftatute, it hath P * 

been holden (c) even fince the ftatute of 21. Jac. i, c. 4. (^)»‘R«-Ahr, 
that he irmft plead it fpecially, and cannot give it in evi- 
dencc. But this Teems contrary to the exprefs purview of 
the laid ftatute ; by which it is enafted, “ That if any fuit 
fhaJl be brought againft any perfonfor any offence againft 
** any penal law, cither by, or on the behalf of the king, or 
by any other, or on the behalf of the kingand any other, it 
‘‘ fliall be lawful for fuch defendant to plead the general 
“ iffue that he is ttof gt/ilty-i or that he owes nothings and 
“ to give fuch fpecial matter in evidence to tlie jury that 
fliall try the fame, which matter being pleaded, had been 
fulHcient in law to have difeharged the faid defendant 
againft the faid fuit, and the faid matter fliall be then as 
available, to all intents and purpofes, if it had been 
fufficicntly pleaded in bar/’ 

Sr/?. 70. Alfo it Is .enafted by the fame ftatute, par. 2. 

That if the defendant to any fuit, commenced by, or on 
the behalf of the king or any other, for any offence againft 
any penal ftatute, plead, that he oweth nothings or, that 
he is not guilty^ and the plaintiff or informer, upon evi- 
•Vdence to the jury, fliall not prove the offence laid in the 
faid fuit, and that the fame offence was committed in the 
f^me county in which it is laid, the defendant fliall be 
‘‘ found not guilty."' 

Sr/?. 71. It is provided by the laft paragraph of the 
faid ftatute, That no claufe thereof fliall extend to any 
fuit on any law againft popilh recufants, &c. dr againft 
** champerty, &c. or concerning defrauding the king of 
his cuftom, &c. or the tranfportlng of gold, or filver, 
or munition, &c. or wool, or leather, but that fiich of- 
“ fence may be laid in any county, at the pleafurc of the Vidcfiip.f.5o« 
V infoxTOcr.” 
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But qumrt^ if the Uft words of this provifo, viz* ** but 
that foch offence be laid in any county,*' do not 
reftrain the exception intended by it to that pirt of the 
llatute only which relates to. the laying the offence in the 
proper county? For if fo, the defendant in a fait on the 
laws meniipited in it, may give the fpecial matter in evidence 
on the general ilTue, as well as in a fuit on any other penal 
llatute. 

As ft THE TWELFTH POINT, viz. By whom the repli- 
cation is to be made in fuch an information or a&ion. 


(i) 6. Coke 

Sd*. ■■ 

Cre.Jac. 53S. 
C , EUz. * 58. 
a. HolL 33. 
B. Atuint 
127. ‘ 

Co. Ent. 565, 
S66, 367, 368. 

■Rd1ial4.io, 
(^) C, Jac. 
^02. 

(c) I, Andr. 

49* 

(tl) Co. Ent. 
150. 163. 165, 
t 66 , 167. 

: (t) Co. Ent. 
J71. 

(/JSup. f. 64. 
Cuke 4^* 


72. It feems agreed, (r) that regularly a replication 
to a fpecial plea to an information in the courts of tVeft* 
mmjler-hall, Ihall be made by the attorney-general only, 
wdio, in rerpeft of the king's intcreft in tlie fuit, is pre- 
fumed to be moft proper to be confulted concerning it ; 
and by the fame reafon it {b) feems, that fuch replication 
in a fuit before juftices of affize, Ihall be made by the 
clerk of the affizes only. Alfo it is faid, (r) that the re- 
plication to a general iffue in an information qui tarn in the 
courts of king's bench or exchequer, may be made in the 
name of the attorney-general only, by the ufage of thofe 
courts. Butin moft of the (d) precedents I can find of 
aflions qui the replication is made by the plaintiff 

only. Alfo 1 find a demurrer by the informer only to a 
plea in bar to an («) information qui tam^ without any men- 
tion of the attorney-general. And if the atT'orney- 
GENERAL, &c. Ihall abfolutcly refufe to make a replica- 
tion to any pica to an information, fnrely tlie informer 
may be (/) admitted to make it himfelf ; tor otherwife it 
would be in the power of the attorney-general, 
&c. by refufing to make a replication, wholly to defeat the 
fuit (22) 


If the plaintiff reply in the exchequer the defendant Ihr.ll rejoin in four days, 
or judgment nu dii 'U^idW be entered — ana if the plaintiff demur, t)\e defendant fiiall 
Join in fix days, or judgment ihall be entered as aforefaid. 4^ Com. Pig. Xnforma- 

** tW' (P) 6. 


(j)C.Car.336. 
Co. Ent. 160, 
! i6x. 164. 34.8. 

the inipar- 
Iancc& plead- 
ing in an in- 
formation, * ' 
vide j. Com. 


As to THE THIRTEENTH POINT, viz. In what manner 
the iffue is to be joined in fuch an information or action, and 
where it Ihall be tried. 

Seif, 73. It had been laid down {g) as a fettled rule, that 
where the king is to have no part of the thing demanded in 
an a&ion on a penal ftatute, but only a tine or amerce- 
ment, there is no ncceffity, either in the joining of the iffue 
or venire facias^ to ufe the words qui tarn pro domino rege^ bfc, 
but that it is fufficient Amply to name the party, as inaftions 

* at 
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at common law ; for the king fecnis |d| have litjclc^^m^ in- ^ 

tereft ill luch fuits than in aftidns at Jaw. Yet whdrcyerthc (<j}Kiftal4o5, 

^la'mtifF m*ay declare tern pro domino rtge quam pro fiipfoy it 

fecms (tf ), that it can bfe no faith to tife thofe words as vlrdl ^o* Ent. 34#. 

in the joining of thd ilTue, &c. as in the beginning of tbe 

fuit. And if the. king bfe to have part of the •penalty dc- Kcblc 7$«. 

manded, it hath been (^) adjudged to be a fatal fault, and Su^. f. 17.20- 

hot amendable after verdift, nOt td mention that the plairi- 

tiff fues tarn pro dorhino rege quam p 7 -o fdpfo in the joining * V 

of the iflue. Bxit qu^e ; wr there are many (^) precedents 17*20. 

where the iffucs in fuch afitions have hot mentioned the (i^j Vide the 

plaintiff as fuihg fot the king, but have limply named him ufual formbf 

oy his proper name, as in other adions ; and where he iS ' 

txprcfsly named in the declaration as fuing for the king aS 

well as for himfelf, why Ihould it be intended that hfc l*uc^ A^iorl^fui 

btherwife in the prbgrefs of the a£tidb (23). tarn (D). 

As to the place where fdch iflufes lhall be tried. 

Se^. 74; It isbnafted by 18. Fliz. c. 5. That no jury 
‘‘ fliall be compelled to appear in any of the queen’s Courts 
‘‘ at J'Vefiminfter^ for the trial of any iflue in any fuit (by a 

common {d) inforhier) upon any penal laW, for any olience See the 
committed above thirty miles from the city of fVeJlmin^ three laftfec 
jler^ except in Cafe where the AtTORNEY-OENERAL 
“ for the time being, for fon1e rcafonable caufe in that be- 

half to be Ihewed, Ihdll require the fame to be tried at feaions 
THE BAR, iri any of the courts of the queen’s niajefty, of rhischap^ 

“ her heirs or fucccflbrs, at fVcfl mhi/ler 2i{orQh\i \ which 
“ requell lhall be noted on the backfide of , the writ of 
di/hingas thereupon awarded, to the end the IhcfilF, or his 
bailiff’, may, and lhall fignify the fame to the jury that arc 
in fuch cafe impanelled.” 

d* And by 24. Geo. 2. c. 18. f. 3. “ Every venire faciat « ^ ^ 
for the trial of any iflue, in any afltion or information Andrfv^l 67V 
“ upon any penal ftatute in any of the courts of record * 
b at IVe lrninfier^ counties palatine of Lancajler^ Cheftery 
and Durham, and the principality of ff^ales, lhall be 
“ awarded of the body of the proper county where fuch iflue 
is triable.’^ 


As to THE FOURTEENTH PoiKT» vt%. Where a verdjft 
■tnay be found as to part againft the inforeder, and as to part /^s i.fe. Abw 
for him. 707, M- 

^ ^ Laiic 

Se^. 75. It fcextis (r) that regularly, if an offence againft ^ 

a ftatute be of fuch a nature that it may be committed by a ulii! Cow^ r 
fingle perfon, without the concurrence of aiiy other, and ,,3’ V ■ 
Voi.. IV. K ^ feverar*’ 
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fcvcral perfons be jointly charged in one inforniation for 
one aft done by them all againft fuclx ft'atute, one of them 
only may be found guiltjr> and the reft acquitted ; becaufe, 
though the words of die information feein to import a joint 
charge agaioft all the defendants^ yet, in judgment of law, 
each of them is charged feverally for his own offence, 
which cannot but be fevcral, whether the aft, in the doing 
whereof it conlifted, were done by one or more ; and ac- 
(<r) Sup- f. 67. cordingly the ilTue muft be, {a) that nftther they, nci any 
' of them, are guilty. And for tl'.e like reafons, if one be 
informed againft for having offended againft a ftatute for. 
more times, or in a higher degree tlian can be proved, as 
for not coming to church during the fpace of ten months, 
where he can be proved to have been abfenc but eight 
months, &c. or for {h) ingrofling a thoin'aiid quarters of 
60. wheat, where the evidence amounts but to feven hundred, 
he may be found guilty fo far as tlie evidence goes, and 
not guilty for the refidue j for fuch offences are not in the 
nature of entire contrafts, which regularly muft he fully 
proved in the fame manner as they are alledged, but are in 
the nature of truipaffes, which it is lufficient to prove for 
any part. But if the offence againft a ftatute confift in 
making a contraft contrary to the purview of it, as in 
(r)L^Tici9. ^he cafe of ufury, it is {c) faid, that if it be aliedged as 
59, 60. • having been made by two, it muft be fo proved likewife, 
becaui'e it is a rule of Jaw, that if contrafts be not proved 
as they are laid, they fliall not be taken to be the fame ( 24)*. 

(44) Where an offence, rtiacTe penal by ftatute, is, in its n itiirc one fingle 

penalt)^ only can be recovered, though fcvcral join in it. But if the- 

oiOfence be in its nature fcvcral, each offender is fcparuicly liable to tho penalty, 
iex t;. Clark, Cowper 610. 

As to THE FIFTEENTH POINT, What judgment Olli 
fuch an information or aftion is good. 

_ Bcdi. 76. It hath been adjudged, that where a ftatute, as' 

that of recufaticy, for ijiftance, ordains that the offender 
Cro.Car.^04. forfeit fuch a fum, and that the fum fo forfeited Ihalf 
po/Bnt.362. be divided into three parts, whereof one-third fhall go to 
^alkdd 3S3. thc kiiig, and one to the informer, and the other to* the: 
{<^> i.Andr. pQQj.^ &c. and that if the offender do not pay, &c. within 
V^idc*Style ^ time, he fliall be committed, &c. the judgment 

3i'9» 33®* information ' tarn on fuch ftatute may be general, 

fe) 2. R. that the {d) king and the informer (hall recover the whole {e) 
Ki without making any mention how it fliall be diftri- 

8sa '' buted, or that the party .(hall be coirtmitted ( f) for non-r 
{/Ju Andr. payment, &c. 

» 39, 140. 
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But on fuch an i nformation, if the Ju%m^ tlie re- 

fcovery of the forfeiture be gi^^qri tor the informer^ - * ^ . 

without any mention of the king, k itatli bceri holdcn ^ ^ ^ 

that it is totally erroneoils. 

Yet it hath been adjudged, that if on an infdritiation . 
wherein, as it is laid, the informer hath no right to 
any part, but the king ought to have the whole, judgnjeiit 
be given that the defendant fliall forfeit the funi mentioned 
by the ftatntc, and that the king (hall have one moiety, and 
the informer the other, fuch judgment is erroiieous (^) (^) », And, : 
only as to the latter part, wherein it awards to whom ** 3 , 129,13^ 
the penalty {hall go ; but fliall ftand for the claufe concern- 
ing the forfeiture, which fuflkiein*y entitles the king to the > 

whole. 

And it hath been adjudged, (c) that if there be no claufc W Rcy v. 
at all concerning the fortciture in ci convirlion on a penal Hawkins, M* 
ftatute, but only a judgment quod convUius efl^ it is fufficieht, 
for the forfeiture is implied. 

t Alfo that wherever the aft expfefles the amount of the 
penalty, or leaves it to the diferetion of the xpagillratc, there 
iinift be a judgment of forfeiture as well as a conviftion (d), s’tra. 898; 
t But where theadt, as the 9. Ann. c. 14. fays,‘‘ That the of- z. Burr. 1x63^ 

fender lhall forfeit live times the value, Seef’ ail the judg- 
ment the Court Can give is quod comjlflus eft^ and a new (^) Stra.xo48i 
aftion muft be brought upon that judgment for the forfei- 
ture (e), 

+ Alfo tha'tone who is cohvifted on a penal ftatute cannot be (/) i^Ttrni 
apprehended on a Sunday for non-payment of the forfeit ure(y). 

t Alfo that judgment on a qui tarn aftion may be entered u/ tdfd 
. cither jointly or feverally ; for the whole penalty or for the Hawkins, 
diftinft moiety ; but that the more regular way is to enter it i.Black.Rcp; 
jointly for the v/holc. 375 * 

t It hath alfo been adjudged, that a judgment in ai popular Frederick d/m 
aftion may be affirmed aS to one part, and reverfed as to the Lookup, ■ 
other; as where damages and cofl;s\vere given onf 9. Ann. 
t, 14. it Was reverfed as to the damages and colls, and affirm- 
ed as to the debt. 

t Alfo It hath been adjudged, thait if the jury find a verd:ift rioliowiw qui 
for the plaintiffs generally in a penal aftiion, and the plain- v. Bcaw 

tiff apply it to one count, he cannot afterwards apply it 3 * 

to another, though the former is bad in law, and though 
the evidence would have warranted the verdift: on any other 
count. 

K a A# 
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As to THE sixTEiNTri POINT, Whether the penalty 
of a penal ilatute may be compounded or graiitrd over. 

Se£I. 77. It is enafted by 18. Ellz. c. 5. That no in- 
EtiSi^*i67?* ** former, or plaintiff, (hall or may compound or agree with 
u war. 79/ ** any perfon or perlbns, that fhall offend, or that fhall bo 
130. • furmiled to offend againft any pcnalftatute, for an offence 

4. Burr. 1929. « committed or pretended to be committed, but after an- 
An in4li^.t. ci niade in court unto the information or fuit in that 
pillar ** behalf exhibited or profccuted ; nor after anfvver, but by 

canaot be ** the order or confent of the Court in which the fame in- 

compounded. formation or fuit fhall be depending; on pain that who- 
afterconvic- a foever fliaJI offend, in making of compofition, or other 
** mifdemeanour, contrary to the true intent and meaning 
Levy, Black. ** of this ftatme, or fhall by colour or pretence of procefs, 
44j. “ or without procefs, upon colour or pretence of any mat- 

“ ter of offence againft any penal law, make any compofi- 
“ tion, or take any irioncv, reward, or promife of reward, 
** for himfclf or to the ufc of any other, without order 
** or confent of Ibme of her majefty’s courts at fP'eft- 
** mlnfitr^ and lhall be thereof convieft, fhall Hand on the 
pillory, he. and for ever be dilablcd to purfue or be 
plaintiff or informer In any fuit or information upon 
any llatutc popular or penal ; and fliall alio forfeit ten 
pound:, &c.” 

P * 9 <t 7 . 78. It frems (a) clear, botli from the preamble 
106 whole tenor of the ft atutc, vh.it it tvUMids only to 

Scethe^tUrec f^hs by iu;.n? 7 ic» informers^ and nut to tholl by a piirty 
lall ffftions of grieved. 
the ftatutc, 

and the aad, 47th, and 49th ffftions of this chapter. 

Wilkinfonrw + It is alfo decided that tills fwitutc extends to qul iam in- 
tetm V. ^Uot, formers as well as to thole who fue for the whole penalty. 

Cow p. 366. * ^ 

(i)IIutton 35. 79. But it hath been [h) liclden, tliat it extends as 

well to fubfcqiient penal flatutcs, as u> thole which were in 
being when it was made. 

• j I Kfb 106 extends fr) to tin compounding of fuits com- 

jVsUcrfinjii. nienccd in courts which La\c no jurifdiciion, as much as if 
they had a juiirdiflion. 

Sci^. 80. It is enacted and declared by 2T. Jag. i. c. 3. 
(which as to tbele matters appears both by the preamble 
(,/) 7. Co. 36, and body of the flatiitc, and many former (d) rcfulutions, to 
sr* "be made in affirmance of the common lawV* “ That all com- 

iat3 “ millions, grants, licences, charters, and letters patents, 
3. Inft. 186,187. 2, K. Abr. 1S7. feems con. 


made 
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made or to be made to aiiy perfM or perroos> bodica 
“ politick or corporate whatloeveri; df powet*, liberty, or 
faculty > *to difpcnfe with any others, or to give licence 
or toleration, to do, ufe, or cxcrcife any thing againft the 
** tenor or piit^ort of any law or ftatute, or to give or make 
“ any warrantlor any fuch difpenfation, licence, efr toleration 
“ to be had or made, or to agree, or conVpound with any 
“ others for any penalty or forteitures limited by any ila^ 
tute, or of any grant or promife of the benefit, profit, 
or commodity of any forfeiture, penalty, or fum of mo^ 

“ ney, that is or fliall be due by any ftatute, before judg- 
ment thereupon had ; anfd all proclamations, &€• any 
“ way tending to the furthering of the fame, are altogetlicf 
contrary to the laws of this realm, and (hall be. utterly 
“ void, &c.’* — And it is farther eiiaiSled, “ 7'hat all fuch 
‘‘ commillions, &c. fhall be examined, heard, tried, and 
‘‘ determined by and according to the common Jaws of 
“ this realm, and nototherwife.’' 

» 

Se/l. 8i. But it is provided, “ That this aft fliall not 
“ extend to any warrant or privy feal, made or direfted by 
“ the king to the juftices of either bench, or the exchequer, 

“ or of aUizc, or of oytT and terminer and gaol- deli very, 

‘‘ or peace, or other julliccs for the time being, having 
power to hear and determine offences done againft any 
“ penal ftatute, to compound for the forfeitures of any 
penal ftatutes, depending in fuit and queftion before them, 
or any of them rcfpcftively, after plea pleaded by the dc- 
“ fendant.” 

Sc^f, 82. It is faid by Sir (ii) that fuch 

juftices, by fuch warrant, &c. can make fuch'compofition 
for the ufc of the king only. However it feems, that by 
the eighteenth of EU%abethy they may give leave to an in- ( 3 ) Vide fupva 
former to (3) compound with a defendant after plea pleaded, 

t 83. It is a rule of the court of king’s bench that 4. Burr. 1^19, 
where leave is given to compound, the king’s half of the 
compofition fliall be paid into the hands of the matter of the 
crown office for the king’s ufc. 


t Seein 84. It hath bccii decided, that the giving.lcavc to 1. Stra. 
compound is merely diferetionary ; and leave has been given *• Wilf. 79=. 
to a defendant to compound after a verdift for the plaintiff, han - 

Walker, 5 * Term kcp/^8 .. 


f Se^f, 85. It hath alfo been decided, that if a defendant 5.Term;fe|t* 
obtain a rule to ftay proceedings, npqn p^ment of a fum ^57* 
agieed upon between him and the plaintiff, the Court will 
enforce the payment of that fum by attachment. 

K s' Sea, 
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SeO. 8i6^Aifo it is provided, That the faid afl; jliali 
** npt exlend to any grants, letters patente, or cotnnoiffioh. 
** binttoleirc grantedy of, for, or concerning the Ucenling 
‘f of the keeping of any tavern or taverns, or felling, ut- 
** tering, ds retailing of wines to be drunk, or fpeht in the 
M thannont^houfeor houfes, or other place, in the tenure 
*« Or occupation of th0 iparty or parties, or felling or uttcr- 
“ ing thefaine: or for of concerning the making of any 
V compolitions for focb licences, fo as the benefit of fuch 
f» compolitions be rcfefved and applied to and for the ufe of 
“ his hiajefly, his heirs or fuccellors, and not to the private 
{* off of any otlier perfon or perfons.” 


CHAP. 



chapter the TWENTY-SEVENTHi 
OP R OC E S S, 


A nd now I am come to fuch procefs as is to be awanji 
ed upon an Appeal, an Ikoictmemt, or an In* 

FORMATION. 

For the bcttcr?|fterftan the nature whereof (having 
premifecl that it feems plain, trom the nature of the thin|;, Lamb k 
that there can be (a) no need of it where the defendant is 4.C. k * 
prefent in court, but only where he is abfcnt), i fhall con- Dalton 
fider it, 159* 

I. In general ; without any particular regard to proccfs of 
outlawry. 

2. In particular ; with regard to fuch procefs only. 

And I (hall examine the nature of fuch procefs in general, ' 

without any particular regard to procefs of outlawry, under 
the following particulars ; 

I. Where it is well awarded into a county different 
from that wherein the Court fits from which it is a-^ 
warded. 

2. What kind of procefs (liall ilTue on an iodidlincnt, 
appeal, and information. 

3. In what manner it is to be executed. 

4. What is required by ftatute, in relation to procels OEI^ 
iiitormations. 

5. What is the proper procefs on a default, 

6. What after a removal by certiorari 

p Where it (hall bo faid to be difeontinued, or mifeon* 
tinued, or put without day. 

8. How far an error in proccfs is fatale 
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to THE FIRST roiKT, viz. Where fucli proceft s; 
ireil awarded into a county different from that wherein the 
court fits front yfhich it is awarded* 


Sc£f. 1* It feems (a) to be a good general rule» that no 
P- Barr. 279* procefs without writ can be well awarded on any indift- 
ment oir appeal, Stc. from any court out of the county 


wherein it fits. 


(^)8. P.C. puj it feemS agreed, (i) that fuch procefs by writ may, 
146. '* • by the common law, be well awarded into any county of 
a!!*HSr?9l, England^ either by the court of king’s bench or by juftices 
,09, ’ of ejre^ upon an indiftment, &.c. bcforO(||te|n. 

Vide fup, c. 

^4. f. ai. . Alfo it is clear, tb.at juftices of oyer and terminer have the 
^ fame power, in itlation to pcrfoiis iiidifted or appealed be- 

fore tlTcm of felony by foice of 5. Edw. 3. c. ii* whereby 
n is recited, “ That in times paft, fome perfons appealed 
or inclined of divers felonies in one county, or outlawed in 
the fame county, had been dwelling, or received in ano- 
ther county, whereby fuch felonious pci foils indifted and 
outlawed had been encouraged in their niifchicf, bccaufe 
they might not be attached in another county;” and there- 
upon it is enafted, “ That julticcs afligned to licai and de- 
“ tenuine fuch felonies, fhall direft their writs to all the 
counties of lin Uind^ where need fhall be to take fuch pet- 
fons iiidided.” 


2. It is obfcrvablc, that the mifehief complained 
of in the preamble of this ilatute relates as well to pci fons 
appealed, as to thofc who are indiflcd ; and therefore it 
feems leafonable to conftrue them alfo to be within the 
meaning of the purview, though they be not within the let- 
ter of it, which extends only to perfons indifted. 


(#) Crorap. 
V49- 

Lamb. b. 4. 
1 . 8 . 

(/) Vide fup. 
33 * 


5 ^^. 3, It feems queftionable, (c) Whether julliccs of 
peace, being aftlgncd (//) by lliMr comiqiflion to hear and 
determine felonies, arc as well within the meaning as th? 
letter of this ftatutc ? For as on the one lidc it may be 
urged, that this being a lemedial law, ought to receive 
as favourable and large an interpretation as the words 
will admit, fo on the other fide it may be faid, that the 
preamble of the ftatute making mention as well of perfons 
appealed, as of thofe who are indided, cannot be thought to 
liavc any manner of regard to juftices of the peace, before 
wliom no apoeal lies ; and nothing can be more reafonablc 
tliati to oonftrue or«e part of a ftatvite hy another. 



SeS. 4. But bj[ la. Hen; 8. 
f* peace of the Ihire* itc. whei^ 

« fliall bc,*&c. ihall make propels into :eTery lhite wra 
> f‘ in this realin, againli any pcrfons f^ho pi^ht to Mnen4, 

« fuch bridge, being prcfphted l>ciforo them to be dep^- 
« ed, ■&€.” 

AJlq they havp the like pqwer by other in Daltjsa 

many other cafes ; for which, not being fo proper for thU 4 * Bftira 4 f> . 
treatifc, I lhall refer the reader to the Authors which Crow; *51, 
more particularly treat of the Office qf a Justice oF r^tV y . 
Peace (aj. -6.8. " ’ ' ■ 

(a) ^ the 

commiflion of the peace jpftices in fjpjliops have power to ipakeand continue /ferijA' ttpoiy; 
indidments found before them, until the perfoiia indiAed'are taken, furrendered, of 
outlawed, 4. Burn. 48. « 

As to TfiE SECOND POINT, VIZ. What kind of proeelf - 
piall ifliie on an Appeal, Indidnient, and Inforination. 

I ihall endeavour Ihcwj 

I. Where fuch ppocefs ought to have the plaufe of ttfji 
tmittai. 

3. In whole name, and under \yhat te^e if is to bq 
made. 

3. What is the proper procefs on indiftments for crimes 
of an inferior nature. 

4. What is the proper procefs on informations. 

5. What is the proper procefs on appeals, and on indiftr 
ments of treafon, felony, and mayhem, 

6. How many days there ought to be between the uJltvcA: 
return of fuch procefs. 

As to the firft particular, viz. Where fi|ch procefs Ought 

fo haye the claufe of non omittas. 

» ' .< * . 

Stii, 5.^ It is laid ( 3 ) down in fome books as a general 
rule,' that in every fuit, to which the king is a par^, the Lmb. b.‘ 4. 
procefs ought to haye the claufe non omittas prott^ aUmam^- <• . > 

lihettatm, i^c. ®®***if**^- 

' i .41. Affizy if. 

Procefc 104. F.Prerfg. *1. i, ^ale 577. »• HjJe »«». Vide f. fj. 

&t 9 . 



^ S£^, 64 Bttt I do not fin 4 this rule obfcrvcd as to all 
kinds 0 f ftiits' by the _kiii]^ m the belt precedents. For 
though the iaid aaufe is inentioned in every award of pro- 
hn indifiments ^except only (/j) one) and even 
vj^t.i^sa. to bo (r) informations yi#i iamj in Cdie*s Entries^ yet it 
* it omitted oin all 'awards of procefs I can find on in- 
(^) !hid. 358 . forriiations of (V/) intrufion on die king’s lands, or of (e) 
- trotter aqd converjlon of bis goods ; and yet thefc arc at 

|J^r 4 d. 37 i. not more properly^ the fuits of the king, 

I 79 . than the ifbrmer. 

;;;.'3Sr*:;3SV* ■ ^ ' . ■ . ^ 

17* (0 Cckc*s Ent. 390. 

As totbefecond particular, vi%. In whofc name, and un- 
der what tefte fuch proccls is to be made. 


/Atnae 
4. Inu. ios* 


Se£f* 7. It is exprefsly (f) cnafted by 27. Hen 8. c. 24. 
{. 3, “ That all manner ofprocels upon indi«6fment of trea- 
‘‘ Ion, felony, or trefoafs, to be made in every county pala- 
tine, and other liberty, (hall be made only in the name of 
the king ; and that every fuch perfon having fuch county 
palatine, or any other fuch liberty; to make procefs, &c. 
lhall make the ufu in the name of the perfon that hath 
fuch county-palatine, &c.” 


Se<^. 8. And as to procefs on indiftments in any other 
i(^)ViJc Lam. courts, there can be no (f ) doubt but that it ought alfo to 
4.C. 8. be in the name of the king. And if it ilTue from the court 
wton c. 13^. qi' Icing’s bench, it (/^) feems clear, that it ought to be un- 
C. Can39?l chief juftice, or of the fenior judge of 

-s Haic 199. the court, if there be no chief juftice : And if it iliue from 
Lamb. b. any other court, there feems to be the fame rcafon that it 
4. c. $. ought to be under the tefir of the firft in the coinmiflion ; 
jte i.ut. e. and that fuch a (rjie will be fufficient. It is holden indeed 
.(*) Cromp. by (^) Lamhanl^ that every procefs on an indictment be- 
532; fore juftices of peace, ought to be under the of fomc 

;0 See the tvvojuftices : But there arc precedents to the contrary in 

; «and even in (/) Lamhard. Neither do the 
lad'ot‘ bis * C^O authorities cited hy Lamhard feem to come up fully to 
Hircn^rcha. \iis point ; for they feem tq amdunt to no more than this, 
(k /2 IL that one juftice of the peace cannot award procefs on an in- 
v*d* H but that two of theriT at the Icaft muft do. it, and 

* ^bat fitting the court in the felTions : And indeed itfeems 
C^am'p. isi. plainly to appear, from the commifSon itfelf, thatoiie 
j^nj Vi.'Sc fup. juftice has no anthority either to take an indiSment, or to. 
25. proceed /upon it: But I do not fee the confequence, that 
hecanfe. an indiftinent cannot be taken, or proceeded upon>^ 
bv Icfs than two, therefore the process cannot be tejicdhj* 
Icfs than two. 

' ‘ '■ As 



phi. 27* 


Or- P.R^Op.i.4;s.- 


As to the third particular, v/k. Whft- ^.^iip^ 
pn indichnent for crimes of an i^tun^ 


Seff. 9. It feeras clear, both from the (e) 
fpeah of this matter, and the conftant Courfe of pt^- 
dents, that 9. venire jams (which is but in nature of 
mons to caufe the party to appear) is a proper proceft td ^ 
firft awarded on an (<■) indidtment for any crime, wliether 
againft the common Jaw or fiatute, under the degree pf 
treafon, felony, or (d) mayhem, except in fuch cates wh^lh 
other (f) procefs is diredted by fome ftatute. Allp fuch a 
venire feems to be the firft proper procefs on an infer* 
mation in the crown office, for a debt clainied by the kfng, 
as haying been forfeited by a /f/eifiif ye. 


fijf Co. Bat.' 


Sfff. Ip. If it appear by the (j-) return to fuch tiiwi/Vr, 
that the party has lands in the county whereby he may be 150- 
diflrained, the (A) d'tjhcjs infinite fhall Se awarded from time 
to time, until he do appear, and by force hereof he lhall (i) DJ^*ion c t ^ 
forfeit on every default fo much as the ftierifF fliall return ShV^ ^ 
upon him in iffues. But if a nihil be returned on fuch ^ 34.. 7g. 

nircy a {k) capias^ alias and pluries^ fhali iiTue, &c. 

Finch 352, 353. Dalr. Sh. c. 34. 78. Da!t. c. 132. (/) ^Sj|H[roaiiv. Abr. 

f. 5. 2. Inft. 453, 4154. (a ) Lamb. b. 4. c. $• Crom. 150^ Trcfpafe 

Dale. c. 132. p. H. 6. 4. Finch 352. ■ 

Sefi, ir. It is faid in Fhzheyberi* s (/) JbridgementA^^*^'^^^ 

That in oyer and terminer^ if the party at the firft day make ***• 
default, a man may have a venire facias^ or a pone per vddios^ 

&c. at his eleftion i” the meaning whereof perhaps may be 
this, that if the defendant, being Aicnmoned on the venire^ 
do not appear, the profecutor may either take out afecond 
venire^ or a (m) pone per vadios^ &c. But I cannot fn) find (?*) 
any exprefs authority, or precedent, to jnftify the making 
either a pone per vadios^ &c. or a capias^ the firft procefs on f, 9, to. 
any indiftment under the degree of mayhem, or felony, See- F, Pro* 213. 
except only where fuch procefs is exprefsly given by fome Tr«fparsV*32» 
ftatutc. *9. Ed. 4* 

As to the fourth particular, viz. What is Uic proper pro- 
cefs on informations, * * ; / 

Se^. 12. It feems, that a capias againlV a (0) commoner, (0) C6. . . 

and a (p) di/iringas Rgzin& a peer, are the firft proper jprei- 37 ** 1 ^ 7 * 3 ^; 
cefles on an information for an intrufion on the kmg’g 
lands, or for a (jJ troyer andconverfion of his goods : And Cof i|^k 

either an attachment {r) or fubpeena^ (x) afr the elcftion of thf 397, 

if) Go* Eist* 

390. (r) Co. Ent. 365, 366, 3677 3^8, (/) Co. Ent. 370, 37 1. 395 « i. Andcr. 4f. 

^ • ■ '* • ‘ infor-r. . 
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i^forajer, by the cojnmon- law proper proceflci oil all 


:;:p^4i^448» Fnd an (c) <rttafAmf«t, OTp«w per vgdies, &c. in other actions 
on ful^ RatiAes, in the fame manner as in actions npon the 
■■ • tafe, and in aftions of trefpafs at (d) common law. 

Se^. 13. And it is enaflcd by 21. Jac. i.c. 4.by whkh 
s^ popBlar fuits on penal ftatutes are reftraincd to their pro- 
£i^ pef counties, as is Ihcwn at large in the preceding It) chap- 


ter of Informations, that the like proccfs in every popular 
bilt plaint, information, orfuit to be commenced, 
** fiied, or profccuted, by force of, or according to the pm - 
780,^ port of the faid aft, be had and awarded, to all intents and 
u purpofes, as in an aftion of trefpafs vi etarmis^t the 
** common law.*^ And {f) confequently the procefs in atl 
f.'K.Sb|e 179; f^its muft now be by attachment^ or pone per vadios^ &c. 

and after hy di/irefs infinite^ where by the return the party 
appears to be fufficient, (j) otherwifeby capias. 

14. It is, as I take it, the ufual praftice of thb 
•OETICE, oh a criminal information, firft, to award a 
; and after the return thereof, if no appearance be en- 
in four days, and an affidavit be made of the ftrvice of 
fubpeena^ to make out a capias of courfe, where the dc- 
feridants are informed againft in their private capacity, and 
a (A) diftringas^ where they are fued as a corporation ag- 
gregate. 



{A>VtdcSatk. 

374- 


As to the fifth particular, viz. What is the proper pro- 
cefs on appeals, and on indiftmeats ^ treafon, fclpny, and 
mayhem. 


(iVs^-Moa. 

a. Hale 194.. 
Co. Em. 

f" Exigent 28 
finch 34 ^* 35* 


SeSf. 15. It feems certain, that a capias Is the firft pro- 
cefs in all indiftments of (/)' treafon or felony, and in (A) 
all appeals whether of mayhem or of felony ; from whence it 
feems reafonable to conclude, that it ought alfo to be the firft 
procefs in an indiflment of mayhem, as well as of felony or 
treafon. 


Kaftal 45. there h a precedent fecmingly contrary. 


As to the fixth particular, viz. How many days there muft 
be between the tc/te znd return of all fuch proccfs. 

Se^ 16. It feems agreed, that there ought to be at Icaft 
Jiftxen days betweAi the tefie and return of every procefe 

awarded 



Ch. rj. 
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awarded from the king’s bench into any foreign co^hty^^^ 
Put that this is not required in procefs awarded into tht fame 
county whetein the court fits. 

As to THE THIRD POINT, vi%. In what.manpcr fuch p ro- 
cefs is to be executed. 


Sell, 17. It is laid down as a Y^) genera! rule, that 
wherever the king is a party to the luit, as he certainly is 
to all informations and indidments, the procefs ought to be ^ Frxiwi|.fift 
executed by the flicrifF himfelf, and not by the bailiff of any i.'Kale $fr*^ 
franchife, (c) whether it have the claufc non omittas^ &c. or i 

not, and whether the defendant be within a franchifcj or 
the county at large ; for the king’s prerogative (haK be pre- B.Pro«r*iei. 
forred to any franchife : But it is faid, (3) that this is to be F. Ptcroga iV 
intended only where, in the grant of the franchife, no men- (^0 
tion is made of caufes to which the king is a party. F^Iich 

By 29. Car. 2. c. 7. f. 6. all procefs, &c. ferved on the Lords day, except in 
“ Jon^fdony^ and breach of the peace t' is void. ^ 

As to THE FOURTH POINT, vi%, Wdiat IS required by 
ftatute in relation to procefs on informations. 

Sc^, 18. It is enabled by 4. and 5. Will, and Mary, 
c. 18. “ That no procefs (hall iffue on any information to 
be exhibited by the mafter of the crown office, till the 
** profccutor has given fuch a (e) recognizance, as by the WSijp. c. *€. 

faid aYt i$ direffed.” Alfo it is ena£tcd by 18. Eliz. c. 5. * 

‘‘ That (f) no procefs (hall illiie oii any information on a ^Sup.c. *«, 

‘‘ penal Itatutc, till a fpecial note be made of the time when i* 4^* 4*> 4** 
fuch information exhibited, &c.”— But thefematters 44> 45*4.^»47* : 
having been al ready Jlbdlcd in the chapter of Informations 
in the places cited ilWhe margin, I mall refer the reader 
thither, for tlie fuller confidcration of them. 


As to THE FIFTH POINT, vjz. What is the proper pro- 
cefs upon a default. 

Se^. 19. It feems, that if a defendant appear to an (V) (^) Sum. aii. 
indiftment or appeal of felony, .and afterwards, before inae . 

joined, make an efcape, whether from his (i) bail, or from (i?) 16. Affix# 
an adlual (k) ptifon, the commpii capias^ aliasy and pluries^ ij. 

&c. fliall be awarded againft him, unlefs there had been an 5**' ; ■ 

exigent before, in which cafe a new (/) exigent fhail be iin- 
mediately awarded. And if the defendant, againft whom F. Exig.ip, f 
no exigent had been before awarded, make fuch default after Qu Crortip*; - 
iffue joined, and an inqueft awarded, to try it, it feems [m) 

(0 19. H. 8. 1. B, Procefs i. ftems contrarv. (m) S. P. C. 70. 2, Hiu *24* 
i. Waiver dfi Chous 39, Exig- 10. Procefs 1 13. 127. 


that 



m. 
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capias^ &c. (}iall be awarded agaiiift \\m ad audimdum 
.■ ■■■;&€. as L take it, the lame day on which the 

the inqueft; /britfeems 

€hofei («) agfecd, that the' inqueft fhail never be taken by default 
ti. I the cafe of felony »- as it may for an inferior crime, 

/ • But iH fiich cafc, if the exigent had before been awarded, it {b) 

« feems that a new exigent in the common form fhall be awarded ; 

Itum^ary^aiK thereby both the ifluc and ihqtieft arc without 

B. Waiter de day. And it is faid in fome {c) books, that fiich exigent 
Chs^ft 3f • fhall be ad audiendum judicium : But this feems queftionable ; 

F^S^eatio. fince it feems to be {d) agreed, that the defendant may fave 
himftlf from judgment by a render at any time before the 
* return of tlie exigent. 

ito. F. Corone 196, (it) F. Exig. lo. B. Waiver de Chofes 39. Co- 
19a, Suminary 2x1. 


*ii. SeSf. 7.6. It is faid (e) by .Sir Matthew tlale^ that the de- 
*V^® *^S* fendant in fuch cafe appearing on the fhall plead 

de nova^ becaufe the iflue and inqueft arc /me die by the award 
WS.P.C.yo. of the exigent ; byt this feems to be made a queer e by (f) 
(^)F.Exig.io. Staundforde\ and the {g) authorities whereon it feems to be 
Alfize 13. (Chiefly founded, are very obfeure, and as it feems may well 
(A)F.Cor.i73. be underftood in this (h) fenfe, that the Court may caufe 
V the fame inqueft to come to try the fame ifliie, which, ac- 

cording to (;) Brooks though it be without day hy the 
B^I?o«f8*iir waived by it, uiilefs the defendant fail to ren- 

l.Exigt'iiteyi derkiraf^If before the return of 


CHAP- 
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CHAPTER THE TWENTV-SEVENTH* 

CONTINUES. 


Of process 


6y 


CERTIORARI; 


“DEFORE I proceed to thE sixth pomfy viz. What 

is the proper procefs to be awarded after a ffemoval ■ 

by certiorari, it may not be improper to premife fomctoiiS., 
things coftcerning the nature of a certiorari. ». Com. 

l6« 

I. As to what dourts a writ of certiorari lies. 


2. Where the court of king’s bench ufes a diferetionafy 
power in granting, denying, and filing a certiorari. 

3. What reftraints are put upon a certiorari by ftatute. 

4. How the fiat for a certiorari is to be fignedv 

5. To whom a certiorari ought to be dire Sled. 

6. Where a record^ay be removed into the court of^ 
king’s bench without a certioraru 

7. What is to be done by a defendant before the allovf- 
ance ofa certiorari. 

8. How far a certiorari is a fuperfedeas to the court be^ 
low. 

9. In what mMnev ^ certiorari is to be returned. 

10. Where a record is removed by a certiorari. 

1 1. What is to be done by the court above, where the 
cord is not removed. 





^4 Or PROCESS sy CERTIORARI. Me. 2 : 

. A* to T8E FIRST FoiNT, vtz, T6 what court* aco-i/crar/ 
iim : I ihalle^deaviittr to Ihcw, 

t.Wfeethcr a certiorari lies to all inferior courts in |cnchfl- 

Whetlicr to thofc of the ciiir(>lT£-poRts. 

3. Whether to ihofe of fFateu 

4* Whether to tiiofe of London. 

As to tBE FIRST PARTICULAR, Whctlier rfegularly 
k artiordri lies tO all inferior courts in general. 

Isd^VCafci 312 - It feems agreed at this day, that regularly the 

C. EItz.4.8. trouft of king^S bench having a general (a) fupermtendenc^ 
Carthew over all other couhs of criminal jurildiftion, whether they 
70. ancient or (b) newly created jurifdidtion, may award 

la. Raymond ^certiorari as well as the court of chancery, to remove the 
at^.469. proceedings before any fuch courts, unlefs the llatute or (c) 
Comynsys. charter which erefts them txprefsljr, give them an abfolutes 
la. Mod. 386. judicature, exempt from fuch fuperintendency ; as the (dj 
yfidqdf ’ijS. ftatutes concernihg the commiflioners of the Camhridgejhirc 
a! SalkJld^*. Fens.^ &c. are faidj by fome, to have done. 

:*.Modern446« 

vro. £liz. 489. Burrow 1040. 1. Black. 333. i. Salkcld 2. Lev. 86. 

Burrow 349, i. Lev. 311. Coii. 41. Ain?.c 12; Ld; Kaym. fej6. B. Cor. 
Certiorari 8. (^) x. Salktld 144. Lord Kayirond 5S0. 148. (f) C. Car. 295. 

S* Modern 93, 94. {d) I. Sidcrfin 296; Con. x. Kcblc 43. 2, Kebk 722. 

ScB. 23. And accordingly it fecftis to be agreed, that 
('it* fuch a certiorari lies to {e) ju/iices in eyre ; to juftices o({f) gi*ol- 

iflCsblc 8x * ^rfivery ; to the court of a {g) county-palatine j and to the 
4a. ^ (h) college of phyficiaris, having a fpecial power by ftatute 

UiModern to fine and imprifon for certain offences; to juftices of 
&c. even in fuch (i) cafes wijich they are impowered 
4^J|ift.294, liatutc finally to hear and deterininc ; and alfo to {k) 
(/> i, Salk, commiflioners of fewers, notwithftanding the claufe in 
>44* 13. Eliz. c. 9. f. 5, “ that the faid comniiiiioners fhall not 

to. Modern «« be compelled & make any certificate or return of then: 
§trre!ly ji8 ** commiffions, or of their ordinances, laws, or doings* 
(^) 3. Mod. * ** or it hath been adjudged, (/) that this is intended 

§ 230.836. 

Uym. 836. Cowper 749. 1. Lev. 223. x. Salkpld 146. 148. i. R. Abr. 395. 

1 49* FarrcAy 138. 12. Modern 197. 1. Hale 158. Douglas 723. 5. ^ 

. & M« c. XX. r. 5. (/») Corny n 76. Carthew 194. 421.491. 1. Salk. 44. 396; 

f/) 3V Modem 93, 94- (i) 1. Salkeld 145. Strange 609. Fort. 374. Ld. Raymi469. 
R. Modern 331. x* Kebic 129. March 196, 197. 199. Raymond 186. (/) i. Mo- 
dem 44,45. Ld. Raymond 469. Douglas 534. x. Ven. 67. i. Levinz 288. Ray- 
mond 186 • C. Jac. 336. Bunb. 6i. Strange la 6 j. Burrow 1042. i. Lev*. 288. 
S. Yea. 66, 671 <^8. 


to 
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to exempt them from returning their orders into chancerjrj 
as By die ftatute of 23. Hen, 8. c. 5. they, were obliged • 
to do, and fhall not be conftriied to take away the fuper - 
.intendency of the court of king’s bench, without expreft 
words. 

t It TkSs alfo to remove a preferitmeiit in a courNlect^ (tf)Cawp*45S. 
and when removed, the prefentiiient^ is trkvcrfable (a) ; to 
remove examinations taken before juftices of the peace loi, I^ich. 
purfuance of the 2. &c 3. Ph. & M. -c. 10. {h) ; tol jurif- 46. Geo. 3. 
didlion created by a private aft Of parliament (c) ; to re- (/:) LS.Rsymi 
move proceedings before cotnmifTioners of bankrupts (ci) 
to remove proceedings in an aftion from the courts of the ^y^ug.749. 
counties palatine (e) ; to remove an iiiformatidn before (/)Andr. 27I 
jullices ot allixc againil a parfoil for non-refidence (/) ; (^) Strange 
to remove an indiftiiient for not doing ftatute labour on ^ 49 - 944 * 
the highway (^), or for not repairing a bridge (A) ; to [j? 
ihe quarter-feffions of a corporation (/). So alfo to remove Raym. i45»* 
proceedings before two juftices ; as orders of conviftion (^)T.Str.47d. 
on the conventicle aft, 22. Car. 2. c. i. (/) ; an order (/)2.Biir.io4d^ 
oilman appeal from fcavengers rate {mj ; an order of baf- 
tardy if applied for in fix months (»). So alfo it lies to (J)2*wilf.3s, 
remove an inquifition taken by the flierifF under a private aft 4. Buixv * 
of parliament, and the verdift and judgment thereon (o). 1244. 

As to THE SECOND PARTICULAR, viz* Whether ^certia-- 
rari lies to the courts of the Cinque- ^orts. 

Se^. 24. It hath been adjudged, that fuch ^ certiorari Yic^ (/») C. Car. 
to fuch courts to remove an (/>) indiftnicnt of fodomy there 252, 4^3. 2^4- 
found, or an (q) order made by the juftices of peace at a 29*- 
fellioiis there holdcn. It is faid indeed, by (r) Rolle^ that »‘R*Abr.395# 
the reafon why fuch an indiftment may be removed is, be- 
caufe the offence is made felony by a late ftatute, and there- (^)a.Lr > 3^* 
fore the courts of the Cinque-parts Cannot hold plea of it i.Siderfin35^; 
without a new charter; by which it feems to be impUcd, 
that in his opinion indiftments in fuch courts of crimes 
whereof they have jurifdiftion, are not removeable. But the LBurrow84^^ 
other books above cited feem to fpeak generally of all in- (j) Vide C. 
dictments, and to lay it down as a rule, that the privilege of Elii. 9 *o» 9 * *' 
the courts '*of the Cinque-ports^ uTed time out of mind, thatthe 54 > ^ 5 ^ 

king’s writ doth not run there, is to be intended only of c."^ac, 531. 
civil (s) caufes between party and pairty. i/sidcrfinsja 

- ' Hardres 47 j, i 

As to THE THIRD PARTicuLARj vi&. Whcthef a ceriio-- 
tari lies to the courts of Wales. 

&eil. 25* It feems to be fettled, that ftch a certiorari lies 
to remove any indi^ment taken in Wales for a crime not 
VoLf IV. " L capitaJ;^ 
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(i) Vide Rex capital (i), cither at the (<?) grand fcffions or at a (i) feflions 
peace : but it is (r) laid, that it hath never been 
\vhcre°aii remove an appeal from fVa/cs ; (d) neither doth 

diftment for ft feem to be clearly fettled, that, it lies to remove an indJft- 
niurder was ment of felony from thence, for fuch indidlmcnts are never 
, removed ■ r-.- : ; — 


Strange 553. 


(e) qualhed, as indidments for inferior crimes arc. 


\Vilfon’/»o. 

Atkins 175. iS*. Modern 146. Rex </. Griffith, where the Court arinted a rrr- 
tmAft to remove ?iri ij^di^trrient for a mifdemcanour, 3. Term Rep. 65S. (rt) i. R. 
Abr«j^4. 2. Roll: %8, 29. C. Jac. 484. Popham J44. 2.Kehle47i. Cc)\vper75i. 
r Note 2.] C. Car. 248. ]Ud. Raymond 981. i.HalcJ57. Stringe 704. i. J^al- 
Xeld 146. Vide 4. Burrow 1457. It lies alto to Berwick, and toother dominions of 
the Crown... 2. Burrow 835. 856. 861. i. Strange 104. (t) C. Car. 248. 2. Ruble 

797 > 795. (/i) I. Modern 64. 68. 2. Kcble 68:^.724. C. Car- 331, 332. i. R, Abr. 

394 * *• Ventris 93. 146. 1. Hale 158. (0 ^ c. 25. f. 146. 


//)Videi.R. Neither do I find it agreed, (f) in what manner the 
^^eble"^ 86 bench flial! proceed on any indiftment removed from 

^ ^ ’ J'Valcs^ 

7 ^ 4 * 

But it is faid, that an indiftrncnt of felony fo tpinoved, 
(^) 2. Kcble tried in the next fej En^liJ/y county^ by force of (h) 

I Vemm 146. Hen. 8.c. But rt feems (i) agreed, that the Italutc extends 
1* R. Abr.^ ' not to appeals. 

? 94 » ? 95 * 

\b) Sup. c. 25.^41,42. Parry’s Cafe, Cafes C. L. 101. (/') C. Car. 248. i.Kc- 

blc 797. I. Ventris 146. 2. Hale 157. See B. 1. c. 3i.f. 4i. B. K. H. 16^. 
Ld. Raymond 561. 580, 3. Bac. Abr. 351. 2. Burrow 835. 10 858. Douglas 751. 


As to THE FOUR.TH PARTICULAR, viz. Whether a certio^ 
ran lies to the courts of London, 

(k) 3. Mod. 3 ^ 6 * Itfeems to be admitted in the late (-f) Reports, 

230. ' that a ccttlorari may be granted to remove any indiftment 

6. Mod. 246. from London or Middljcx ; but it is (/) faid, that he who 
ought to give three days notice to tlic other fide ; 
* ^ certiorari Xo London^ the tenor 

3: Mod. 230, of the indiSment only lhall be removed by the city charters. 
&c. . And it feems, («) that anciently that city infilled on a pri- 

Hardrcs402. yilege, that all indiftments and proceedings for any caufe, 
6Modern246. Cxcept felony, lb ou Id be tried and dctsnnined there, and not 
Vide 5.&6. wi clfewhere. 

&• M. c. 1 1. 

(/) Raym.74. And to remove an indictment from llkks* s llatl the confent 

xvf the profecutor muft be had, Sira. S77. Cowp. 283., or iox^ for^Jk'^6m the Gid 
iBai/ey, Stra. 7x7. (»;) x. Keblc 252. i. Sid. 155. 230. . \ tdc " c. 25. f. 97. 

f2r) C. Car. iiS. 265, 


As 



57 Or PROCESS Bt CERTlORAfJ. t47 

As to THE Second i?oiNT,?>/z. Where the court of king’s 
bench ufes a difcritionary powfcr in granting, denying, and* 

iiLng 2 l certiorari. 

Seil. 27. It hath been [a) adjudged, tbit MrhefcVer ? 

'certiorari by law grsintable for an indiftmcftt, the Cburt %^o. 

is bound of right to award it at the iriftancc of th^ 403- ^01^ 64% 
king, becaufc dvery indi&ment is the fiiit of the king, and 
he has a prerogative of filing it in what court he pleifes. 

But it feems to be agreed, that it is left tb the difcretion of 1203, 1515; 
the Court either to grant df deny it at the prayer of the de- 2. Burrow 
fendant (2). 

(a) Pal. 

5.Geo.x. Burrow 2456. Strange 609, 8- Modern 331. i. Ventris 63, x. Mod* 41'.' 

(z) Ttiis abfolilte right to a certiorari rclarcs only to cafes v/herc the crown 
prtfecuting by the attorney- gervtral, is fpccially concerned, 1.’ Term Rep. ^9. and 
where the matter is profecuted by a private peribn, in tne name of the crown, it ilTucs 
unlefs fufhci&nt caufc is Ihcwn agaihft it. Bpt on an application fork by a defendant, 
there muft be a fpecial groiuid liid to indtice the Court to grant it. 4. Burrow a458* 
Strange 5^3. 549* i- K.. B. 445. 2. Bar. K* B. 447. 177* Andrews 

2. Com. Dig. 4- Term Rep. 161. 

And agreeably hereto, it is laid {b) down as a general 
rule, that the Court will never grant it for the removal of 
an indiftiiient before juftices of gaol-delivery, without fome 
fpecial caufe ; (c) as wherd there is juft reafori to appre- 
hend that the court below may be unrcafonably prejudiced 
againft the defendant ; {d) or where there fd much diffi- 
culty in the cafe, that the Judge below dciires that it may 
be determined in the king’s bench (^)iorwhere the king him- 
felf gives a fpecial direftion that the caufe fhall be removed ; 
of where die (/) prbfecuti on appears to Be for a matter noi 
properly criminal. 


{b) i. Salk. 
144. 146. 

I. Keble4. 

Far. xiS. 

(r) I. Salk; 
150. 

Strange 583. 
Ld. Raym. 
X 452 * 

(^) I. Salk. : 
149- ■ ■% 

(e)i.Vcnt.d>. 
I. Modern 41. 
Ld.Ray. 938^ 
(/)j.Salk.i5l/ 
(^) X. bid. 54; 


Se^f, 28. It feems, (^) that the Court will riot ordi- 
narily, at the prayer of the defendant, grant a certiorari for 
the removal of an indi^lment of perjury, or forgery, or other 
heiiious mifdemeanor ; for fuch crimes deferve all poflible 
difcountenance, and the certiorari might delay, if not wholly 
difeourage, their profecutiori. 

+ Btit the Court willgrarit it bn the afipHcatiori of the de- 
fendant in perjury, from the O'ld Bdiley, Upon affidavit thrt 
he had twice paid coils for not going on to trial, the Judges . .. 
being gone away {h): this, however,, was upon the ei- W Stra. 104,. 
traordinafy circumftanCe of thecafe (/). The/vvillalfo grant (i) B. R. Hj. 
it atthe inftarice of the defendant, on affidavit that the pro- 354- 

fecutor’s attorney was undef-fheriff of . anti at- 

tended the grand jury on finding the bill (i). Alfo on the (i) 
defendant appearing to be a man of gopd repute, and the * 
profecution bn flight grouiids (/). Alfo if it be clearly. (/) sfra. 549. 

L * proved, 
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t. 


i.Bar.K 
7. 41. 
i. Bar. 
.'B. 415. 


• proved, that the profecution is malicious (a). Alfo after 

• couviftion for compoiindiiig of felony, if the objeftioiiiS in 
arreft of judgment are 'ferious and weighty {b). 


(r) i. Salk. SeSf, Alfo it is faid, (c) that the court of kihg^s 
done in the ** bench Will /lever grant a certiorari for a eonvifliion of a 
caft*^of James upon a default at feiEons ; becaufe by the (ci) fta- 

l>ttkeof • tutefuch conviftions are to be removed into the exche- 
York. Byt QiTER, and from thence procefs is to be aV^arded upon them, 
this is fingu- court of king’s bench cannot proceed upon them, 

therefore will not fuffer them to come thither, left the 
C«o V J«c. 1* ftatute fliould be evaded, 
c. 4. b 9 * 

Vide B. 1. c. to, f. 23. 


Sc^. 30. 


It feems from tki: yf. ar-book of 16. 
f4j It is faid ^bat it IS a good objedlion againft the granting a m - 
thc party may tiorari, that iftiie is joined in the court below, and a venire 
awarded for the trial ot’ it (^). For it appears by that 
(c) book, where :Lci'r:io>ari had been granted in fuch a cafe, • 


ivai?e the 
tffue. 

^Yi6.*!Edf4.5. ^bat the Court, being afterwards apprifed of the matter, re^ 
b.Coroii. 162. manded the caufe. 


’/)i. Salk. 3 ^- feems {/) agreed, that a ccrtlcrari fliall 

149. ilcver be granted Lo remove an indidment or appeal af- 

Ld. Raymond ter a conviftion, unlefs for foine fpecial caufe; as where 
the Judge below is doubtful what judgment is proper to 
Carthew be given ; for unlefs there be fome luch reafon, the Judge 
Strange 612. wlio tried the caiife fliall not be prevented from giving 
judgment in it ; for it cannot be intended but that he i» 
beft acquainted with the circnmftances of it, and confe- 
i. lod. 319. quentlybeft able to judge what fine, or other punilhment is 
proper for it. 


I. Keblc 81, 

■;■■■■ ■ 


SeB. 32. Prat it hath been adjudged, (g) that a certiorari 
i.Sid.296. for the removal of a prefentment hefove iu)iiccs in cyre^oi 3 
“ matter which is inquirable and piinilhahlc by the for^ iaur 

only, (ball not be granted before, but only after conviaion j 
for if it Ihould be granted before, the ofl'ence would be dif- 
punifhabic; but it may be granted after conviftion, in order 
to give the party, the riglit of whofe freehold is concerned 
in it, an opportunity fo far to (^) traverfe it. 


Vide F. 
Alllze 4?. 

Inil. 204* 
95. I. Edw 


3. 48. B. Foreft 3. li Siderfm 296. z. Kcblt Si, 8z. 


;/) Rex V. 
?ombs, IJil. 
. Geo. t. 


Sebf* 33. The Court has (/) ref ufed to grant a 
to remove a recognizance* of appearance before juftices of 
oyer and terminer^ &c. becaufe the court below is inoft pro- 
per to judge, upon the whole circumftanccs of the cafe, which 
are equitably to be conjGdercd, whether it ought to be ef- 
treated or not. 

5 c/?. 
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( 

Sfif?. 34. There Is a rule in the court of kingV bench,, 
tliat no order of commiffioncrs of fewers ought to be filed 
without notice given to the parties concerned. Alfo it is 
every (aj day's pradticc of that court, before it will fuffer Vide , 
the return of a certiorari for the removal ofj:he orders of Salk. 145/ 
fuch commillioncrs to be filed, to hear affidavits concerning a.Keblc i57, 
the fafts whereon they are grounded ; and if the ihattct f®*®* 
lhall ft ill appear doubtful, to direft the trial of feigned 
ifTues, and either to file the return, or fuperfede the cer- 
iiorari^ and grant a procedendo^ as fhall appear to be moft rea- • 
fonablc, for the trial of fuch iffues, and to give (^) cofts W Vide 
againft the profccutor of the certiorari^ if it appear to have 5 ®^* 

been groundlcfs. 

t But a ccrticrari to bring up an order for the removal of s^^Mod. 33 ^ 
their clerk, is of common right, and not diferetionary. Fort,374. 

t Alfo the court of king’s bench hath refufed to grant a 
certiorari to remove the record and proceedings of a court- fon, a. Tcri 
feet in order to inquire into the property of an amercia- Kep, 184, , 
ment where the fine has been eftreated into the Duchy court 
of Lan carter. 

t Alfo the Court will not grant a mZ/Vw to a defendant Rex v. ^ar- 
after he has appealed to the feffions pending fuch appeal. row, ». l>rin 

Kcp. 196. no* 
tis 

t Alfo tire Court will not grant a certiorari to remove the Rex v. 
aflefiineiUs of the land tax. a. Term Rep.^ 

434 - 

* t Alfo the Court will not grant a certiorari to remove a Rex v. King, " 
poor rate. 2 . Teran R«p^ 

»3S- 

As to THE THIRD POINT, w 2. What Tcftralnts have been 
put by the ftatute upon the granting a certiorari* 

Sa?. 35. By I. and 2. Ph. and Mary 13. c. 7. it is 
enafted, ‘‘ That no writs habeas corpus^ or certiorari^ (hall 
“ be granted to remove any prifoner out of any gaolj i,. 

“ or to remove any recognizance, except the fame writs 

be figned (c) with the proper bands of the chief juf- M vide Salk. 

“ tice, or, in his abfence, of one of the .juftices of the 150. . * 

“ court out of which the fame writ fhall be awarded or ».StrangfJ,|. 

“ made ; upon pain that he that writeth any fuch writs, not * 

“ being ligned as is aforefaid, to forfeit for every fuch wrk 
” five pounds.” 


L 


St£}. 
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• SeJ^, j6. By 5. and 6. Will, and Mary, c. ii. alfo 
it is enafied, l hat in 'rcrm-timc, no writ of certiorari 
“ w-hatfoevcr, at the profecution of any party indif^ed, , 
& row 4ii> l^he king’s bench to rerhovp any in- 

■ • ’ ** didmcnt<-or prefci)tment from any general quarter fef- 

iions, before trial, but tipon motion of counfel and by 
f* rule of court made in open court.*? But it is provided, 
f* Thatin yacatioh fuch writ may be granted by any juf- 
ticci of the laid court, whofe names lhall be indorfed 
“ tltcrcori, aild alfo the name of the perfoii at wkoie in- 
** ftanCe it is granted.’? 


As to THE FOURTH POINT, Viz. How thc jfiat foT a rrr- 
tiorari is to be figned. • 

Se^. 37. It is faid, (a) that if a certiorari be taken out in 
Vacation, and ujicd of tlie precedent Term, the fiat for it 
muft be fign^dby foine Jndgeof the court, foiiie time before 
the cflbin-day of the fubfequent Term, otherwife it is irre- 
gular, and the Court upon* motion will order a procedendo. 
But it is faid, that there is no need for any Judge to iign the 
writ of ccYiiorari itfelf, but only in fucli cafes wherein it i^ 
required by ftatute. 

As to THE FIFTH POINT, vi%, To wliom the Writ of 
certiorari is to be direjfied. 


(ii) t. Salk. 

’*’50- 

Bolt 133. 


{J,) 3. Keblc 
' 13 * 

^ H. 6. 15, 
16. 

S. P. C. 
Hobart 13^. 

; (e) Halt. c. 

■ 

Style 371* 
2v Levinz 

KaRal 1 10. 
(d) Sec the 
cifes cited to 
. t^c other 
parts of this 
f( 61 ion. 


Sc^, 38. It fecms.that notwithftanding (h) regularly it 
ought to be direfted to the Judge ,of the inferior court, 
yet in fomc calcs it may be direfted to the proper (r) ofiicer 
known to have the cubody of the record to be remoyed,and 
in Ibific other cafes to {d) others, as fhall be raoft agreeable 
to the uTnal coui fe of approved precedents, which (e) feems 
to be the beft gyide wliereby to judge of this matter. And 
accordingly it feems, that for an indiftment or confciTion 
6f an approver before a coroner, it l|iall be direfted to the 
coroner alone; (/) and for an appeal, both (g) to the 
ftierifF and ’ coroner ; and for an indiftment in the 
CiNQUE-i^09.rs, to the fA) mayor aiid jurats; and for an in- 
diftment at an alTr/c in a county palatine, to the chan- 
cellor of fuch (z) county,, who lhall lead for it to the juftices 
of alii ze. 


//y Reg. 74. 78. Raftal !;i5. 263. (^0 Reg. Tiid. 76. Snr.c. 9. 1.4^. (.6) 2. Hale 

an. C. Car.,52 . i 53-»54 ; (/) i. Lev. 213.: 3. Keblt 279. 
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Se^, 39. If the perfon who ought to certify a recordj^ W ^ 
as a jufticc of peace, (^a ) &c. who hath taken a rccogni- 
zance, &c. or a {b) judge of niji pr/wi, who hath, taken a c. Jac! 669! 
verdift, or a {c) coroner, who hath taken an inqueft, &c. 21. H. 7. u 
happen to die, having fuch a record in his cuftody, it feems, Strange 470. 
that a certiorari may be diredted to his executoi ov adraini- 
Ilrator to certify it. [d] Alfo it hath Ixien adjudged, that it f *‘4, 
maybe direfted to a juftice of aflize to certify a record of affize 1! Bf. Abr. 
taken before his companion in his abfcnce. 629, 

’ (e) B, Certto. 

9. 

Indiament 23. 43. AlTuc 40. (a’) B. Rec. 81, ix/h. 7, 5. 

SeSf. 40. All the precedents I am able to find of cer^ 
t'orari^s for the removal either of (e) indiftments or (f) re- (A j. 
cognizances from feflions, are direfted either to the juftices Jud. 70. 77. 
of peace for the county generally, or to fome of tlicm in ^^3*. 
particular by name, and not to the cufloi rotulorum ; and ac- 
cording to (^) Lambard^xhty are never direfted to him: Yet B. Si. 
it is taken for granted in the {h) Year-Book of Henry the Q) Lamb. * 
Seventhy that after a recognizance for the peace is brought 
in to the cujhs rotulorum^ it fliall be certified by him. BvU H. 7rl/ 
furely, if the certiorari be direfted generally to the juftices 
of the countv or any one of them, it may be as well return- 
ed by any of them as by the cuflos rotulorum* And 1 queftion 
whether it can be well ^/) returned by him, unlefs he do (/) Hob. 135. 
it as a juftice of peace, naming himfelf fuch ? But if there 
are fufticient precedents to warrant the direftingthe 
to Iiim as cuflos rotulorum^ there can be no doubt but that a 
return by him as fuch will be good. 

t And it has been adjudged, that a third perfon* cannot ob- Daniel v. 
jeft to the mifdiredion of a certiorari to remove a caufe Philips, . 
from an inferior court, if the proper officer in whofe keeping 
the record was, waive the ohjeftion and return the record 
upon fuch writ. 

As to THE RiNTiT POINT, Where a Tccord may bc 
rcuiovcd ijito the court of king’s bench without any writ of 
certiorari* 


ScSi, 41. It feems agreed, that if (a*) a jufticc of peace, 
or other judge of record, having taken a recognizance, or Lamb. B. 
inquilition, or recorded a riot, or done any other executory c. 7. 
matter, wnthin his jurifdi^Hon, {lavc ftill continued in the 8. Ed. 4. 18. 
fame commilEon, &c. without any interruption, the court ^*^o*^*^ *7* 
of king's bench fliall receive fuch record frojii hands, 
without any writ of certiorari, Alfo it feems to be (7) Crom^i^y^^ 

r?3- 

(/) Dyer 163. 2. Inft. 424. See March 112, 

■ L 4 agreed, 
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^agreed, that upon the death of both the juflices of affize, the 
I * t D er a/Hzc may, without any caiiorart^ bring in the 

163. * records of the verdifts^ of mji pnj 4 S ; but that the (a) c^cciX-^ 

. Rallal 439. tors or adminiftrators of a Judge can in no cafe bring in a 

«• H. 4. 4* record without a writ to apthprife them to do it. Alfo it 

(^) 8. Edw. feems to be’'(^) agreed, that np record which is executed. 

Lamb, B. 4.. acquittal, &c. can be brought into a higher court 

c. 7. f. 517. without a writ. ^And it feems to l)C the ftrohger {c) opi- 
Cromp. J3 j. nion, that ngithcr a juftice who is out of conimiflion at the 
(ODalt.c. time, or one who has been out of comiuiffion, but is'af- 
44? tenvards reftored, can certify any record without a writ of 

torijcy 9. 

17. 64. Pycr 163. Raftnl 438. Brook tit. Cntior^r/, pi. 9. 


t As to Ti-JE SEVENTH POINT, What is to be done 
before the allowance pf a arlhraru ’ , 

I (hall coiifidcr, 

f I. What is to be done by a defendant before the al- 
lowance of a c(i tioran to remove an indictmEint. 

t 2. What is to be done before the removal of a judg- 
BliENT or ORDER. 

As to the firft particular, What is to be done by 
a defendant before the removal of an indiftment. 


By 21. Jj'C. I. c. 8. f. 7, 8. it is enafted, “ That 
Cnorwitiiirr^ ** all writs oi cer tier ari for the removal of any indiftinent 
tbis^ftatiite to “ forcible entry, or of affault and battery, at any 

ruid*iiircties, quaitfer-fcllions of the peace, or otherwife, ftialJ be delivered 

>. Hale 213. at fome quarter-feffions of the peace in open court; and 

that the party indi£tcd lliall, before the allowance thereof, 
“ become bo.und to the profccutor in lol. with fufficient 
fiircties as the juflices of peace, at their qnarter-feflions, 
“ lhall think fit, with condition to pay unto fuch profecu- 
tor, within one month after conviftion, fuch reafonable 
‘‘ cofts ai^.d damages as the faid jullices of peace of fuch 
counties where fuch iiuilftments fliall be found, in the 
faid feflioiis of the peace, lhall affefs or allow ; and in de- 
fault thereof, it fiiall be l;nvFal for the faid juftice to pfo- 
ceed to trial of fuch indi'^lrnents, any fuch writs of ccr^ 
notvvilhllanding/’ 


It 
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It is obfervable, that thefe ftatutes do not {a) extend to *• Kcble 
all indiflments at feflions in general, but only to thofe par* v^|e\nf!f.6n 
ticular ones therein mentioned. 

SeSf. 43. But this defefl: was in a gi^eat mealjire (h) ftp- 
plied by the rules of the court of king’s beiKh, which, Op- 
pn the removal of an indiiltticnt from London ox Middlefex^ a,sikeid56^ 
required a recognizance from the defendant to carry down Farrcfly lo- 
tlie record to trial the fame Term on which the certiorari 
was returnable, or the Sittings after ; and on the rembval 
of an indiiSment fiom other counties (c), required fuch re- {cj Shower 
cognizance for a trial at the next aiHzcs. 33 ^* 

Se^. 44. And agreeably hereto, it is enafted by 5. and jj isfsidthi* 

6. Will, and Mary, c. ii. and 8. and 9. Will. 3. c. 33. aft relates on- 
“ That all the parties indifted ata general or quarter feflions ly to quarter., 
of the peace, profecuting certiorari, before the allowance of the 

thereof, ftiall find two fufficient raanucaptors, who fhall 
enter into a recognizance in the fum of 20I. before for perjury 
“ one or more juftiecs of the peace of the county or found at 
“ place, (or (d) elfe before one of the Judges of the king’s hall, 

bench, in which cafe fuch Judge fhall make mention of 
“ it under his hand, on the back of the writ) and the re- jufi 

‘‘ cognizance fhall be witii condition, at the return of ftch tices of cyer 
“ writ, to appear and plead to the indiftment or prefent- t€rmmcr%|^ 
raent in the court: of kino’s bench, and at his own cofts *462* 

“ to procure the ifTue that be joined upon the faid in- ftoL\here^fit 
diflmcnt or prefentment, or any plea relating thereto, in both capa- 
“ to be tried at the next afiizcs for the county wherein the cities, & draw 
indiftment was found after fuch certiorari fhaU be return- their or- 
“ able, if not in London, Weftminfier, ox Middlefcx\ and dde or witS- ^ 
if there, then to caufe it to be tried the next Term af- the other, ac- ' 
ter wherein fuch certiorari fliall be granted, or at the cording to the 
“ fitting after the faid Term, if the court of king’s bench d^rec of tlie ^ . 
“ fhall not appoint any other time for the trial thereof ; 

“ and if any other time fhall be appointed by the Court, 

‘‘ then at fuch other time, and to give due notice of ftch accordingly, 

■ ‘ trial, to the prolecutor, or his clerk, in court j and (fj Burrow n. 

“ alfo, that the party or parties profecuting ftch m Mod.193.^ 

fhall appear from day to day in the faid court of king’s By 

‘‘ bench, and nbt depart until he or they fhall be dif- force of 8. & 

‘‘ charged by the faid court : And fuch recognizances, 9. Guil. 3.33, 
certiorariU^ and ivididlments, fhall be filed in the king’s 
“ bench, and the name of the profecutor (if he he the par- 
“ ty grieved or injured) or fome publick officer, indoffed 
‘‘ on the back of the indiftraent ; and if the perfon pro- 
‘‘ fecuting ftch certiorari, being the defendant, fhall not, 
before allow^ance thereof, procure ftch manucaptors to 

“he 




pO f Wilf. 

Burrow 54. 
a) Vide 
I * Term Rep 
■l>vio4. 


(t) r. Keble 
215. 131. 598. 

9«j3* ■ 

;,1. Vid. ^0• 


fj/) Tirfod. 
42. 146. 


(^) ». Salk. 

Far. to. 120. 
Ld. Ray in, 
756. 

Salk*6«^o*^59* 


Op f ROCESS BY CERTIORARI. Bk. 2 . 

found as aforcfaid, the jiiftices of tlie peace (hall and 
*** ipay proceed to trial of the iiidiflmcnt notwithftanding 
fuchrrr/wr^;iV” 

Se/f* 45, And it is farther cna£lcd by the faid ftatutc 
of c. and 6. Will, and e; : 1 1. That if the defen- 

“ dant prpfecuting fuch certiorari be convifted, the king’s 
b^nch ffiall give reafonable cpfts to the profccutor, if he 
“ be the party grieved or injured, or be a civil ofBcer who 
“ (hall profecuteon» account of any faft that concerned him 
as officer to profecute or prefent, (a) which cofts (hall 
“ be taxed according to the courfc of the faid court ; and 
the profecutor, for the recovery of fuch cofts, (hall with- 
f** in ten davs after demand {b) made of the defendant, and 
, M refufal 01 payment, on oath, have an attachment granted 
f ‘ againft the defendant by the faid court for fuch his con- 
** tempt ; and the faid recognizance (hall not be difeharged 
“ till the cofts fo taxed (hall be paid.” 

Sen, a 6 . And the like in efFeft is enafted by the faid 
ftatute of 5. & 6. Will. & Mary, c. ii. feft. 5. concerning 
the removal of indiftmeiits by certiorari within the counties 
palatine of Chejler^ Lancajier aiid Durham. 

In the conftruflion of thefe ftatutes, the following points 
fern moft i^uiarkable. 

Sen. 47. First, That notwithftanding, by the ex- 
prefs words, juftices of peace may proceed to trial of the in- 
diftments, notwithftanding the certiorari,^ if a proper recog- 
nizance be not given, yet they will be in contempt to the 
Court that awarded the certiorari if they make no (c) return 
to it ; for all writs iniift be obeyed un left good caufe be 
(liewn to the contrary ; and the proper way of (hewing is to 
return it. 

Sen. 48. SrcQ.NnLy,That it appears from the manifell 
purport of there ftatutes, that they extend only to certiorarrs 
procured by perfons indifted ; from whence it follows, that 
thofe ji^hich are procured by the profccutor of an indiftment, 
remain as they were at (d) common law. 

% 

Sen- 49. THiRDtv, That (e) thefe ftatutes, being in 
the affirmative, as to the taking of recognis^anccs, do not 
takeaway the power which tlie juftices of the kiitg’s bench 
iiave by the common law of taking recogniv.ances upon their 
granting c€rtiorari\s \ from whence it follows, that if any 
fuel) juftic^, granting a ccjtiorari^ Ih^ll t^ke % recognizance 

vaiiaut 
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yariant from that prcftribcd by the titbcr as to tho &ii!i 

or condition, &c. fuch recognizance 

force as it would have had, if thefe States had nbt been 

made; but it is faid, that thd procured by the 

defendant, will notin fuch Cafe be? 

ceedings below, as it would have at, 

for the flatutes feeiu to be expr^fi, that the feflfons may 

proceed notwithftanding any certhran procured by a ^ 

fendant, whereon fuch a recognizance is not giveh is is ex- 

prcfsly preferibed. 

Se^f. 50. Fourthly, That if the perfons offering to 
be furetics appear to be worth Twenty pounds> the jufticcs ^ 

(a) cannot refufe them* 

Se^. 51. Fifthly, That if divers be indited (^) in (^)March*7, 
the fame indiftment, and feme of them find fureties, and 
others not, the indiftment ought to be removed as to (0 *• 
thofp who find fuieties (becaufe they lhali not be prejudiced 
by the default of the others). And, a$ (c) fomp fay, it (hall 
be removed as to the others alfo, March rxi* 

Sc ^. 5a. Sixthly, ( d ) That the mafter of the crown- (</)i.Salk*ss. 
office, in taxing the cofts, ought only to confider thpfe which a.Ld.Ray.Sj, 

are fabfcqiieat to the ■ 

^ lace, Mich. 

Sc^. 53. Seventh^-y, That the profecutor, by accept- *^‘^*^' ** 
ing the colls fo taxed, is not icllrained from aggravating the Saycr’s Law 
fine to be let on the defendant, becaufc he has a right to of Cofts 
fuch cofts by the exprefs words of the ftatutes; and there- ». Ld. Raysu 
fore the defendant can claim no indulgence from having | 54 ' 
paid them :^!^ut in other cafes, after a profecutor has ac- 
cepted cofts fronj a defendant, he cannot by the rules qf 
the Court, aggravate his fine ; becaufe in fuch cafes, liav- 
ing no right to demand cofts, if he take them at all, he 
mull take them by way of fatisfadtion of the wrong ; af- 
ter wiiich it is unreafonable in him to harrafs the defen- 
dant. And this 1 take to be a common pradice; though 
in {e) Salkcl^s Reports there feems to be a note to the con- (Os.Salk.55. 
trary. 

t Eighthly, That the claufe in the aft refpeftlng the 
payment of cofts docs not extend to a profccptor> even f i«* 

■when bound over by the magiftrate to profccute, unlels he i! Burr. 54.* 
be either a civil officer, or a party injured. And it is im- 451. * 

material, whether the name be on the back of tlie indift- 
ment or not, provided it be proved by affidavit that the 
jirofecutor js in faft a party injured or a civil officer. 


Ninthly, 
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4. Burr. *146.^ t Ninthly, That if the profccutor has received a third 
part of the fine, and tlicn applies for his cofts under the re- 
cognizance, the Court will order what he has received to be 
dedudled from the amount of tlie. taxation, 

Rex Of. 4 

lliurn, t Tekthly, That me payment of a fine does not dif- 

1 . Ldw Cofts change the defendant's recogjuzance for the colls. 

167. ^ 

Wrfync^ H iT" ^ ElEYENtiily, That on taxation, cofts become a vefled 
z 6 . QcL 3. ’ perfonal reprefentatives of the perloii to whom 

they were due may proceed to recover them. 

Twelfthly, That the Court will not order the recogni- 
zance of a defendant to ftand as a fccurity of the cofts of the 
profecutoi, iffuch lecogni/ance be as at common law, and Jiot 
upon the llatutc. But if the defendant forfeit his recogni- 
zance under the ftatutc, fuch recognizance lhall ftand as a 
fccurity to the profccutor for his coils (if taxed) for the 
defendant's not going on totiial purfiiant to the condition, 
notwithftanding he was afterwards acquitted, and the pro- 
fecufor had taken him in execution for the amount of 
them. 

Seff, 54. 1'hirteentiily, (tr) That notwithftanding 
the connition of the recognizance fetms to be exprefs, that 
the defendant (hall piocure a trial at the next allizcs, &c. 
yet it fliall not be foiftncd, unlcfs the profccutor of tlic in- 
didlnicnt give rules accoiding to the courfe of the court. 


i. Burr, II, 
Stra. 116 s. 
Burr. 1463, 


(it) 1. Salk. 
103. 


f 3 ) I Silk 55* Fourtet vTHLY, Tliat after fuch (h) rccog- 

’ * nizance is foifcireJ by the defendant's not procuring a trial 
Ktv? .Somers, according to the purport of the condition, the Couit will 

3Viieh.6.Gvo.i. iiot heai any motion to qualh the indictment, oxceitioran. 
fsfhiJcRcxv. ^ ^ 

ae,i. 403. ^ to the fecond particular, 'i-h. What is to be done 

bcfoic the icmovai of a judgment or order. 


; Kow the cfrn 
^/iyari lhall 
'iffuc 10 rc- 
move' judg- 
ments and or- 
ders, 


I Sctl. j;f). Ev 5. Geo. 2. c. 19. it Is recited, “ Whereas in 
many calcs his Majelly’s juftiecs of the pence by law are 
impo wvcred to give or make judgments or orders ; and divers 
writs of certhrari have been procured to remove fuch judg-r 
ments or orders into his Majc'lty's court of king’s bench at 
Weftmi idler, in hopes thereby to. difeourage and w'eary out 
the parties concerned in fuch jiifigments or orders by great 
deLays and cxpcnces j" and enacted, “ 'fhat no urUoyari 
“ lhall be allowed to remove any fuch judgment or order, 
“ unlcfs the party or parties profecuting fuch certiorari be- 
**• fore the allowance thereof fnal! enter into a recognizance, 

with 
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with fufficient furetics, before one or more 
“ peace of the cotihty or place, or 

their general quariter-leffioiM, or geocrai^^l^ns^i 
lucli judgment or order flialt hiye i^ 
or before any one of hif 
court of king’s bench, , Sn the of 
‘‘ condition to profeente the fame-at hiisf^^^ 

and charges with efFeil:, without atiy wiifpl or iife^eddei- 
lay, and to pay the party or parties in whofe 
for whofe benefit fucli judgment or o^^r vvis given or 
made, within one month alter the laid or^er or judgment 
“ fliall be confirmed, their full .cofts arid charges, to be 
‘‘ taxed according to the couife of the court where fucli 
“ judgments or orders lhall be confirmed ; and in cafe the 
party or parties profecuting fuch certiorari fhall not enter 
into fuch recognizance, or lhall not perform the con- 
ditions aforefaid, it (hall and may be lawful for the faid 
‘‘ juftices to proceed and make fuch further order or orders 
for the benefit of the party or parties for whom fuch judg- 
ment (hall be given, in fuch manner as if no ccrtiorarilmA 
been granted.” 

t And by 5. Geo. 2. c. 19. f. 3. « That the recogni- Hewrtc<?gm:. 
** zance fliall be certified to the king’s bench, and there zances (hall be 
filed with the certiorari^ \xnA order or judgment thereby certified, and ■ 
removed ; and if the faid order or judgment lhallbe con*- colls recover- 
firmed by the faid Court, the perfons intitled to fuch ■ ' 
cofts for the recovery thereof, within ten days after de- 
mand made of the perfon or perfons who ought to 
“ pay the faid cofts, upon oath made of making fuch dc- 
mand and refufal, fliall have an attachment for contempt, 

“ and the recognizance fliall not be difeharged until the 
“ cofts fliall be paid, and the order fo confirmed complied 
with and obeyed.” 

f And for the better preventing vexatious delays and 
expence, occafioned by the fuing forth writs of certiorari 
for the removal of conviflions, judgments, orders, and Forwhatpro- 
other proceedings before juftices of the' peace, it is ccedings are 
further cnaflted by 13. Geo. 2. c. 18. feft. 5. That ' 

no writ of certioran fhall be granted, iflTued forth, or al- ^ * 
lowed to remove any con viftioii, judgment, order, or 
other proceeding had or made by or before^ any juftice 
or juftices of the peace of any county, city, borough, 
town corporate, or liberty, or the refpeftive general or 
quarter feflioas thereof, uiilcfs fuch certiorari be moved 
or applied for within fix calendar months next after fuch 
conviftion, judgment, order, or other proceedings lhall 

*• be 
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fd hsiid p'r milide ; and unlels it be duly proved' 
** upon patbf that tlw fftid'p^^ or partia faing fortb 
« the fainei’h^ or have giyeu fix days notice thereof iit 
“ writing; te;the w jufttecs. nr td tw6 of them ('if 
** fo inartfptbere' ^ and, be^re whom fuch con- 
viftjpn, P^er or Other proceedings lhall be 

fo had or maifii; .to iJic end that fdch juftice or jufticcs, 
or tlip particitherein tPneerned may fhew caufe, if he 
“ or ’^ey fiiall think, fit, agaiitft the ilfuing or granting 


In the confiruAion of theie ftatutes tire foilovirihg points' 
feem mofi: remarkable. 


Kej w iSow- tFlRSTjThat a certiorarito repiovc a convhSlIdh ntuft, by 
iet,i.Wiif.j5. this later ad, be applied for within fix months from the date 

Ikexv. ^ug* of fuch convidion. 
hey, 4* Term 

Hep. i8i. ..... .. . . . 

t Secondly, That the party profetuting a certiorart to 
Rex V. remove a convidion, muft himfelf enter iiuo a rrifeognixanc^ 
Boughey, . furcties in fifty pounds each to profecutc with 

tZ 

Rex V, Mad- fT HiRDLY,That ifan'y material part of an order oflcfllons 

ley, t. Stra. be qualbOd, although the refidue be affirmed by the king’s 
*> 9 ** , beitch upon its removal thither by certlaran, no cofts’ are 

payable tinder 5. Geo; a. c. 19. ^ 


! t Fourthly, That where a feffions cafe removed into the 

Rex V. £dg- court of king’s bcrich by certiorari is fent down to be re- 
Re “P®" being returned amended, tlic parifh re- 

aii.**^ moving it abandon the prolrcution, they are not liable to 
cofts under 5. Geo. 2. c. 19. ; but that if they difpute the 
amended order) tliey ihall pay cofts. 


Rex w Tea- ^ FIFTHLY-, That where there is ho recognizance entered 
kinfm, '^*** for the payment of cofts upon removing fummary pro- 
1. Term Rep. Ceedings by certiorari, the Court are not authorifed to grant 
them by 13. Geo. 2. c. 18. ; but that it is difcretionary in 
the Court, whether they will grant a certiorari or not, 
and that the Court will oblige a party applying in this 
cafe for fuch writ to enter iisto a recognizance to pay 
cofts. 


Sixthly^ 
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f SixTHi-y.That if, on application fp.r this writ to renapveRe* «• Bits, 
a cotvviftion, ^he Coart fee that ^ 3 '**ices have 4ttiWn 
a proper conclufion, they will not grant a wi'iierai'ij tiioiigh ’*' 
the conclufion was drawn from prefarnptive evidence. 

+ SEVENTHLYjThat the Court will not tafeenotice of any 
fault contained in the certiorari to influence their judgment 
refpeftiiig the couvidlion. 338.'*™ 

As to THE EIGHTH. PoJMT, W2. How. far a certienn'/ is 
a fuperfedeas to the court below. 

Se£l. 57. It is (a) agreed jiy all the books, that after it is , » ; 

allowed by fuch court, it makes all its fubfequent proceed- ,(5,. 
ings on the record that is removed by it, erroneous. i. Salk, 

Yelvcrtoni*^ 

Alfoitfeetns to be generally (Z^) agreed, that a ceriiorari for 
the removal of an indiftment of forcible entry found " ‘*V 

the fciTions of the peace, being delivered to any one juftice fccble 306. 
of peace of the fame place, before the ftatute of 21. Jac. i. Moor 677. - 
fet forth more at large fefl:. 45, which requires, “ that * 5 **^ 

«« every fuch certiorari fhall be delivered at fomc quarter- i « u* 
feflions in open court,” did (by fuch delivery without (^) C. EUz, 
itiore) fo far fuperfedc the power of the fefTions, that all 915. 
its fubfequent proceedings thereon, and even an execution Moor 677- 
of a prior award on the fame indiftment, would have % 

been erroneous. And it feems to be generally {cj agreed, 
that any one fuch juftice to whom fuch certiorari fhould be 
delivered, might and ought thereupon immediately to have 
awarded a fui^€>Jtdea% to the flierifF, in order to have flopped 
the execution of any prior award of fuch court upon fuch 
indiameiit. 


Seil, 58. It feems to be the better {d) opinion, that 
a fuperfedeas on fuch a certiorari being delivered to the 
flieriff before he hath begun to put a procefs in execution, 
will make his fubfequent execution of it'wholly voidj bo- 2. Hale 215* 
caufe it is a minifterial aft, and not a judicial one. But 
if fuch fuperfedeas be not delivered to tlie IherifF till after 
he have in part executed fuch award, it {e) feems, that he 
may afterwards be authorifed to .go through with iit by (/)Dyer 98.' 
a writ oi venditioni exponas^ in the fame manner as he may ^ 
in the like cafe after a writ of error. But I (/) queftion, 
whether he can lawfully proceed after fuch fuperfedeas 
afkually delivered to him, without tlie writ of vendhioni 


exponas. 


49 *- 
3. Keble 


( / ) Sec the books next above chedy and Moor 5*4.2. i * SiikHd*i47# 
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59. It fccms to be the ftrongcr opinion, that a 
• being once delivered j makes all fubfeqvient pro- 

ceedings ori the record that ought to be removed by it 
f sY (^) erroneous, by forceofthefevvords, “ ci>ram mbhierminari 

noti allbty'* whether fuch proceedings are before or 
</h. 7. 15, after its ret liwn, and notwithftanding the party who profe- 
16. CO ted it never make any other fuit to have the record cer- 

B. Rccor<f,8. tjfied, but only by caufing the certiorari to be delivered. 
Samb!V*?i5. rcfpeS ^ certiorari hath a Wronger force than a 

Cromp. 13a, writ of error ; for that become^ (b) of no cffca, if the party 
2. Hale 415. who profecuted it ftegleft to get the record certified in a 
reafonable time. 

i:KcbIe54., 

107.118. I. Siderfin 2(33. 2. R. Abr. 491. 


frpHoor73. And it feems to be holden in feme ft ) books, that the 
; ^®blc93. very iffuing of a rM;<?r/7r/ is of itielf a fuprfcHeai to the 
inferior court, whether the certiorari be ever delivered or 
not; in the fame manner as an appearance in the court 
Moor 73!^^* above, and a fuperfedeas purchafed there, will avoid {d) an 
1. Inft. 128. outlawry pronounced after, though lach fiipcrfedcas were not 
delivered to the fheriff before the quhito cxadlusi but the 
contrary hereto, in relation to.ar,t*ri'/i>?vt; 7 , feems more agree- 
faV-* fuo c general tenor of the (c) books and the rcafon of 

l! 9^0, the thing. 

.!!• 

C. Eliz* iS2.9iS« C. Jac.43. Yefv. 52. 57^ 121. C. Car. 79. 2. Joiies 209, 

(/) X. Salk. And it hath been (f) adjudged, that if b. certiorari for 
» 44 ‘ 1*50. removal of an indiftment before jufticcs of peace be not 

delivered before the jury be fworn tor the trial of it, the 
juft ices may proceed. 

(jj) I. Keble Alfo it hath been (g) holden, that a certiorari is of no 
944- efFcfl:, unlefs it be delivered before its return is expired. 

(VSup.f.45. And it is certain, that by force of the fiatute it cannotat this 
’ to 62. A/tfr- time be any {h) fuperfedeas to the proceedings on an indift- 

tiorari re- ment at feflions, without a proper recognizance, dec. 
moves all 

things done between the /^eand return, Ld. Raym. 835. 1305. 

it) 2. R. A. Sedf, 60. It hath been (/) holden, that a certiorari for the 
749 ^' removal of a recognizance for the good behaviour, or for 

Sfc^fac'aSz* appearance at feflions, will fuperfede its obligation. But 
yeivert*207** would be highly inconvenient ; and the contrary opi- 
I. Bulft. 155. uionftems to be fupported by the better (/t) authority. 

(/) i6.Ed.4.s. that if an indiftment be removed 

B. Dlf. de * by certiorari after iflue joined, and afterwards remanded, the 
Pro. 52. inferior 
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inferior court ih^ proceed to/bial, iii tiho fanie : U il> 

would Imvc done, irho r^trierarih^ lwea gmittd: / 


Se^.Si. I (hall take it for (<r) granted, that inferior coqfIi Farrcliy ig. 

proceeding after a certierari delivered,^ udierai by law thqr n yeau tdi, 

ought not, are pnnifhable for a contenipVi whadi been 

more fully Ihewn, chap. 22. fe^ aSt tajifcria* jj6 


Seif. 63. . Alfo it feems, that hy the common law if a e«*- . * . / 

thrari be once filed, the proceeding below can {b) never be 
revived by any precedeudo (t). or king’* ■< 

bench in thi 

cafe of the King v. Whitlow* Hil. 6. Geo* 1. Vide alfo ^.Bafn. H9* King v* 
Gwynne. • — (fj The certiorari may be taken oflT the file if it was impr<^rly 

obtained, x. Burr. 488. 4. Burr. 2459.2521. on motion for that purpdfe previmii 
to a motion for procedendo^ 4. Burr. 2456. If the defendant is convicted on tOHw 
feilien, and the profecutor brings a certiorari^ the defendant ibali have a procedendoi 
1. Burrow ^49. 


As^o TttE Ni>JTH froiNT, ViZ* tfi what manner 4 
tiorari is to be returned. 


Sedf. 64. I fhall refer the reader for the form in' 

Which it is to be done, to (r) Lamiard ztid (d) Dalton^ (c) Lamb, b* 
and (hall farther take notice only of thefe following par- 2. 0.1.107* 
ticulars. to8. 

(^)Dalt.c.7|#^ 

134. t. Burn 3x1. to 3x9. Carthiw lii|« 


Se^, 65. Fift-sT, That every fuch return ought to be 
tinder the fcal {e) of the inferior court, or of the juftice (e)C.Eiit* 
or jdftices to whom it is direfted ; and if fuch court have 
no proper feal, it feems, (fj that the return may be wcU^-^^ ** 
made under any other. i's'ldcrfiav#. 

balkeld 4^.- 

Shower 336. A return was held bad becaufe it was Upon paper inftead of parehmsAt| 
I, Barnard, tij. 


Sr< 5 . 66. SEcoKDLy, That every fuch Ktum muft be 
made by the very fame perfon to whom the ca timvri is 
direfted ; for it it be direfted to •• the juftices of the 
“ peace” of fuch a place,- and the {g) clerk of the peace 
only return it ; or to “ the conllable,” or to “ the recorder 
“ of i?.” and the {h) deputy conftable, or deputy recorder, r. Abr, 
return it, without Ihewing in the return that the principal 75*. 75I. 
had power to make a deputy ; or to the fteward of St. 2- Kcble 38 j. 
“ Paul's" and the fteward of the church of St. (i) Pfter (r)».Kebi. 
and St. Paul return it, nothing is removed. Yet it is (k) ??,*• *j. ’ 

certain, that if it be direfted** to thejuftice of it 

may be returned by A. B. chief juilice ; for the fame officer i.Salk«W45a, 
is known to be meant in the writ and return, and his de> *• Kehistej; 
Von. IV. M Icription 
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(a) Yehrer. f^rip^oh in ibafk i§ in fubftana the ftnaie. Alfo it i$ (a) 
C.*jae. »5*. writ pf error be direfied id feveral jufticesj 

rctanted hy part of them only ; yet if it (i) trtffy recite 
' i.'Kebu 941. the record, it fp far removes it. that a new wrh of error 
lies 4 * reconfy quodeoram nobis l^c. And (f) quart 

i’ j/ how the Cpfirt Iball proceed upori the like mif-retnrn of a 

(/; Vehr.<{i». rrr/«r^/. 

. SKd"* He'6« t%A 

t. lt. .Abr« 753. {f)F. N. B. 71. Holt 157. A certiorari to remove an order of 
tw^i jufticies may be dire^ed to the fciiions» and returned by them, Strange 470. 


<(/) ai.H.y. 

C. Jac. 669. 
sV 7,. 1. 

t e fedl. 43 
Reg. Vo 
dal, 
a 3. Ann. 

W S“p«» 

&£t. 43. 
iteg. Origin 90 
ton c. 70. 


SeSf. 67. Thirdly, That (d) regularly a recognizance 
taken by a juftice of peace, whether it ftill actually continue 
in the naiids of fuch juftice, or (c) have been fentby him 
to the clerk of the peace, ought to be certified on a certiorari 
for the removal of it by fuch juftice only, until it be made a 
record of the feflions, (/) after which it fhall be certified*ia 
the fame manner as the other records thereof (hall be* 

151. 2831 284, &c. F. N. B. Sx. 2. H. 7. B. Peace 11. DaU 


Crotnp. 

e« 7. f* 5x^1 
«« 7 * 

Palt.c. 134. 

22. Ed. 4* 
12a i>*' 

12. H. 7. 25. 
3. R. 3. Ov 


Se/fu 68. Fourthly, That it is ff) advifable, that a 
return to a certiorari direfted to juftices of peace for the re- 
moval of an indictment taken before them, have the claufe 
neemn ad divetfas felonias^ as well in the {h) defeription 
of the juftices who make the certificate, as of thofe before 
whom the indiiftmcnt is faidto be taken in caption ; wliicli 
matter hath been already confidered, dti. 8. feft. 33. and ch. 
2$. left. 121, 122, 123. 


,B. Indict. 3i. 

56. Caufe a remover Pica, 27. 


Vide I. Keble 2 6'3. 


Vide IX. Mod. 172. 


^>6.Mpd.9o. Se^. 69. Fifthly, (/) That the perfon to whom a 
®S*^'^;.Nor- certiorari is direfted, may make what return to it he pleafes ; 

arid the Court will not ftop the filing of it on affidavits of 
its falfity, except only where the public good requires it, as 
iti the cafe of the (/t) comrurffieners of fewers, or for fome 
other fpecial reafon : But regularly the (/) only remedy 
agaihft fuch^a falfe return, is an a£lion on the cafe at the 
fuit of the party injured by it, and infOrmatioOy &c. at the 
fuit of the ting. 


t9n, Paf. 

It. Anna?. 

U) Sup. f. 34. 
(/) 6. Mod. 
90. 

Str^g9 6^., 


Se^. 70. Sixthly, (m) That whatfoeyer itfattm are 
/»fj 2. Salk, put into the return to ^ certiorari^ by way of explanation or 
492, 493* otherwife, befides tliofe which are cxprefsly ordered to be 
certified, are put in without any warrant or authority, arid 
coufequently lhall be no more r^arded by the Court above, 
than if they bad been wholly omitted. 

Seifn 
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Sea. 71. SfivEi^THty; That {«) McnJty 'liie.ieiurti 
to a certiorari ought to certify tb^.f^ctm itfclf, or teriof , 
of it, or the tenor of the tiindr, (c) aecoMii^as the p.*N. B. tft* 
writ requires; And agreeably hjfrcto, it hath been ^d), ad- (>) P. K K* ■ 
jud^d, that if, on a «rr/»rar 7 to return ah order of julUdid 
hf peace, thb tenor of fijcH order be ceftifiid* the fe'turrt l\ ^ "is y* 
is naught.. Yet a ieturn of the tenor of an irididment 
from London on a certiorari to remove the iiidiftment it- Qrom. 
felf, is good bt the city charter, as hdth beeti alrdtdy ihihiirnj Steltoi c. 
feft. 26; ^*1* f. «f* 

(<0 1. Salkcld 147; «. SalkeU 491, 4^ 

Alfd, it (e) feems to have been generally hdlden, that ? 

wherever the purport of a certiorari is hot to pfoc^ uOOn ^ 

the record to be removed, but only to try an iflue 6f nut tiel - 

record, it is fufficient to certify the tenor Of the record, whe- Dyer sBy, 
therthe certiorari require a certificate Of the record itfelf, ot i.KeUc tttfi 
of the tenor of it only. 

However; I take it to be clearj that if the Court which 
awards fuch a certiorari, have nO jurifdiftion to proc^ on 
the record thereby Ordered to beremoved ; as where the Court : . ^ i. 
of (/^.common pleas award a certiorari for the remOval of an 
indiament on the ilTue ointdiiel record, concerning fuOh in- 
diriment, the court below ought Only to certify the tenor of . ‘ ' 

it, left tlierC fhould be a failure of juftke. 

As to TfiE TENTii foiRT; o/s. Where a rccotd ii re- 
hioved by certiorari. 


Sea. 72. Havi rig ^jremiftd that nothing can be rWfio^ed by 
it where it is improperly (g) dirciSled, or (hj returned, (fof (,) vidafB» 
which 1 lhall refer the reader to the foregoing parts of this fec.4t, 41,41*: 
chapter) 1 ftiill in tliis place obferve otily the following f 4 ) Via*fttpj 
particulars: f.<9,lte. 


and before its return, to liKewue a { cernaran may remove 
a record that (hall come within its delctiptioh befortf the t. K. As 
time of its return, though there were no fuch record in ^e 7 ^- ^ . 

at the time of its tejie, {mj nor at fhe tirite 'When it was fifft ^/Rec^'t 
delivered to the court below. (/) 4. R, 3. 4. 

Dyer is». 

X. Veiitris S3. B. Rccordarey. i.Mod.41. x. Salkrfd 149. Family 138. 
b. 4. f. 517. Crompton 13*. Daltonc. 134. *’,^°^* ***• , , 3 ?’. 

I. Sid. 3x7. ». X,«ble X41, 14a. Noy 54- >• R* 749. fmj i.K. 

Ld. Raym. 833, 1365. Vide xi. Mod. 110. 136. A Verdxa cannot be removed fco^ 
ffilions before judgmenti Strange 765* 819* e « 

M 



P -Of PROCESS BY CERTIO^ARJ. Bfc 4. 

‘^^R*** ^ SeU. SecoNOLY, That BS a will remove a 

B. 71. was /tf J diicontinued below, bccaufe the Court 

Record. %. aboi?^ will proceed only on the plaint, and all the other pro- 
ceedings thereon below are to no purpofe, there feerhs to 
be the like reafon that ^.certiorari alfo may remove an iudidl- 
taent which Vas difeontinued below. 


* a" ^ 

e^iioran 
tp remove an 
lliidi£huent, 
wM not ce- 
SEipVe a con* 
Vision. 


. SeSI. 75. Thirdly, That as a writ of error can re- 
move no record which materially varies from the defcriptioii 
fet forth in fuch writ, io neither can z. certiorari^ as in the 
following iiillances. 


lUymond 971. 

76. I. Where the writ deferibes an indl Ament 
or other i*ecord taken before A. B. and eight others, and 
Jac. that certified appears to have been taken before [b) A* 

and feven others only, or (^) before him and the other 
PJow^den^o*! eight mentioned, and others alfo befides them ; or where 
(f) B Err. 13* writ deferibes a record (d) coram A. ei B. et fociii fuis ; and 
aB. H. 6. 11. the record certified appears to have been taken coram C, D* 
t. Keble ii9, gt Jodis fuis ; or (^r) where the writ calls the juftices, before 
?|i* *^Sid whom the record is taken, jujiiciarios noftros.^ and in the re- 
.448; ^ certified they appear to have taken it as juftices of a 

FatRilclcafc * former king. 

1; R. Abr. 

753. (^) I. Rol. Abr. 754. Dyer 105. Yclvcrton iia. Lord Raymond 1203. 


If) 2. AlTiEc IL Where the vtrit deferibes an indiAment for 

s P C o V f ) two horfes, and that certified is for ftealing one 

BWariklte horle only. 

62. 

Laiftb. b. f. 51B. B. Cor. 69. Crompton S32. t. Buhl. 155. 


(^)i. Salk. Seif* 78. III. (f) Where the writ deferibes an order 
concerning foreign fait, and that certified is concerning 
. larrcllysr. fait in general. ^ 

2. Salk. Seif. 7g. IV. (i) Where the writ deferibes an order 
. concerning the town of Needham- Market^ or concerning 
C. Eliz.^Bi. ujanor of Anjly^ (i) and an order concerning the 
V;i2. izc Needham^ or the manor of Ancjley^ is returned, 

R. Variance without Ihewing in the return that they are both the fame 
®6. town. 

(it) t. Salk. Y the writ mentions only (i) orders 

sjfg. V Hot- agairift A. B. and C. or indictments wherein jf. B* and C. 
fpiitT, Hil. are indiAed, and thpfe certified are againft A. orlly, or 
V ;tA. Artn.Con. againft i^and B. only. Yet (/) it is takfth for granted in 

39;, * (/)6. Ed, 4. 5. Lucafj B. Record. 57. Lamb. b. 4. c. 7. f. 317. Cromp- 
xn« i.i. i>altcmcai34. March tx A. 

many 
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many books, neither do I find It any where denifdt that af 
certiorari for the removal of all indiaments againft vf. may 
remove one wherein the faid is indided^ together wi til 
twenty others, fo far as it concerns hhn; becaufe in judg- 
ment of Jaw it isa|Cpv 0 ral indiftmcnt as to every one of the 
perfons indifted. Fat I do not find it (a), agreed, whether, (rf^AiT. 6 «£|^ 
in fuch a cafe, the indidment ihaii be removed fo far as it 4. s* 
concerns the other twenty ? B. 

Lamb. b. 4. c. 7. f. ^t;. Crompton 1^2. Dalton c. 134. Denied, March iiiv 

1. K.cble 23X. 10. Modern 205. Lord Raymond 609. 1103. 

8 t. VI. Where there is a (ij material variance (^) Vide i;Ri 
between the writ and tlie records certified, in the names or 
additions of the parties ; as where the writ gives the defen- Mic^ 
dantthe furiiame of fc) Giggure^ and the record certified 3. Geo. t. I 
that oi Giggeer ; or where the writ commands the removal 
of all convidions againft (d) Hcnry^ coachman, quocunque C. Jac.^ 
nomine cenfeatur^ and thofe certified are againft Henry Mun^ ^o'c. Tac.' 
toHy coachman ; or where the writ calls the defendant John 
(r) o/Stiles^ and the record is John Stiles \ or where the one a.R.Abr.si^. 
calls him (/) knight and baronet, and the other baronet Sucha varU J 
only ; or the one {g) Garret Malines^ and the other Gerrard 
Malines ; or tlie one J, S. (h) nuper de B* and the other J. airf the wiV 
S, nuper de C,\ or the one J^ S, of' B, fadler, ^1} and tue adjudged 

other 7. S. of B. falter. taf. 

(i6) Adj. in a 

writ of error, Ainfworth and Wilfon, Hil. $. Geo. 1. Par. Cafe x. To a c itiorari 
on a writ of error diminution may be certified, 8. Mod. 31. Siderfiii 193. (ij Dyer" 
173. i.R. Abr. 753. 

Yet if the variance be only in the fpelling, and the words ( 1 ) C. Eliz. 
have the very fame found cither way, as fh) Bird and Bi^rdy 
(1) skclbury and Shdhery^ it feenis that it will not be mate- 
rial ; becaufe it appears not by any record of the Court (/)Videt. 
but that the name in the certiorari may be the true name, Eiiz. 17 *. 
and the record edrtified deferibing one by a name of the E. Abr. ; 
fame found, lhall be intended to mean tiie fame perfon. A>r. ' 

t . 329. 

Alfo, if a certiorari name the party without any addition, 
and the Record certified name him witj|f an addition; 
yet it feems that it may be probably argued; that the record 
maybe well removed by fuch writ, in the fame manner as 
it may be by a writ of{m) error which has the like variance. Slmte v; 
But if a writ of error deferibe a perfon with an addition Car, HiL 
which is omitted in the record certified, it hath been {n) 
lately adjudged, contrary to the opinion of Sir Bdward^ yj^^^*^^^^^ 
Coke's ( 0 ) Third Report to the contrdiTy ("which feems to be Vide Dyei: * 
rather contradifted than fupported by tlic (/>) authorities Con. i. Sid. 

104. 

2. R. Abr. 328, 329. (fl) 3. Co. a. x. R. Abr. 752. fj>) 9. H. 6. t. 7, Aflizc 

2O. Ailize 31. , . ^ ' 

M 3 cited 
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tomaintaiivit), that Jt cannot remove thjs record ; 
rearoii ffsems to be the fame iji fefppjEt of a cft tiprari. 


If the writ napi^e more defer 4 &njts than are in t)ie record, it k variance, Strange i x ^ 
Bin it need not deicribe whether the ofifehce he Inip contra formmk Jfatuiiy Strapgc 845* 
TOe alfo*v Hare »i4. ' * ' ‘ . ,r . r 

ii itrt 'mari to remove a conviction on indi^ment muft give the defendant a day in 
jmdrty tord Raymond 971.’ Strange x; 6. 8 4^/ 


As to THE eleventh ppiNTr vi%* Wh^t is tp be done 
bj'thc court ahovp, where the record mentioned in a cerr 
itorari is not removed by it# 

f ^ H (<» ) faid, that fuel) copirt caqnot in ftich cafe 

hi! proceed upon the record ; becaufc in judgment of law it ftill 

9 * remains in thp court below, but will either ( 6 ) auafh the 
Affize 3. writ, and (tf) award a new one, pr fufFer the court below to 
l^ide X. Sid. proceed in the caufe, and take fuch (d) order in relation tq 
!?&eble x4a. dcfeiidant’s appearance, either in the orie court or the 
(d) x,Rchti * other, to ahfwer the farther profepution of the caufe againft 
101. ‘ him, as ihall in diferetion appear to be mqft proper. 

t.Stlkeld 147. 

^ Stra. x«i7. 3. Affize 3. {d) it, H. 7. *5. 3- Aflizc 3. 2. R. 3. 9. 20. 
^B.Ihdi^. 50. B. Cor. 69. 2. Keble 142. Lamb. b. 4.0. 7. f. 518. Sup.x. 25^ 
fcftr lu a. |Iale c. 198. Carthewzzj. a. Bar. K. B. ^X3. 





CHAPTER THE TWENTY -SEVENTH, 

CONTINUED. 


Of PROCESS 

IN 

THE SUPERIOR COURT. 

A ND Jiow I fliall coniider what procefs is to be awarded 
after the removal of a record by certiorari into a fupc* 
rior court. 

Se3. 83. As to which I take it be agreed, that, afterfuch - . P. d - 
removal, if the defendant do not appear in the court of Jo. ’ ’ ' 

king’s bench, the fame kind , of procefs lies againft him Summary sir, ; 
as if the caufe bad been originally commenced there. Carthew 

Alfo I take it to be {b) agreed, thatleein^by fuch removal (^ys. P.C« 
the caufe is wholly put without day, there is no wayto non- 7|* _ . 
fuit the plaintiff, before he hath appeared in the court of 
king’s bench, but by taking out a fare facias to warn him (o *$alkeld$t« 
profecutehis appeal in that court. Whereupon if the Ihe- 6a. 
riff return afcire fecit he fliall be nonfuit ; and if the IherifF Mod. 
return a a fcire facias ficut alias ftall be awarded; B^ppeal i|, 

whereupon if the Iheriff return a fecond nihilt I do not find ptcor. rof. 
it (r) agreed what ought farther to be done fj), ^yVideS.?, !' 

O'. 70* 7*. 

4S. £d. 3. £2. 48. Ailizc3. B. Appeal 15. 140. F. Coroae 105. 
lu^ipofc a noni'uit. Bac. Ab. 359. noteSf 


M4 






CHAPTER THE TWENTY-SEVENTH. 

CQNTIMUEP, 


Op error 

PROCESS. 


AS to the feventh particular, vk. Where the proceft 
on an appeal, indiament, or information, fliall be 
faid to be dtfcmtinutd, or mifcmalmed^ or pit without 
dap 


Sea. 84. Having premifed, that it fcems to be agreed, 
that every fuit, whether civil or criminal, and alfo every 
procefs in fuch fuit againft jurors ought to be properly <^n- 
tinued from day to day, from its coromcnceroeijt to its con- 
clufion, without any the leaft gap or chafm ; and that the 
fufferingany fuch gap orchalm, is properly (a) called a TiiJ» 
di/continuance i and the continuing of the fuit by im- \t! ***' 

proper procefs, as hyoi capias inftead of idiflringas, ^ Finch 431. 
giving the parties an (c) illegal day, is properly called a ei/A S®*^*'* ***• 
C9nUnuance \ B. Amend. 17, 

F. Pro. 124. 

I.H.7. *. «.Edw.3.*. »*.Ed.4.3. **-H.4.3. 

12. H. 4. 3. to. H. 7, Keilway 36. Fmch43i. Coke Lit. 313. B. Dif. da 
^0.11. S3. 50. 57. 6u i2.H.4.t». Con. 40. E.3. 16. F. Amend, it. MB, 
P». dePro. 23. ii.H. 7*i$. 


I Ihall for themei&^fi^nderftanding of the learning 
of this Itind, endeavour mote particubarly to Ihew, ^ 

be difoiSnuS*^**^’**^’^ Wftanpes pfocefs is generally faid «S 


Where to be milcontinued { 
3. Where to be put without day. 
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Process is generally faid to be difcontinued in the fol- 
lowing inftanccs ; 

Seff. 85. First, Where the fecond is not tejledoxs. the 
(a) u Bulft. very fanie^^i) day on which the firft is returnable \ as where 
141, S4S, ^ fvemre facia i is returnkble on the twenty- third of January) 
Y^lvcr toA diftringai is tejled oxi the twenty-fourth or any otlier 

#os. ’ * fubfequent day, 

C.Jar. 1S3, 

1S4. Modern %8i, X82, 283, 1. Salkeid 51. 


S^/?. 86. SEcoNDLYjWherc there is a Term intervening 
between the tejie and return of 2^{b) capias ; for the law will 
Byer 175. not fuffcr any fuch capias, left thereby the defendant fhould 
C,\ Eliz. 467. be imprifoned an unrcafonable time ; but an original may 
f, Continu- be continued by any (c) other procefs, except a capias, 
3 « though it have a Term or more intervening between its tefe 
Y XI*. ^ return, fdj Neither is it any objeftion to an exigent, 

JDalilbn 108. ^bat it is not made returnable on the next Term after its 
Dyer 175. ie//e, becaufe it tnuft allow time enough for five county 

Qu. B.Dif. courts to be holden between its and its return, 
dcPro,2 3. 

ftx, H. 7* 16. (ftj Dalifon 108. i.K. Abr. 484. 

(<f)C. Jac. Thirdly, (e) Where, after ilTue ordempr- 

16 Court give the parties a day to a diftant Term, 

21*! h!^ 7! 1^6. without making any continuance to that immediately fol- 
i.k. Abr. * lowing. 

4S4. 9» 10. 

Coai 1, Bulflrodc i 44 ** 3- Bulftrodc 233. 

(f)!. Dati. Sr/?. 88. FouRTHLYj Where the Term to which the 
Abr. 243, f^it is continued is adjourned, and the fuit is {/) not ad- 
r-KUvv' journed accordingly, 

SeS. 89. FiFttiLlf, Whert any «f the parties are de- 
feribed in any contiunance pF the fuit, whetlier on the 
F. Dif.J. (g) or by (A) procefs^ 8y a name or addition va- 

fl. Amepd.ia. thofe iri the onigldM^ &c. though (/) only ip onft 

>o. E. 3. i«. 

toF. Amend, « « « 

13. 17. 21. 27* ^9. 77. 7. 12. 17. 40. 42. Err, I5. B. Dji. de Pro. 4 'i.. 

Amend. 50. 38- Ed, 3. 22. 39 - Ed. 3. 31- 40- Ed. 3. 3^ 34. 8. H. 5. 2. 7. H. 

ij^. i7, 9* H. 6, 39, (/) (Xl 4* H, 6 , 6.. B, Amends 45, F . Amend. 21. 

(4) 21, Ed.4. Se^. 90. Sixthly, W here, after iflue joined, the proeef* 
4P- . is (i) not continued from time to time againft the jm^or^, 

B. Dif. dc returnable on the fame days to wlii^h the fviit is contirxif^ 
|™r;tinu.8*. wHbejoUagainftthejjuirti??. 
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Se£f. 91. SevpntHly, Where ( 4 ) « joint vwrre i» firft 
awarded for the tri^ of all the defendants twetho’) iml tif* p 
' tcrwards fc vcral vfnires for the tri^ of each 01 th^« Vide 7*. H*. ($» 

.• 7 > ' 

Sell. 92.’ Eighthly, Where a fwilrr blaits jart of 
the i^ue or iiTues to be tried, 1 ^ 3 ^ 

2 * ll* a 

'Vide B. pif. de Pro* <1^ Qjj* C* EUi* 622# 


Seil. 93. Ninthly, (f ) W here a Vfnirf omits any of the (e) F, pif, 
parties. ’V*.; i 

1* Boll* 22f. . 

a. Bulftrpde 311. Winch, 73. B. Amend. 56. 39.E. 3. ai^ 


Se^. 94. Tenthly, Where a jutor is ii^cd in the P* Replf» 
^aieaf corpora by a name (rf) different from that in the panel . 

returned on the venire ; or where a juror returned on luch a 4 ,*h.%^ y, 1; 
panel is wholly omitted in the habeas corpora' But in tliOfe 19 H.a. 39.* : 
cafes, if the jpror fo mifnamed, or {e) omitted, be not fworn 9. 4 * ss« 

at the trial of the caufe, it is (fj queftionable, Whether r 

tliere be any difcontinuance at all ? i.PwiiSbr, 

33*« 33 >. 

5. Coke 42. re) F. Amend. 57. 37. H. d.ts, B. Amend. 514 (/} I. Siderfin 6S. 

1 Keble 182. 191, 198. 215. 6 , Modern *95. F. Dif. 4. feem to make Unodifeonv 
tinuance. But 19. H. 6. 39. 34. H. 6. ae. 17. H. d. 5. F. ^qneft iSw- 

5. Coke 6 . 37. F. pif. 37. 3S. B. Ajnend. ie, 37. 9a. are to the contrary. Vida 
Pro. El«. 586. 


Sell. 95. Eleventhly, Where a venire or diflriiigat Or)F.Err.i^ 
are iffued without any (gj awar^ on the roll to warrant **• 

ibem. 

Sell. 96. It (h) feems, that before the making of the (4',vide fap.c, 
ftatutes of 11. Hen. 6. c. 6. and i. £dw. 6. c. 7. all pleas 5.' fea 3,6,7^ 
and proceffes before juffices of a^ze, gaol-deliveiy, oyer 8,9,10,11,11. ’ 
and terminer, or peace, or other the kiiig’s commimonerSe 77 * 
were difeontinued by the pnaking a new commiffion.. or 
allbciation, or by altering the names of the juftices or 
CommliTiopers : bpt this mifehief- is fUIy remediM by tho& 

^tutes. ... . 

SeU. 97. Ifan («) indictment be removed by evn/sren, (j-yvideBJHt 
after iffue joined, and procefs awarded for the trial ; If de Pro. 32. 
it lhall be difcontiiraea, if not remanded before th* letam of <$■ 

Ijich procefs? 8up.feft,e«. 
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r'lt- ■■ ■■ 

As to TKR sfcoN^ POINT, Whcrc proccfs is gciic- 
ridly faid to be mifcohtmued. 

98. It fecixis, that wherever an error in procefs 
doth not ainount to a Ji/contim^r/ce, it is generally called a 
mi/contimance. And this feems agreeable to the proper 
' liption of the word ; for as a canfc may then properly be 
laid to be difeontinued, when there is either nothing at all 
done to continue it, , or nothing but what is as to this pur- 
pofe merely void in law, fo it feeitis to be properly laid to 
i i ff' mtfeontmued, where it is continued amifs, or by an (a) 

woiicous and not void continuance. And agreeably here- 
7- to, the books which fpeak of errors in procefs feem genc- 
E. a- 20. rally to include them all, without {hj exception, under the 
W 7 - geiieral heads of mifeontinuance and difcontinuancc. And 
S toif* dc ^ apprehend, was alfo the opinion of the greater 

47 . court of king’s bench in the late calc of {c) 

j(e. 57, l^ddringtonv^ Charlton. 

Atiiend, 17, 

C.Jae. 4S5, iS4r s, Buld. 142, 143. (^) Trtn. ti. Anns, 10. Modern 86. 


As to THS THIRD POINT, 
faid to be put without day. 


v/z. Where procefs lhall be 


^Gro. Jac. 14 . 
Moor 748 . 
a# Hale 189. 


(Wj yicokcio, 99 \ feems agreed, that by the common law 

all proceedings upon any indiameut, information, or po- 
pular aftion, whereon no judgment bad been given, were 
wholly determined by the demife of the king, and that no- 
thing remained but the indiftment or information, original 
writ, dr bill, which vittQ put without day till re-continued 
by te-attachmeiit to bring in the defendants to plead de 
novo. But this is fully {e) provided for by 4. & 5. Will. 
3. c. 18. and I. Ann. c. 8* by which it is enafted, 
** That fucli procefs, &c. lhall continue in the fame force 
after the king’s demife, it wguld have had if he had 
lived,’* 


U) Sup. c. 
!• *2, 


t. 


i/)7Xoke30. appeals, ( f ) I do not find it any where 

V * iaid, that the ^pleas, and; ]pth^^ prpi^dings thci;ein, being 
put without day by the d&inife of the king, might not bei 
revived by a fpecial re-attachment, in the fa:me manner as 
. , in iuy otlieraiflibn : However, it is certain at this day,' that 
by force of i. Edward 6. c. 7. and i. Ann. c. 8, ** neither 
. •• the writ nor bUl, nor any plea, nor proceedings, therein,, 
lhall be atiy way difeontinued or put vvitliout day by fuclv 
demife.’* 
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Seif. 101. It feetns to be holden byfaj foai(^ t^atr2UMl>r«rti& 
caiifes, whether civil or crifliiilal» ace dyiethi^ed, and , 

(S) others, who feem to fpeak more accurately, tlMtf they 
are pat without day, by the juftices, before whom they Pro. *9^ . 
depending, not coming on the day to which they are con- 1,5. Affize 
tinned, whether fuch aofence were occafioned by (c) death, Vide 
or any other canfe. But it'feems to be agreed by all, Ihat^ ?*: 
caufe fo difeoHtinued, or put without day, cannot be revived 
without a or re-attachment ■, which, if they are Finch : ; 

\d) fpecial, may revive the whole proceedings ; but if gene- *Si> , ^ 

ral, the original record only. Nor do 1 find that any ' 

llaiute hath remedied this mifcbief, except in the cafe of i 

aflizes, and juris utrumy which are provided for by i. Edw. ,7. ,,, a** J 

fe. c. 7. 9 * H- *• 4a. 

* *4. E« . 

Affizc 41. 30. Aflize 39. B. Dif. dc Pro. a. (c) B. Reattachment ' 4. 

F, N. B. XII. 287. 188. (d) 7, Coke ao. . F. Re*attachment i. . ' V 


As to THE EIGHTH GENERAL POINT, VtZ. HoW far 
errors in procefs are fatal. 

102. It feems to be generally taken h) as an vn- 
doubted principle, that a difcontlnuancej by fiiffering a total ** ^ 
chafm in the proceedings, whether on the roll or in the YelVer. 
procfjs^ by Hot giving a frelh continuance upon the C. Jac, aSj* 
determination of the precedent, (hall never be aided by an ap- ** ^ * 9 * 

pearance and pleading over. And the Year-Book ^019. iyl 

5. 2. pL 7. feems to have an opinion, that the mifretum of 34! h! 6. 20! 
a (hcrifF, as where he returns a cepi on the award of an exi- 18. tt. 6. 15. 
gent, is not faved by the defendant’s pleading over ; 1>at 
tliis is (g) queftioned by Staundforde, and feems contrary Pro. 4.’ in 
to the general tenor of the other (A) books, and contradiAed 4^. ^ 
both by (i) Brook and (i) Fizthsrbert, in their abridgment Amend. 17 
of this very cafe ; and in all probability the book is mif- F. Pro. lay.X 
printed ; for, as it ftands at prefent, it is hardly fenfc, or re* ?“• 
Ucileablewith(/)itfcJf. _ fl?Ed j?,'*. 

Vide B. Err. 3. Replead. 2. and Difc. i. where the contrary opinion is faid to 
have been holdcn ; but this feems not to be warranted by the Cale at large ttpr ibo 
Year Book. (/) Vide fup. c. 43. feft. 143V (^) S. P. C. 169. (b) 5. Coke 45; 
F. Corone 444. Coke Lit* 325. SalkeHi,59. i. Siderfin 260. i. R. Abr. 779,784.' 
Yelverton 158. C. Eliz. ^82. ( Jac, 311; See the books cited to the other parta 
of this fedtion. In 1. R, Abr. 386. notice is taken of three refoludons, that a cafi/ai^ 
where it lies nor, is not aided by an appearance and pleading over, and of a fubfeottant 
one eomradiCting them. //) B. Reftitution 8. (b) F. Cor. 68. But in another 
part of his book he abndg;es this cafe, without taking any exception to it. F, Da* 
mage 50. (/) Alfo it is cited in Yelverton 204. C. Jac. 284. t. Bulft. 142. far 
the proof of the poatrary opinion. 


But 
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Bh ii 


^ Biitif t defendant appearing on erroneous procefs) ex- 
prefily except to it before he have pleaded over, there have 
«een many {aj authorities, that he ought to be difcharged, 
and the (i) new procefs (hall ifluc where the defeat firft 
happenea. But there is a greater {c) number of authorities 
to the contrary j by which it apjpcars, that if the original 
be good, and the defendant preient in court, he (hall be 
compelled to anfwer it, let the procefs whereon he came in, 
or the execution of it, be never fo erroneous or defeftivc, fo 
that it never were difeontinued ; for tlic end of procefs is to 
compel an appearance ; and that end being ferved, and a le- 
gal charge appearing agatnft the defendant no way difeon-^ 
tinned, the law will not fo far regard a (lip in the procefs, as 
to let the defendant out of court in order only to have him 
brought in again in better form. 

a* Mod. *65. 

But the Year-Book of 8. H. 6. 29. from which the above-cited authority in Brook, 
Bifcotttinuance, 50. is taken, feems rather to contradict than warrant it. (^) 8. H. 
^ 09 • * la. H. 6. 18. x8. H. 6. 15* 47. £. 14. B. Dif. dc Pro. 11. 50* 57. 

P. Pro. J27. Dif, 17. (f} zi, H, 16. P. Error 47. 46. £. 30. B. Error 

28. Refp. 12. P. Judg. 4. 18.H. 7. 21. Yelverton 158. s« S^erfin 160* 260^ 
and fee the other books under cited. 


i* 

47. Sow. 

!|8. U* 8. i5» 
l.H.6.9. 
F.RepKyia i 
Atnend; I4« 
Proaei^ S54. 
Error 82. 

B. Dir.de 
Pro. 50* S7* 
Def. and ap- 
pearance 1 1. 
3. &. Abr. 


(dy F.Dif. 
^6. 

5. H. 5. 3. 

3. R. Abr. 

779- 


And therefore where a defendant bath excepted to the pro- 
cefs whereon he hath appeared, that he was {d) never ferved 
with it, or that (e) no fuch procefs lies in the ctfe, or thart: 
it bore (/) ufie betbre the original, or that it was not award- 
ed into the {g) proper county, or that it was {h) not rc- 
Sf Ed. 3. 30. turnable at a proper day, or that it Was (i) direfted to one 
B. F.Ju^.4. who was no officer, or that it had not fo rriainy days as it 
10. IL 7. ought (i) between its tejie and return, or for any (/) other 
^ > fuch like dcfcA, yet he hath been compelled to anfwer the 

B^’ErnmJ.’ original 
Pro. 373. 

Jflur* 36. 54- *1. H. 7. s6. 8. H. 6. 29. F. Pro. 7. f f) Siderfin 40$. 

3$. E. J. 20. 2g.E.3. 31. F.Dir.39« (oj 2f. H. 16. Con. 40. E.3. 31. 
F. Amendment 24. fi)Cro. Eln. 4*^* W B. Jour. 36.54. Dif. 23. Error 169. 
Amend, do. F. Jour. 37. 38. 12. £• 4*. ix. 9. E. 4. j8. 2.' H. 7. 11. (/) F. 
pic 51. J. H.4.10. 


M w- 

dringtott 9. 
Cbairhott, 

3 K ri. Ann. 
to. Mod. 86. 
i.;Salk. 59* 


And agreeably heretd it was lately (m) refol ved, upon great 
deliberation by the cduit of king’s bench, againft the opi- 
nion of Mr. Justice Powell, that the defendant in atj 
appeal of dea&, coming in upon which was er- 

roneous for want of the words de morte viri^ had 
falvedthe error by hit appearance, notwithflanding he had 
done all he could to take advantage of it, by craving oyer of 
the procefs, then demurring. 


And 
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And note, .That in a}! the Tiiar-Betks (a) above-cjttd 
to this point, except (i) brie, it is ftid getterally, that fuch f/Anlnd*’' 
errors arc falved by an appearance, without any mention or ' 

any amendment ; but in that one it is faid> that they ihall (^) i.Hen. 7. 
be amended* 

SeSf. 103. Alfa it fcertis, that wherever procefs is awarded ■ 

(f) injianterftam time to time, without any tli« break or 
chafm, and the parties (d) have always a day upon Tkiie ^ 

ROLL, all other kinds of errors whatfoever that coitle nil* Yclvcrtoii 
der the name of difcontimiances^ are {e} falved by an ap- , 

peafance ; for there are (/) cafes by which it appears, that * ***• 
defendants appearing, and taking exceptions to iiich errors, ° Salkeld si, 
have been compelled to anfwcr to the original, which they c. Jac. tS4! * 
would not have been, if fuch original had not been taken W R* 
to have been difeontimed by fuch errors, as they certainly g 

are by an error, in fuffering a total chafm in the continu- 2 i!h.'7.*iS* 
ance. And if the original be not by fuch cr- 38! Edw, 3/ 

rors, why Ihould they not be as much falved by an ap- *0. 

pearance as any of the other errors abovementioned ? For ^ 

would it not oe altogether as trifling in this, as in p^o. Vi * 
other cafe, to difraifs a perfon only in order to fend for p. Dif/s9. 
him again ? And in criminal cafes this could not but be C. Jac, 

of the utmoft ill coiifequence, by giving the defendant, 3 

who is aftually in the power ofthe Court, an opportunity 5 - 

©fcfcaping. F-bif.40, 

^ 19* ^*39* 

Amendment 27. B. Replead, a. Dif. dc Pro. x. Error 3. 3. H. 6. 9. 

Se^l. 104. But it feems agreed by the {g) books, that Cr)F. Amend, 
any other dlfcontinuance in the procefs againft jurors, Ihall 
have the fame efFcfl: as a dlfcontinuance in. fuffering a ,0. * 

chafm in the pi^ocefs. But it feems that no fuch {h) Dif. dc Pro. 
difeontinuance^ whether in the proCefs or on the roll, fball 4* 
in any cafe difeontinue or abate the original fuit. But if it 3 ^* 

appear before trial, the Court (hall caufe (i) new procefs to be 3^*11. V/20. 
awarded where the firft fault happened ; and if after trials {b) 3Q, Aliize 
a new [k) venire to have the whole (/) iflue tried over again ; 36, 
becaufc the lirft venire executed, and the whole trial 
unwarranted.^ But (w) if judgment be given on averdift by - 

jurors appearing on a procefs any way erroneous, it will is not war. ^ 
be totally erroneous ; becaufe the trial was wholly un- ranted by the 

warranted, and confequently the iflue mif-tried. books at large, ^ 

which are 

27. H, 5, and 3+. H. 6. 10. (i) 19. H. 6. 39. 34. H. 6. 20. F. Amend. 26. 57. 
.Knqueft iS. zg/ Edw. 3. 31. B. Amendment 10. Dif. 30. 30. Aflize 36.. 
<e) 6. Modern 286, 287. F. Dif. 14. 38. zz. H. 6. 3. 4. (/) 2. H. 5, 3, F. Dif, 
35 * Vide 9. H. 4. 7. B. Enqufcil 9$, (») F. J udg. 12^ Error 16. 22. E. 3. a. 

7« H. S. 28. 29. £.3. ^31. 

Se^f. 
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Sifff io5v .Alfo, as I appr^nd, any other error jfl 
the prpceis againft tlie jurors who adually try a caufe will 
(tf) Vide inake a (a) mif-triai zs much as thofe which are called’ 
i. Dan. Abr. difcofAtnuances ; as where fuch procefs of this kind is award**! 
334f 335 * cd which ^ not (^) proper in the cafe, or where it is di- 
refted to z{c) wrong officer, or has a {d) wrong vifne^ of 
i^(^) the tormer procefs, or is f/) mif- returned, 

: * 9 ^ (i) not Returned at all, &c. For if errors of this kind 
iave fuch e^£t even in civil aftions, where they are not 
114.**' within fome of the ftatutes of Amendments or Jeofails^ as 
C. Eliz. 574. it feenis to be admitted that tliey have, it plainly follows, 

£ 86.^ that they muft always have it in criminal proceedings, 

lodr 356. fince [^h) no fuch proceedings are within the benefit of any 

^Cokr*6*^* ^^ thofe ftatutes. But if an error of this kind, owing 
\ti) C.Viiz. wholly to the mifprifion of the clerk, be difeovered be- 
iss. * ' fore trial, and the amendment of it will fet the whole 

vide fup. c. matter right, perhaps it may be (/) amended by the com- 

holden clearly, that even 
# 55 » 4 S^- a difcontittuance of procefe may be amended by confent of 
* I . Jac. c. 1 3 . tlie parties. * 

i 4 .&i 7 *Car; 

9. c. 8, (^e) C. Jac. 89. ‘ (/) C. Jac* 467. i. Dan. Abr. 354, 355. 357, 

(^)'Vidc 21. jac. c. 13. 1. Dan. Abr. 340, 341. 8. Coke 163. (b) 6. Modern 

983. 1. Salkeld Cl. (/) La quint. E. 4. 140. B. Amendment xo. 17. 66. 92. 
Dtf. dt* Pro. 4.47. F. Amendment 59. 75, 29. Edw. 3. 32. 21. H. 7. 40. 

F* Amendment 78. 


Sen. jc6. Howfoever an error may be fo far falved by 
the party’s appearance, that he lhall be as much com- 
pellable to anfwer the original, as if there had been no 
luch error : Yet if lie were fubjeft to any di fad vantage in 
reipect of having fuch procefs awarded againft him; as to 
the lofs of ins goods upon an exigent^ or to the forfeiture 
of the privilege of appearance by attorney upon a pluries ; 

Ken.7. he (/) lhall wholly avoid fuch difadvantage when fuch 
sj* award, which fhould have caufed it, appears to be any way 

u erroneous, whether in refpeft of a difcontinuance or mij^con^ 

tinuaiKt, or otlierwifc. 

184- 

B Att. 82. 84* Exigent 20. Summary 271. F. Amendment 27. F. Dif. 40- 
4fc. F. Error 82. Bur S. Hen. 5. z. 43# Edw, 3. 17, 18.34. F. Aincndmcat 77. 
B. i^ppeal 7. ftera contrary. 


Sen. 107. Alfo. for the like rcafon, it feems to be 
(«?) 3.Hen.7, agreed, that if a man be outlawed, or be condemned 
F ^Rt lead - default for not appearing to procefs which is any way 
• erroneous, he may lake advantage of the error in avoid- 


F. Error 47. 

Difc. de Pro. 17, t. Sideifin ipq. 260. B. Refimuion i. B« Amendment 60 • 
9. Edw. 4. tS. 


ance 
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ance of Aicb outlawry, or other condenmatidn ; for no 
one lhall be condemned barely for not where 

that Which Ihould have compelled is 

defeflive. But it (a) feems, that a defbft in procefs - . . j* 
lit an Outlawry, may be falved by tlie defeiidant^s pur- pj/,^ 
chafing a pardon, and flicwing it to the Court ; for , that F. Chart. >5* 
iuppoics that there was fuch an outlawry againft him as 
needed a pardon, which if it Were erroneous, it Wiou|d 
not do. 

Seff. 108. How far a Ji/ctHtmuance of one appeal Will 
be a bar to another, hath been already confidered, chap. at. 

{«&. 132. 


Vot. IV. 


N 






CHAPTER THE TWENTY-SEVENTH. 

CONTINUED. 

Or P R O C E S S 

OF 

OUTLAWRY. 


A nd now I am in the fccond place particularly to 
confider .the nature of procefs on a criminal accufa- 
tion, with a particular regard to procefs of Outlawry only. 

For the better underftaiiding tliercof, I fliall confidcr 
the following points : 

I .Whether procefs of outlawry lies in all criminal cafes. 

2. In what manner it is to be awarded in general. 

What is particularly required in the award of it againft 

the PRINCIPAL AND ACCESSARY. 

As to THE FIRST POINT, viz. Whether procels of out- 
lawry lies ill all criminal cafes. 

Se^. 109. I take it to be certain, that it lies in^ll ap- . . 

peals, {a) whether of felony or mayhem ; in all indi3- rinch 
ments of treafon or feipny ; on all {b) returns of a refcousi Xhelo. b. x. 
and alfo in all indidmentsof (r) trefpafs vi et armis. c. n. i. 

35. tt. fi. o. 

(/^J 7* Inft. 665. Con. F. Pro. 56. 213. 29. E. 3, x8. (f) 22. Ed. 

.4, II. Finch 355. B. Exigent 51. 35. H. 6 6. 2. Hale 194. 

Alfp it feems probable, that it lies on an indiftment of j h 6 
{d) confpiracy, or (e) deceit, or any other crime of a higher 9/ ’ ' / 
nature than a trefpafs with force and arms^ but (/*) not on F. Pro. S9. 
any indi&ment for a crime of an inferior nature. B.Exigcntii. 

i’ . 28*46. 

I S. P. C. 172. X92. 22. H. 6. 7. (i') 3*;. H- 6. 6. ^y) Vide 22. E. 4. ii. 35-H.^.6. 

I Con. 8. H. 6. 9. Thcl. b. i. c. 15. Dyer 213, 214. Sec alfo 4. Burr. 2558. 

+ But it has been folemnly determined, that outlawry lies Wilkes* Calb 
on an Information filed e^c ojfficio by the Attorney-Gene- 4 * Burr.2527« 
RAL for publifliing a libel. * * 555 * 

N 2 Sea. 
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Bk.a. 


(ii) ti* 4.t' 
ti. 

g. H. 6. 9. 

F. Pro. 8 1. 

B. Pfo. 17. 
Exigent 25. 
(«F,Pra, 
io 5 . 

. 9. £• 4* 

See St. Fro« 
vifors, 

:*7. E. j. 

{(c) 8. H'. S. 

.' 9 *' 

^ ex. E. 4* 
V> 

Con. F. Pro. 

; 09 - 

%%, H. 6. 7 . 
Qu. B'. Exig. 

lo*- 

6 . 

B. Pro, u$. 

{/) 3S-H. «, 

1 Keble 563. 

S$- H. f. 


(i}Fipch35<. 


aftal 188. 
$<n. 

z€, E. 3. 72 


Ff Exigent 30. 
Urlagarv 17. yx> W 
Error 82. 


feems (tf) agreed, that procefs of outlawry doeg 
not lie on any aAioh on a ftatute, unlefs it be given by fuch 
ilatute^ either exprefsly, as in the cafe of a (A)/>r/fmw;fne,and 
many other effes t or impliedly, as where a recovery is given 
by an adionr whcTciiduch procefs lay before. And agreeably 
hereto it bath been ^rndged, that it lies not in an aflion 
^ the ilatutes of fcj liveries, or of (J) maintenance, nor 
in (^) Jecus tantunif and that h lay not in a writ of cn- 
tvy on c. Rich, 2. c. y. until it was given by 23. Hen. 8. 
C. 14. but that it lies on a writ of trefpafs for a (g) forcible 
'entry on 8. Hen. 6. c. q. becaufe the ftatute cxprcfsly gives 
a recovery by fuch writ, and fuch procefs lies in it by the 
common law. Itfeems to be bolden in the (A) year- 
book of Henry the fixtb^ that it lies on all indiftments on 
ftatutes ; but the contrary is adjudged in {%) 22. Edw. 4. as 
to the ftatutes againft foteftalling ; and it is there laid down 
as a general rule, that it lies not on an indi< 3 ;meatany more 
than in an a£tion on a ftatute, unlefs it be exprefsly or im- 
pliedly given by fuch ftatute. 

6. F. Pro. loi. B Pro. 16. {g) B. Exigent 35. 37. H. jff. 23, 
(6) S. 11 . 6« 9. F. Pro. 81. (0 22. E. 4. li. B. Exigent 51. 
37. H. 6. 23. X. Hale 194. Ld.Raym. 987. 

As to THE sEtOKO POINT, In whst manner pro^ 
cefs of outlawry is to be awarded in general, I lliall 6b« 
feryc the foUowing particulars. 

III. First, That it feems to be agreed, (/f) that in 
every indiftment or appeal for any crime uqder the degree 
of capital, there muft be three capiases to the fheriff of the 
fame county wherein the profecution is commenced, before 


mall be awarded, unlefs it be after ( 1 ) judgment ; 
iTOl cafe ont capias is fufficient. — And (wj quare^ If 


. ^ . If 

three capias's be not ftill neceflary in an appeal qf rape, as 
they were at the common law, not^ithftauding it be made 
(») felony by ftatute ? 


Vide 3. sxf 

4. 9. ' 

3. 

' 40. E. '3. 

*5. ' F. Exigent 7. 27. Ffnch 476. fm) ?6. Aflizc x 3. F. Exjgcnt xo. 
roac 173. Pro. 14S. Exigent 67. («) Ch. 23. f. 59, &c; 


F. Co, 


fe) S. P. C. 
07 '* 

». Hale 194. 
j. Cor. x 34 « 

Finch 351. 
ip JV. Cor. 
784. 234. 

XX. AHize 97- 
Modern S}. 


Sf 3 . 112. Secondly, It feems to be («>) agreed, that 
one capias^ before the awart of the exigent^ hatli always been 
fufficient in an indi^ment qr appeal of death, or high trea- 
fon. But it feems (/>) doubtful whether two capias's were 
not required by the common law itk all indiflmputs and 
appeals of any other felony. 

Coil. S. H. I, f. Exigent. 3. Crp, Car. 31, x. Infl. 665. 
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However it is certaih> that they ati t^aited ih all ' 
tndi^tiients of any other felony, by Edw. 3! Ih 5* c. 14. 
by which it is recorded, “ That if after any man be in* 
di&ed of felony before die Juftices in their fej^msy to het^ 
and determim^ it (hall be commanded to me fiieriff to 
‘‘ attach his body by writ or preCept, which is Called a cet- 
“ pias\ and if the uierifF return in the fame writ or pre- 
** cept that the body is not found, another writ or pre^ T#o><^‘iuV 
cept of capias fhall be incontinently made, returnable at fcall iffue on 
“ three Weeks after. And in the fame writ or precept it»n'n®*Am^ 
fhall be comprifcd, tliat the fheriff fhall caufe to be feiaed . 

hi^ chattels, and to faftly keep them till the day of the befom 
writ or precept returned. And if the fheriff retnirn, that the 'exigeta 
“ the body is not found, and the indiiftee cometh not, the 

exigent fhall be awarded, ahd the chattels fhall be forfeit, »w*ea. 
as the law of the crown ordainetlu But if he come and 
“ yield himfelf, or be taken by the fheriff, or by other 
" minifler, before the return of the fecond capias^ then the 
goods and chattels fhall be faved.’* 


) have been the general (a) opinion, that (a) 
I appeals as well as fndi&ments, though ^7' 


S.P.C. 


Summaryxoy, 


<SSi7,ii4. Itfeemsto] 
this ftatute extends to 1 

it mention only the latter ; but that it extends not to any 
indiiftment or appeal of death, though it fpeak of feloiiy in i^cuc is the. 
general, fame as an 

indiftment, 

upon Which procefs df oiitlaWrjr Ueti i. Leonard 100. 


fSeJt.tt^. Bnt It hksbcenheld,thtitthis ftatntedoes not 
apply to a court of e/er and terminer and gaol delivery, but to t 

j ultices of the peace in their genCiul and quarter fefliot^only. s. Hale 19$. 

t Seii. 1 16. It feems alfo that an alias capias iEiM|n P^f" Rex w. Tic» 
fuance of the above flatute is good, although it do iM[|i&ntuU| daU, 4. Term 

a command to the fheriff to fei2e the goods of the defendant, ilep. 537. 

Rex V. Mor* 
ley, For. aSe. ). £leb. 

Seff. tty. TttiRi>i.Y, (i) Ybat after the fheriff hath re- (*) F. E*«g» 
turned a cepi, if he have not the body at the day, the Court , 

will not award an exigent on the fttggeftion of an efcape, un- 3 J Hm. V, $, 
lefs the fheriff will return one, 

S. P. C. 70. 

F. Exigent »s. 50. Adize a]* 

Seff. itB. EotJkTHLV, That if there be fcvcral appel- 
lees, fomc of which appear, and others make default, 
thofc who appear and plead a plea in abatement of die writ, 
or any fuch plea in bar as goes to the whole, the'Tuit (cj (0 Sum. st9« 

N 3. ■ fhaU**' 
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jhall be ^j^noed againft thofe who make default by 
only, and m exigent Ihall illiie till fuch a plea 6t ]^as mall 
be deterMni^. 


(a) F. Exig. 

26. 

Default 10. 

P7- V 
22. E. 3. II. 

^o. H. a. 
ifi. H.4.71^ 
f 6 J F. Prccefs 4 . 34- 
Pro. I. 3 . 34 . *55- 
7*. 


SeS. ii^. Fifthly, That Ihall f<?) never be 

awaided to the Ihcriff of any other county than that where- 
in the offence is laid ; and that by the (t) common law 
there was no (c) neccility of a capias to the fheriff of any 
other county. 


See Preamble 6. H. 6. c. 1. and 8. H. 6. c. lo. (r) Vide F. 
22. E. 3. II. 47. Edw. 3, 4. Dyer 295, 30. H. 6. 2. 


But the law relating to this matter having been al- 
tered by fcveral ftatutes, 1 fliall fet forth thofe ftatutes in 
particular, and endeavour to fhew how they are to be un- 
deriiood. 


Ori indift. 120. By 6. Hen. 6. c. I. it is recited, that divers of 

r**^ortfcaibn" khig’s fubjefts by falfe pradlices, covin, and confoiracy 
f^ndin^the*' of certain evil perfons, had been indi'fted in the lling's 
kingsl^ctu'h, bench of divers ielonks and treafons, by fufpefted jurors 
two capiai's hired and procured; to tlic. fame by confederacy and covin 
Aalliffuc be- of the faid con^irators, Iw force of which indictments a 
is award* awarded to the mcrifFs of the county where the 

* faid bench is, returnable within two or four days, at which 
day if the party fo indicted come not, an exigent is award- 
ed, whereby the goods and chattels of fuch perfons indifted 
be forfeit to the king ; and therefore, to provide a remedy it 
IS ORDAINED, That before any exigent be awarded 
“ againft fuch perfons indifted in the kitig^s bench of treafon 
or ||||iiy, writs of capias fliall be directed as well to the 
** fli^lH or flieriffs of the county wherein they be in- 
di*S:t* as to the flieriff or fherifi’s of the county whereof 
** they be named in the indiftments ; the fame capias having 
the (pace of fix weeks at the leaft, or longer time, by 
“ the diferetion of the faid juftices, if the cafe require it, 
** before the return of the fame ; which writs fo returned, 
the juftices (hall proceed in the manner as they had done 
“ before the ftatute : And if any exigent be awarded or any 
“ outlawry proiiounced againft luch perfons indifted before 
2. Hale 195. « the return of the faid Xvrits, the fame exigent^ fo awarded, 
** with the outlawry thereon pronounced, fliall be void, and 
‘‘ holden for none,’* 

On mci;<5V- I2I. By 8 ^en. 6 . c. 10*. it is recited. That divers 

jnents in one psrlpn^for their private revenge, and not of right, malici- 

county agninil 

offenefers rend ng in dnother, an alias capias CiaII iffac to take the offender, or to make 
J)rociamatiou in two counties before tfcc return of the writ. 

oufly 
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oiiOv by fubtle imagination had caufed and p^^nired many 
people to be iiidided and appealed of Several trea^ 

fons) felonieS) and trefpailes, before juftices of the peace and 
other commiffioners, and juftices and others having power 
to take indiflments or apneals in divers foreign counties^ 
liberties, and franchifes ot England^ in which the faid liege 
people be not lior at any time were converfant nor dwells 
ing ; by force of which indidinc^Si^s and apjpeals, and the 
proceiTes npon them made in the faidcounties, franchifes, and 
liberties fo indicted, the faid people have beeh add daily be put 
in exigent and after outlawed^ and thereupon their goods and 
chattels, lands and tenements forfeit, and they in great 
jeopailfy of their lives, whereas the faid perfons fo indidted, 
appealed, or put in exigent^ ox outlawed, had never knowledge 
of fuch indiamchts, appeals, exigents, or outlawries ; and 
therefore it is ena&ed, ‘‘ That upon every indiAment 
“ or appeal, by the which any fubjedt, dwelling in other 
counties than thofc where fuch indidtmentsor appeal ihall 
be taken, of treafon, felony, and trefpafs, before the 
juftices of peace, or before any other, having power to 
tsAce fuch indiAments or appeals, or odier commilHoners 
“ or juftices, in any county, fraiichife, or liberty of England^ 

“ before any exigent awarded upon any indidtment or ap- 
“ peal fo taken, prefently after the fitil Writ of capias 
turned, another writ of capias lhall be awarded, direAed 
“ to the flieriff of the county, whereof he, who is fo in- 
diAcd, is, or was fuppofed to be, converfant by the 
fame indi Ament, returnable before the fame juftices or 
comini ffioners before whom he is indiAed or appealed, 

‘‘ at a certain day, containing the fpace bf three months, 
from the date of the faid laft writ, where the counties be 
holdeii froin month to month ; and where the counties 
be holden from fix weeks to fix weeks, he (hal||nve the 
foacc of four months, until the day of the return of the 
laid writ : By, which writ of fecond capias^ the Iheriff 
“ fliall be commanded to take him which is fo indiAed or 
appealed, by his body, if he can be found within his 
bailiwick ; and if he cannot be found within his baili- 
‘‘ wick, that the faid fherifF lhall make proclama- 
TioN in two counties before tlie return of the fame writ, 

‘‘ that he which is fo indiAed or appealed, lhall appear 
before the faid juftices, or commiffioners in the county, 
liberty, or francliife where he is indiAed or appealed {a) («) The writ 
at the day contained in the faid laft writ of capias^ to an- therefore muft 
fwer to our Lord the King, or to the party, of the felony, 
treafon, or trefpafs whereof he is fd^diAed or appealed, to appear" 
After which fecond writ of capias fenbrved and returned, before the juf* 
if he which is fo indiAed or appealed come not at the ticei at the 
“ day of the fame writ of capias returned', the exigent lhall Term 

“ be awarded otgainft fuch perfons indiAed or appealed and 

N 4 “ every 
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^ cvcty of|||hcm,~And if any exigent be aW^^c^ nport 
any fucli mdifiment or appe4 agaiiift the fomk^^ 

•‘ or any Outlawry be upon that pronounc^i[|i as well the 
exiffnt fo awarded as the outlawiy upon thaf pronounced^ 
and every^of thein, be holden for none and void ; 

and that the party upon whom fuch exigent^ againft the 
form aforefaid) is awarded or outlawry pronouncedi be not 
endangered or put to lofa of his goods or chattels, lands 
or tenements, nor of his life.** 

SeA. 122.’ But by 8. Hen. 6. c. jo. f. 4. it is exprefsly 
provided, ** That tne above recited ftatutc, 6. Hen. 6.c. i. 
concerning procefs to be made before the king inhltbench^ 

Hand in force.’* 

. ' 

And by 8. Hen. 6. c. 10. f. 5. that this prefent ftatute fhall 
not extend to indifbnents or appeals taken within the 
county of Chtfitr^ 

And by 8. Hen. 6. c. 10. f. 6. that “ if any perfon {hall 
be indicted or appyialed of felony or treafon, and at the 
time of the fame felony or treafon fuppofed, was con- 
•• verfant within tlie county wl^rcof the indiSment or 
** appeal makes ni^ntibn^ tiie lik^procefs be made againfl 
fuch perfon fo iiidiSed or appealed as was ufed before.” 

Se^»l 2 ^, By 10. Hen. 6. c. 6. it is recited, that by the claufc 
in the above ftatute, “ returnable before the fame juftices or 
commiftibners betbre whom he is indifted or appealed,** 
fome thought that the writ of capias ordained to be 
direfted to the fheriff of the county whejeof he that is fo in- 
dialed or appealed was fuppofed to be converfant by the 
fame i^i(Stment or apped, fhall be returned before the 
iame juitices or commidioners, or other before wliom the 
indiflmcnt or appeal was taken, and . not ellewhere, and 
therefore to defraud and make fruftrate the ftatutes fued to 
tetnove fuch indictments and appeals out of the hands of 
the juftices or commiilibners aforefaid into the king’s bench 
and elfewhcre by certiorari or otherwife unknown to the 
party fo indicted or appealed, and thereupon fued the pro- 
cefc ufed at the common law, before the making of the faid 
ftatute, in the king’s bench and elfcwhere, after fuch re- 
moval ; and therefore it is enacted, ‘‘ 'l iiat tlie faid fta- 
tute (hall be holdeii and kept, and put in due execution 
** in all points; AND ALSO that if any fuch indictments 
taken before aii^ juft ices of the^ peace, or before any 
“ other having powlr to take I'uch indictments or appeals, 
or other juftices or conupiffioners in any county, fran- 
** ebife, or liberty of England^ lhall be removed before the 

king* 
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'■■■rx- ‘ ■ ■■■ ^ 

M king;^^ b or elfewhere by t^0^4^i^ othcrwirep 

** ft removing^ l^fore any awaMed 

upon- liny :fo^ indi^nient gt appeal m afore- 

faid^^takcii^tUat ptefend^ affer the firfl: wit df ca^as 
upon every ftcb indiilment or appeal awaijdcd and rc- 
turned, tliat another writ of capias be awarded) diteAed 
to the flicrilF of the county whereof he that is fo indided 
or appealed, is or was fuppofed to be converfafit by the 
•* fame indiftment or appeal, returnable before the king 
“ in his bench at a certain day containing the fpace of 
“ three months or four, fi*om toe date of the faid laft writ 
of capias^ according to the manner and form that the juf- 
tiecs of the peace and other in the^faid firft ftatutecon- 
tained ought to have done before fuch removing after 
the making of the faid ftatute ; and moreover to make 
« procefs according to the effc^ and purport of the 
faid firft ftatute. — And if any fuch exigent be hereafter 
“ awarded upon any fuch indiftment or appeal after fuch 
‘‘ removing againft the form aforefaid, or any outlawry 
«« thereon pronounced, as well the fame exigent fo awarded 
as the outlawry thereupon to be pronounced, and every 
of thci9> foall be holden for none void, according 
as in the faid firft ftaipte is more ftlly contained.” 

Se^, 124. It is obfervable, that to ^b^ 

generally in many {a) books, that every outlawry what- 
ever,- oii an indiftment or appeal againft a perfon living in i/. h. 6. z. *■ 
a county different from that wherein the Court fits, is ef- S. P. C.S7, 
roncous, if no fuch capias^ with a command to the fheriff 
to make proclamation, as is given by 8. Hen. 6, c. 10. 
urerc awarded to the flieriff of the county wherein the par- 103, 
ty is fuppofed to be converfant, before the award of 39. H. 6. i. : 
exigent : And there are precedents wherein outlawries 
in appeals, originally commenced in the king’s be^ch, have Vide 19, H. 
been reverfed for want of fuch a cttplas. Yet it foems, that 6. j. 
on the other fide it may be probably argued, that indi£t- F* Error 26. ; 
ments of treafon or felony, originally commenced in the ; ; 

king’s bench, are* cxprcfsly provided for by the (c) ftatute 
of 6. Hen, 6. c. i, which requires, “ That ^ capias, hsiving 2. Hale 195. v 
“ the fpacc of fix weeks or more, fliall be awarded to the 
fheriff of the county w^hcreof the indictee (liall be 
‘‘ named and this ftatute is taken notice of by that of 
8. Hen, 6. c. 10. 'which exprefsly enafts, “ That it (hall 
‘‘ ftand in its full force,” and therefore cannot well be 
imagined to intend either to fuperfede of repeal it; efpe- 
cially, coiifidering that it begins with “ jufticcs of peace,” 
and makes no ex prels mention, of tlie king’s bench : And 
it is a (i/) general i^ie/ in the conftruftion of ftatutes, that 
where tilings of an inferior degree are firft mentioned, thofe (</)*.Cokc4tf. 

of 




6 m ^.% 

1 highajl^^ not be inclnded 

guetit gen^iR t^ords. Aifo it appears from 
of ,io. Heiir?i6* c- 6. that ^ithc^ tn(h^hneI«^;h^^ 
i‘cmoveH into the king^s bench by 
the benefit of 8. Hen. 6. c. lO. before the making of that 
ftatute, which cxprefsly provides for iftdiftments and ap- 
peals fo removed ; and there feems at leaft a$ good reafon, 
that indidments and appeals* originally commenced in the 
kingi's bench ihall not be taken to be within the benefit of 
it. To which may be added, that it feems to have been 
^ admitted in the 'year-book of (<i) 31. Heru 6. that an 
ji.Hcn 6. j^pp^al originally commenced in the king’s bench, is with- 
in the equity of 6. Hbn. 6. c* i. and that an* outlawry 
thereon is erroneous, if there were no capias containing the 
fpace of fix weeks direfted' to the fherifF of the county 
whereof the appellee is named, as that ftatiite requires 5 by 
Vv lrich it feems to be implied, that fuch an appeal is not within 
the 8. Hen. 6. c. ic. but the 6. Hen. 6. c. i. and that the 
fame is ftill in force. 


Stv?. 125. It fegms tojhavc been (A) agreed, that by force 
S.P.C* of tlielc ftatutes, be awarded into a county 

PALATINE^ w|ere Ae defe^^ of any place in 

i^TOmary209, county, m a^^ihdiftment or^ppeal. And" it feems, 
" ’ that fuch (hall be direfted to, and returned by the 

(cj C1IA^3CELL0R of fuch county. And it hath been {d) 
find, tliat if he will hoi return it, the exigent may be award- 
ed, < as well , as if he^had returned it ; becaufe the Court 
cajinot compel iiirn to return it ; and the profccution 
might be unreafonably delayed, if the proceedings were to 
be llayed till he fhould return it. But (^') Staundforde 
d. qica;re^ Whether the court of king’s bench may not 
enforce a return of the writ ? 

■- 

Ciaque Ports 22. 31. H. 6. n 


Hale 196, 

■ 

19, H. 6. 

V51. H. 6. 11. 

Corone 19. 

B*. :Cin- Porrs 

7 2 . 3 . 

^Sed wide i. H. 

(r)Rafl:al 52. 

11- '6. 2. 

91. H. <5. I j. - 

X^on. S. P* C. 68., F. Procefs 197. B, 
S. P. C. 69. Vide Cro. Car. 153. 


I. 

1^. Proccis 
10,3. 

Dyer 214. 

B. Prcciam.5. 
S. P. C. 63 . 
p)Sup. C.25. 

(i) S. P. C. 6 


Se^f. 126. If a defendant be exprefsiy named of the 
fame county wherein he k indicted or appealed, and be 
alfo named under an alias dlilus of another, it hath been 
(/) adjudged, that there is no need of any capias^ with 
a commai^ for proclamation, according to 8. Hen. 6. c. lO. 
becaule that which comes under the alias ditius \% (^) no 
way traverfable nor material. Alfo if a defendant be named 
of B. and late of C. there is (A) no need of capias to 
the fherift of the county wherein C. lies, becaufc it appears 

S. F. Proctfs 192. Crompton 152* 
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that IrbiK^^fendant i$ at prefent converfaqt at,^. ' But if a 
defendant be named of no certain place at jpreiUbt, but on|^ 
late of 4 ^ end late of C. and late of D. &c« king all of th^ 
in counties different from that wherein the profecution is ^ ^ , 

coraipenccd, a^cdpias ihall go to the iherifF of fa) cvcjy one J^Haic 
of thofe counties. 

127. Notwithllanding the words are exprcfs^^that 
any outlawry pronounced contrary to the dircftions of 
the ftatntes (hail be void yet it feems to be agreed, • 

(i) that it is not to be taken to be utterly void, but only ® 
voidable by writ of error. B. Utl. 34. 

Error i6. 

19. H. 6. s. F. Error C.Eliz. 179. 3. Coke 59. Plowden 137. Hob. 

I. Burrow 641. 

t By 0 ie ftatute 31. EHz. c. 3. which fettles the Three proda* 
form of proceedings in outlawry in M/ cafes^ it is re- nations ihall 
CITED, that for the avoiding of lecret outlawries in aftioris eve^y adSa 
perfonal againft the queen’s fubjcils having known places pcrfonal, 
of their dwellings, by reafon that proclamations are made therein anj^, 
in the county-courts, and in quarter-feffions, winch arc ■ 

places remote from their dweliingsy and thereby ^bey 
have not any conveniiau notfee of|^,fuch fuits againft 3i.EiiL^c. 
them;’* AND ENACTED, ‘‘ That ill evlry iiftion pcrfonal Goldfl>. • 
wherein any writ of flhall be awarded out of 

“ any court, in or after the Term of Ea^ next coming, 

‘‘ one writ of proclamation Ihall oe awarded and .made out 
of the fame court, having day of ufte and return as the 
“ faid writ of exigent fliall have, direfted and deliveicd of 
** record to the llicrifF of the county where the defendant 
at the time of the exigent fo awarded fliall be dwelling, 
which writ of proclamation ftiall contain the efFeft of 
“ the fame afiion : And that- the Iheriff of the county 
“ unto whom any fuch writ of proclamation fhall be di- 
re£led, fliall make three proclamations in this fprrif fol- 
“ lowing, and not otherwife ; that is to fay, one of the i . H:a. 5. 

fame proclamations in the open coiiifty-court, and one 
■ * other of the fame proclamations to be made at the general 
“ quarter- feflions of the peace, .in thofe parts where the 
party defendant at the time of awarded Ihall 

be dwelling; and one other of the fame proclama* 
tions to be made, one month at tlie leaft before the quint9 
exa£i. by virtue of the faid writ of exigent^ at or near to 
thi moft ufual door of the church or chapel oPthat 
town or parifli where the defendant fliall be dwelling at 
“ the time of the faid exigent fo awarded; and if the 
‘‘ defendant fliall be dwelling out of any parifh, then in 
“ fuch place as aforefaid of the parifh, in the fame county, 

“ and 
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** and next adjoining to the place of tlie 
^ ing ; upon a Sunday immediately 

® fervice aiid feirnion» if any fermon theim be^ «n4 if 
“ no fermon th^e be, then forthvirith aftW fer- 

vice: Aijd that atl outlawries hjul'and^^ 
after the ciid of the next Eafier Terilti, md no writs of 
‘‘ proclamations awarded and returried, according to lhe 
“ xorm of thisftatute, Ihall be utterly void at^ of none 
tTilawry Br. u effect ; and that the officer, in whofe office fuch writs 
exigent and proclamation Ihall be ip^e, (hall and 
may take fuch fees as by the ftatute 6. Herf. 8. c. 4. is 
. *■* limited and appointed in that behalf, and no greater fees 
“ in any wife ; and that the iheriffi for making of the pro- 
“ clamation, at or near to the church or chapel door, as 
is aforefaid, ihall have twelve-pence.’* 

• > », 

A prodama- f And by the ftatute4. & 5. William & Mafy, c. 22. f. 4* 
at IX 15 recited, “ that whereas it is agreeable to jufticc, 
in'eri. proceedings to outlawries in criminal caufes ffiould 
caltsjo public and notorious as in civil caufes, becaufe 

tlie coiifecjuenccs to perfons outlawed in criminal caufes 
three monllu^ are more fatal and dangerous to them and their pofterities, 
Wwrc return, jj^ any Other caufes ; ^and enacted, ‘‘ That upon the 
“ ifluing of any out of any of their majefties courts, 

** againft any perron or perfons for any criminal matter, 
“ bctorc judgment or conviftion, there fhall alfo iflue a 
writ of proclamation bearing the lame tc/h and return to 
the Ihcriff or fheriffs of the county, city, or town cor* 
porate, where the perfon or perfons in the record of the 
laid proceedings is or are mentioned to be or inhabit, 
according to the form of the ftatiite 31. Eliz. c. 3. which 
“ writ of proclamation (hall be delivered to the faid iheriff or 
“ Iherilfs three montiis before the return of the fame.” 

And tippn thefe llatutes the following points have been 
adju%cd: 


Bar- 

■ tiiagton, 
vj.Tcrm Rep, 

^Rltx v. Yen- 
>; 4.Tcrni 


t First, That a catias cum proclamatlonecommztxAmg the 
prifoncr “ to appear before the juftices at the return of the 
“ writ,” is erroneous, for it ought to command him to 
render himfclf to tlic (heriff on or bcfotc the day when 
he was exadted, fo that the Jherlff might have hit body befora 
the jujiuet on the return. 


jReynoIds v, 
JA dams, 
igt-Tcrm Rep. 
378. 

jRexv.Yen- 
^ iiali, 4*Tcrm 

{Rep, ill. 


t Sf.condly, That the capias utlagaium and the (heriff*s 
return to it mull be filed with the clerk of the exigents^ 

f Thirdly, That it is fufficient if it appear on the record 
that tne wf’tt 4/ trociamaztm was delivered to the (heriff 

three 
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three the return although it be not 

t FopaXHliy, That in an butlawiy^ cohviftion for wilkcs" caf« 
a mifd<^eahor in pobUfc^ a liM pr^amation is 4. Biirr.2559v 
necellaiy cithc^i: the co%nbrt or by tl# above fla- Barri»igtoi>x 

tutes : and it ftems to be die on an outlawry after Tcr^ 
^nvi^ltonih Rep. 500, , 

t FiFTHty, Thalf in the defeription of the county 
court at which an outlaw is exafted* after the . words 4. Burr.i5^4 
at my county court” fhoidd be added the name of the andibcauUiq^ J 
. county ; and that after word “ held” Ihould be 
added for the county' of, &cf,” naming the county for 
which the court was held ; and therefore where in a record of 
outlawry in Middlejex^ the IhcrifF ftated at my conntj|» 
court,” •without faying “ of Mlddlefcx^^^ and that it 
was ‘‘ held at the houfe, &c.” without adding the words 

for the county of Middlepx*^ after tlie word hpld,” the - • ^ 

outlawry was reverfed ; but in a later cafe (f j, on an 
outlawry for felony, where this objection was taken, viz ■ 

that in the fherifF’s return to the capias cum proclamatiouc^ix. 500* 
was only faid in my county court” without adding the 
name of the county, or Ihewing that tt^e place where it was 
held was in the conntyt it feems to be uoubted whether in 
any return made by a fherifF any technical form of words 
is ncccffary. This objeftion has however prevailed in a 
great variety of cafes: and in cafes of ’puUawry the moft 5.“TciinRcp, 
fcrupulous exadtnefs is ftilJ required. ^ 204, 

t SiXTHjLY, That the fherifF muft Hate in his return Rexv.Aliyoi^ 
to the writ of exigent fhe day and year of each exaftion ; 5-*^ 
and therefore if foch a return ftate that on fiich a day ^ 

in the thirtieth year of the reign, &c.” he exadled the | 

defendant a third time ; that afterYv’e^rds on Tnch a dav (omit- 
ting the year) he exafted him a fourth lime; and that af- ■; 

terwards on fuch a day “ in the thirtieth year afbreiaid” he a.'RoH. Abr, 
exafted him a fiftli time, the outlawry Is erroneous ; for in 
a record pf outlawry it Is nccefiary to ftate the year of t!ie Crrirct’^^fc 
king’s reign in which every exaftioii happened ; though Hardiest. ^ 
that is not required in other records. 

t Sf.vjenThly, 7‘hat if the writ of caph^ ry,m pro- '^cx -v. TktnJ 
clamatiom command the Hicriff to take the detendant “ and > • 

have his body before the jufticcs at ti^e g Miorai Icf- 3 TcrTnRfpt 
“ lions of the peace after the htfr of FtM-uory next 
enjuing, he. at which faid general felhons of tr.e pe;ice 
holden for the county aforclaid, to •:v.t o-i /Vhnday the 
^ twenty-fiftb day of Februaty^ Stc. and it appc^irs by f!ie 
’ ' ' fticrilPs 
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IherifPs retnm tp the faciat &atthe defwida^ljfil-jr^^ 
.time. the ;twettty-fifft day ,of 

£uae yeatj S^ ot^awiy theteon is erroneoiw,'^^ 

a day given iM’cpdst after 

• ' t ^GM'ikLY, Thatf .fi^i)0tr^p£:'re^)nr^ 

&I1 4*Term *o prodaUn vi^e M'fty ‘‘ 

5*1. “ iheriiPscounty,’%ithqfl^|»ying<^cpHi|ty Cpi^^*?l8;g0ji^i 

and that in his return tP tins writ he new ndt:il}edge that 
the perfons proclaimed ‘* did not appe^ and 
** idves”; hut that in his return to ; this m 

be alledged. , ■ - 

• ifeixv. Yen- t Ninthly, That the lymes need not 

■ dall, 4 . Term be fubfcribed to the judgment of oatla1(vr^; for it is fuf- 
*^P» 5**v £cient if it appear that the judgment was given by them. 

Rexv. Yen- t enthly. That it need not appear that the writs of 
; dall, 4, Term capias or exigent were fcaled by the juftices of oyer and terminer a 
I Rep. 5ii. 

■ft wiv + Eleventhly, That where the exigent is direfted to 
4!Bmrr.i56o! ^ Aicriff conlifting of two perfons, as in the county of Mid^ 

* dlefexy faying in the return that the defendant was tcxafted 
at my county court, &c.” it is good. 

■■■ m 

^ t Twelfthly, That if the flieriff’s return ftate the place 

where the county-court was held in the firft exadion, her 
4. urr.»5 o. fecondj third, fourth and fifth exaftion, fay “ at 

my court held at the fame place, &c.” 

+ Thirteenthly, Itfecms alfo, that the fecond capias 
Rex V. Davis, iffued in purfuance of the 8. Hen. 6. c. 10. mull have three 
s. Burr. 639. Qj. four months between the tejie and the return, according to 
the direftion of that ftatute; and that if it appear by the 
record that this writ had only fifteen days between its tejit 
and rtf t«r«, the outlawry is erroneous. 

|lex.v. Davis FouRTEENTHLY, It fecms allo, that i{ 2 L capias cam 
jiBurrt proclamatione, iilaed according to the ftatute 31. Eliz. c. 3. be ‘ 

? tejicd and returned on the fame day, the outlawry is erroneous. 

As to THE THIRD POINT, vt%. What IS particularly re- 
quired in the award of procefs of outlawry againft the 
PRINCIPAL and THE ACCESSARY. 

Se^. 1 28. It is recited by the ftatute of Weftminfter the firft, 
c. 14. “ That it had been ufed in feme counties to outlaw, 
perfons being appealed of commandment, force, aid, or re- 
ceipt, 
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caipt, witUia tb^Jiifeine tiide that Be which^U appealed For 
the d|e(4 k ootfefitWi And th^raopon, ^rovid^^ 

** Qvne bCvOiitla^ed ugoA 
** <bfcei.Md, or ' tei^e^Vohl^ Be 
**«dbedbe'attalM^;; ^f^ttt.. Qhe :Ukc|i^^ Be o^ Aprein 
*< throo^ the .j|iev«ftheli^: l^^lBat witt- fo ^ezl, 

*• fhall noA by rjACjB o’f or Jcavc off to cdm- 

“ inence 1& ap|i^|q the them, no 

** th^ pn^ which be appealed <^f 

** tBe^deed, but their jemain, until fuch as be 

** appeided of the deed be attainted by‘ outlawry or othdr- 
•«'wile,’»".-r‘'' 

In the i^nAru^tioa jsC. ^s ’.^tote the foUowing partku' 
lars feem tnoft tematllaBle : 

129. Fi!fsT, That it feems to be (a) agreed, that 1^^200.^ 
it extends as well to indidlments as to appeals, not only be- 2! Inft. 183.* 
caufe the word fJ^) “ appeal” in the llatute may, in a large S.P.C.46.69. 
fenfc, be taken for an accufation in general, but becaufe in- p? “ 9 * 
diftments are certainly asmucli within the rcafon of the fta-^ 4746.^*9. 
tute as appeals 5 and the common law, for the (c) fettling (5) Brad, 
whereof this fkatute was made, did (J) not make any dif- t^7f 128. 

tinflion in this refpedk between appeals and in^ftments. Britton f. 5^ 

^ a.Inft. 183. 

Se^. 130. Secondly, That it feems alfo to be^ {^) (tf)43. £.3. 
agreed, that wherever fome of the defendants are cxprefsly 17, 18. 34* 
charged as principals, and others as acccfl&ries, before the 44- Affize i6, 
award of this the outlawry thereon of thofe charged 

acceflaries, cannot be but traverfable ; becaufe it appears 2, Ha?c 20^,^* 
upon the record, that the exigent iffued contrary to the illnft. 183*. 
dircftions of the ftatute. But if fcveral be o.utlawcd on a S. P. C. 46,. 
writ of appeal, which f /') chargeth them all alike, without 7©. u8. 
any diftinaion, 1 (g) fee not how any advantage can be ^ ^ 
taken of the appellant’s not having purfued the ftatute, ts! 34.^* 
lince it appears not but that he might have charged them 44. Affize 16. 
all as principals. B, Appeal 7. . 

79 * 

B. Hale Exigent 44. F. Forfeiture 14. 

Sr/ 7 . 131. Thirdly, That it is holden both by (i) (b') S. P. c. 
Btaundforde^ (i) Coke^ and (b) Halcy that if an appellant 7 o« ^ 
take out the exigent at the fame time againft all the defen- (A^sum. ixo^ 
dants, he muft, when they appear, count againft them all 2 /Hale W, 
aS' principals, and lhall be concluded to count againft fome The principal 
as principals, and others as acceflaries; becaufe he has taken authoriries in 
out fuch ^rocefs againft them which is erroneous, where all forthe nmnV 
l^rc not principals. But granting that an exigent taken out tcnanceof this 

opinion feem 

to be 7* H. 4* *7* ¥» Corozie So^ ig. £. 3. 7. 

at: 





Of process of OUTLAWRY- Bk. a. 


at tlie fame time agaitiR all the defendants, appear to have 
been erronaods, when b)r the declaration it that 

fome of thdi demndants ate acenfed only as a(ien9Su%t|»and 
therefore efOght opt to have had «» tutgent ward^ againft 
them, till the principal had been a£taiati4| yet feeing tlda 
is only an erfor m the procefs to fapng W we de^mdant, 
and all fuch errors are falved by an ^|(earan)^ as the law 
feems to be now fettled) and bath hem tnittp fully flaewn) 
f^ions loy, &c. 


<a) See < ft (wms (a) queftionable at this day, whether sor appel- 
4P. Aflue *5. jjjjj jjjjjy jjQj ijjjerty to declare as he pleafiis a^inu de« 
pear aT fcndanf appwung on iuch ? Howevw it is ar- 

feiionb ap. tainly lafeft {h) and moft ad^ifaatrte an appellantp when 
ptftled asac- he comes to the exigent^ to fliew which' of tile defendants he 
wflaiics, and jutcnds to charge as piincipils, and wlitch of them accefla- 
wcrc^ rics, and to take out the exigent againft tlic former only> and 
Ikill proceeded a capias againft the Others, 
agam^l as ac« 

celfAnes. Stc airo4v E.3 1 , iS. 35* 44. Aflize i6. B. Appeal 7^ B> Exigent 44. 
F. Forfeiture 14. \p) B. Appeal 107. £.3.7. 


Rex *r, Ycn- 
ddll, 4.Te"rm 
Rep. 5XJ, 


t But it hath been determined, that if one exigent be awarded 
againft the piincipaland acceflarjr together, it is error only a$ 
to the accc&ry, 


(0 2. lafti- 132- Fourthly, That it feems the better (c) opi- 

tutt 1^3. nion, that where there arc more than one principal, the lxi^ 

I. H.H. P.C. ought not to iflUc till all of them aic attainted. 

624. 

f. Hale 200, 201. Pioi^dvQ 29. dubitatufi. Hen. 4. pi. 36« B Appeal 22. contra. * 
y. “ Exigtnt * 4, 


CHAP- 



CHAPTER THE TWENTY-EIGHTH 


Or ARRAIGNMENT 

In GENERAL- 

OAVING (hewn in what manner a per^^ 

xninal accufation is to bebrpught into court; I (hall, in 
the next place, endearSat^tp ihew in what manner he is to be Comm.j 17^ 
arraigned or put upon his trial. 

And tliis I (hall confider, 

1. As it relates to all criminals in general; 

2. As it relates to principal and accessaries in par- 
ticular. 

As to the Arraignment of all criminals in general. 

Having already (hewn in the twenty-fifth (a) chapter, ( a ) Se£t. 15. 
that regularly the Court will not arraign a .man upon an 
indleimcnt while an appeal for the fame crime is depending 
againft him ( i } ^ 


(1) The Courtis not peremptorily bound to fufpemj the arraignment upon the ia- 
diAmcnt, but will cxercilb its diferetion according to the circumftances of the cafe, 

4 Coke 45. b. 47. and by the llatute of 3. Hen. 7. c. x. the juilices are ordered to 
proceed to try the prifoner upon an indi^menc of murder or moHjlemgbtet^ although 
ihe year limited for the appeal is not expired. 

1 (hall here confider only the ioUowing particulars ; , 

\ 

I. In what manner a criminal is to be arraigned. 

a. Whether the omiflion of it will be error. 

Where a perfon lhall be arraigned upon leveral appeals 
er indictments. 

As to the firft particular, viz. In what manner a criminal 
is to be arraigned ; I lhall obferve, 

Seff. i. First, That every perfon at the time of his ar- 
raignment, ought to be ufed with all the (A) humanity and (*) J 4 . 

gentlenefs which is conliftent with tlic nature of the thing, 



^4? Of arraignment xh GENERAL. Bk. t . 

Juid under no o^ber terror or uneaiinefs than what proceeds 
from a fenfe^his guilt, and t^^^ misfortune of his prefent 
circumftances ; and therefore otiglit not to , bc^ brought to 
fa) Brafton ^ Contumelious manner ; as hands 

137* p* 3 * togcther/br any other mark of igtiominV and reproach : 

Britton 14 x7. nor even with fetters on (A) his feet, iinlefe there be fome 
Flcta, 1. I. danger of a rcfcous or cfcape- ^ It fecms indeed to have been 

3 ** bolden hy {c) fpme, that this is a particular priyilege 6 f per- 

137. ” 5 it fecms the better opinion, 

3/ Jnft. h>35* ^bat the law makes no diilin£lion in tliis refped between 
Summary 212. them and laymen (2). 

1. Halevi 9. 

Xclyngc 10. (.'•) F. Cor. 432. S. P. C. 133. (d) 3vJni^* 34» 35* Summary aia. 

a. InftfSiSf Britton 14. 17. Bra6ton 137. S. P.Cci33* Kelynge 10. 8. Mod. 83. 

(2) In Layer’s cafe, A. D. 1712, a difference was taken between the time of ar- 
raignment anci the time of trial ; and accordingly the prifoncr ftood at the bar in chains 
during the time of his arraignment. 6. State Triai^sjo. 4. Comm. 322. S. Mod. 83. 

Se^, 2. Secondly, That there is no neceffity that ^ 
(e) Agreed by prifoner at the time of his arraignment hold up his hand at 
all the judges the bar, or be commanded fo to do ; for this is only a 
s”tafford*r^ ceremony for making known the perfon of the offender to 
cafe.^*^ * Court ; and if he anfwer that he is the fame perfon, it 

Bay*nond4o8. is allone (3). 

('3) This ceremony of holding up the haad is not required in the cafe of a peer. 

4. Slate Trials 21 1. 50** 

S^/7, 3. Thirdly, That on every indiftment the arr 
raignment muft be in Englljhy by virtue of 37 . Edw. 3. c. 1 5. 
by which it is enafted, That all pleas which fhall be 
pleaded in any courts whatfoever> before any of the king’s 
^r juftices whatfoever, or in his other places, or before any 
of his other minifters whatfoever, or in the courts and 
places of any other lords whatfoever, within the realm, 
“ fbajl be pleaded, fhewed, defended, anfwercd, debated, 
and judged in the Bngltjh tongue^ and entered and inrolled 
in 

But it feems to have been always taken, that appcalsi are 
not within this ftatute, but that they are to be arraigned, 
ff^i.Sid.324. of defendant to be read, in (/) French^ in 

^.Joncs2’o. the fame manner as anciently. And thus I have oftgn 
C. Eliz. 69. known it done in my own (j^^j experience ; but upon what 
i.Salkeld 61. regfop difference between appeals and all other prof^cu- 
effe of Smhh grounded, 1 have never heard, 

and Bowen, 

•Mich 7. Ann. and that of Widdrington and Chartos, Trin. 1 it Modern 86. 

444 (hat of Reeve an^ Trundal, Pal*. 3. Qeo. |. 


f Now 



Ch.aS. Or ARRAIGNMENT IN general. i^S 

t N0W by 4. Geo. 2. c. 26. explained Geo, 2. c, 6. 
and 14* ‘♦ All proceedings wbatfoever in anyfourts of jufticc> 

** in England; and in the court of exchequer in which 

“ concern the Jaw and adminiftration of juftice, fliall be in 
‘‘ the fpasg'vtf and language on andaiot iw Latin or 

Ertnchy or aiiy otbcr tongue or language whatfoever.” 

4. Foorthly, («) That an appeal in the king’s (^j) 1. Jones 
bench bhght tobe arraig^^^ on the peea-side, unJefs it - 
comt \vihy cent or art j in which cafe it is faid, that it ought to 
be arraigned on the crown-6ide. 

Segl; 5. FifTHLY, That where a writ of appeal^ abated, 
the prifoncr flia 11 not be arraigned on the count at the (^)Style 7 * . 
fuit of the party, becaufe the count depends upon the writ, 
and that being determined, all (c) falls to the groiincL Yet (r) B.Ajf»p.44, 
it feems certain, that if the writ were good, the appellee may 4- 6, i6. 

in many cafes be arraigned at the fuit of the king upon the / 

count, as hath been more fully ftiewn, chapter twenty- (V)Sc£lion€ 
three (t)« to 14. ; 

As to the fecond particular, vi%* Whether the omiflion 
of an arraignment will be error. 

Se^, 6 . It is faid in the third {d) Modern Report; that an fti) 3* Mod. 
attainder of liigh treafon was reverfed for this and other errors. s* i 

Neither do I find any precedent of an attainder in Coke's - * 

Entries; on an indidnient of treafon or ( /) felony, in “‘g* 
which it is not expreflcd cither in thefe words, “ ad harram Co. Em. . 
“ hie du£tus in propria per fond fud committitur marefchalloy 3 ^** 

ct Jiatim dc pnemijjisf in calc of felony, ox de altis pro- (/)Co. Ent. 

“ ditionihusf in cafe of high treafon, ‘‘ ei fuperius impojitis 

allocutus qualiier fe velit hide acquictare dicii; &c.*’ or in ^ 
words (f) tantamount: and therefore it is certainly fiifcft 
to exprefs it in every record of fuch attainder, where the party 
appcaiS and is condemned, whether upon confcflion or ver- (A) Co. Ent. ; 
di6f, or Handing mute, -^ic. Yet I find it wholly omitted ■ 

in every attainder upon an (A) appeal in Coke's Entries^ and rj. 

much oftencr (i) omitted than expreflcd (k) in fuch attain- (if) Rartal4ii ■ 
ders in RaJiaL 53. 

As to the third particular, vi^* Where a perfon lhall bp 
arraigned upoi\ fcveral appeals or indiituients. 

Se^i, 7. It feems, that by the common law, if a man be 
appealed of divers robberies at the fuit of divers perlbris, he COa* E 
may be feverally (/) arraigned on each appeal, and then 
feverally tried on each, that each appellant may be equally 
intitledto the reftitulioa of his goods, upon thecoaviftion F^Coroiic afi 
of the appellee. 27. ^ 

O 2 And 
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And in like manner at this day a perfon charged with 
(a) S.P.C.66. feveral (a) indifiixi^nts of robbery at the profecution of feve- 
bui. maryii2, j-al pcrfons, may be fcverally arraigned and tried on each 
a* liUc S20. indiftroent ; tecaufc the profecutor, lince the ftatute of 
9^1. Hem 8. c. f i. is intitled to a reftitotion of hisgoods up* 
on a convi£lion of fuch an inditflment, in tlie fame manner 
as the pjlaintifF is upon a conviflion in an appeah 


(^^S.f*C.66. And it is holdcn both by (h) Staundforde and frj Hate^ 
(O Sumrn^ry that even a perfon attainted of robbery at the fuit of one 
»*». 258. perfon, may be arraigned and tried at the fuit of another, if 
fuch fuit were commenced before the attainder : But ^uare ; 
for of the authorities cited for the mainteiitnce of this opi- 
(<0 F. Cor. nion, two (d) feem to be direcHy againft it ; and the (e) other, 
^79' which feems moft to die point, docs not come up to it. 

7. H, 

Ab* Cor. 8i. (/^) 4. Edw. 4. ii. Ab. F*. Corone 26, 27. See 44. E. 4* 44. 
Ab, F. Co. 95. St'e alfo c. 23, f. 53. and the chapter concerning the plea of Autre- 
fdtts Convidt and Attaint. 


(/J8. P.CM. SeSi. 8. It IS made a quarehy ( f) Staundforde^ whether a 
prifoner before his attainder lhall anfwer to divers appeals of 
death or rape, in the fame manner as in cafe of robbery ? 


CHAP- 





CMAPT£k THE TWEHTY-NiNTH; 


or tHJt 

pRiNaPAL AM accessary. 


A ND now I am in die fecond place to fconlider the na> t. Haiee. jj 
“ ture of Arraignment, fo far as it particularly relates and 5^. 

to Principals and Accessaries. i- Com. c. j.*- 

f ofter Dilc.}. 

For the better underilanding whereof, it may not be im- 
proper to conlider, 

1. In what cafes, in judgment of law, a man lhall be faid 
to be a frinci^al, and in what cafes he lhall be faid to be an 
accejfary^ 

2. Where he (hall be adjudged an accefiary before the 
faft. 

3. Where an acceflary after the fad. 

Se£l. I. And First, For the better underftanding jn 
what cafes a man (hall be faid to be principal, and in What 
an acctjptry, having pieroifed, that where a felony is com- 
mitted 1by divers perlons, the(«) fame man may be a ptin- 
cipal ana accclTary in it, and fo charged in the (i) fame in- |ceii*wiy Ity. 
didment or appeal ; as where A. commands P. to kiU C. P. CormSa. 
and afterwards adually joins with him in the Ad ; And(i)7. Hi4. 
havii^ alfo farther premiled, that it is agreed by all the * 7 ’ ^ 

books, that the man may be an acceflary after the faft, by **' 

{c) receiving one who was an accclfary before, as well as by LM>b.b.», 
receiving a principal ; and that there feems to be the fame c.j, f.ry,. > 
{d) reafon, that a man may be an acceflary before the fad, **• s*. 

by procuring another to bs in fuch manner an acceflary to Corone 
the principal; F. Corone.^ 

, Crompton 4»e S. P. C. 43. (<0 See the. book& Above cited, and Summarj ; 

o 3 


Khali 



Of the arraignment of the Bfc. a. 


1 lliall endeavour to fliew, 

1. In what offences there can be no accellaries, but all 
mull be principals, if any way guilty. 

C 

2. * Where thofe who only abet a fa<S, lliall be elleemed as 
much principals in it as thofe who aftually do it. 

3. Where thofe who are aftually abfent when a fa£l is 
committed may be elleemed principals in it. 

4. Where one fliall be adjudged a principal in an offence 
againll allatute. 

5. Whether the offence of an acceffary can ever rife higher 
than that of the principal. 

As to the firft particular, viz. In what offences here 
can be no acceHarics, but all mull be principals, ii any way 
guilty. 


Fodet 34X. I* It feems to have been always an uncontroverted 

(a) 3. lull. 20, maxim, that there can be no accelTarics in (a) high ireafon^ 

^ or {h) trcfpcjs. 

Dahion 16, ' 


Summarvai?* 

I. Hale '613. 12* Cokc'Si, 8a. z. loft. 183. B. Treafon 19. 3. H. 7. 10. 

F. Corone 55. 19. H. 6. 47- S. P. C. 3. 4c. B. Cor. 135. Dairon c. ic8. 

Crompton 42. Coke Lit. 57. (^0 Inlt. 183. B. Rape 3. 

Coke Litt. 57. i* Halt* 613. 


Alfo it feems to have been always agreed, that whatfoever 
will make a man an accclTaiy before in felony, will make 
(4)19. H. 6. him a principal in [c) high treafon and trcfpafs ; as {d) 
r battery, (e) riot, rout, (f] forcible entry, and even in 
F.CoroneV* /^tgery and (h) petit larceny. And therefore, wherc- 
*3^ Inft. 1 .8.* ever a man commands another to commit a trefpafs, who 
AfFizc. afterwards commits it in pui fuance of fuch command, he 
K^c'jlway 55. feems by neccHary confecjuence to be as guilty of it, as 
57; if he had done it hiinfelf. From whence it follows, that 

(/)Pj. I. C.64. lacing, in judgment of law, a principal offender, he may be 
i..a2. 

Co. Litt. 57. F. GarJ. 99. (,c) Moor 666. r. Siderfin 3x2. (.0) C. Eliz. 750. 

i.-Inft. 183. 12. Coke 81. Con. SiiniTTiary 223. i. Hale 616. (i) Moor 787. 

Summary 217. Plovvdcn 4:5. Vide infra i'edUon 7. F. Cor, 3 14. 433. S. P. C. 
41;. Qo. Moor 53, 


tried 
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tried and found (a) guilty before any trial of the perfon («) B. Trcf. 

who aftuallv did the faft (i ). . 

" ' • i.Levinz J24», 

29. Aifizc 59. F. Af&zc 291. Con. 27. Affize 4. Qu. Vaugh. 1x5, xz6* 

(z) This rule requires diftindlion. In that fpecies of treafon touching the death 
of the king, 8 cc. every accefforial agency is, independently and in its own nature, a 
complete overt a£t of compalJing \ and renders the ofFen Jer guilty, though the fadt 
itielf ihould never be attempted. But in e^ery other fpecics ol treafon, the accefforiai 
offence is of a derivative kind ; feme aSi inuft he done, to which «2<f? the offender 
muft be acceflary, and out of which his muft fpring, before he can be converted, * 
by this rule of law, into a principal offender. Jt Items therefore, that although in 
the event of the profecii lion fuch an offender may be confidered as a principal, yet 
in his progrcTs towards convidtion he ought, from a principle of narura! juOice, to be 
confidered merely as in the nature of anacceffary^ before or after the fadf ; as if un- 
der fuch a Confideration he were tiied before the perfon atiually didibefaSt^ the 
abfurdity might follow, that. the accefforial agent n»ay be conv idled, and the prin- 
cipal who did the adl, and on whofe guUt the offence of the acceffary muft alone de- 
pend, may be acquitted. Foiler 341 to 347. and 1. Hale 613. 2. Hale 223. 


SeiH. 3. It was formerly ^ {b) queflion, whether the (^) Dyer 2 9^, 
fame receipt of an offender, which will make the receiver 
an accelTary after the fadt in the cafe of felony, will make ,3g^ 

him a principal in high treafon, as it feems to be {c) fet- Dalt. c. 
tied at this day that it will ? For if it fliould be adjudged 108. 
a mifprifion only, as [d] forae have contended, a man 
would be fubjed to a Icfs punilhment for receiving a trai- p* 
tor than for receiving a felon \ for he who receives a fc- 2*15. 

Ion is certainly liable to judgment of death, as being an 3. Inft. 138. 
acceffary to the felony, but he who receives a traitor would I^ahon c. 108, 
be liable only to fine and imprifonmeiit, as being guilty of a 
mifprifion only. 

f* 3» 4* 

S. P. C. 3. B. Treafon 19. B. Coronc 135. Dyer 296. 21. 


Se^. 4.. It feems {e) agreed, that whofoever agrees to a (e) C. Eliz. 
trefpafs on lands or goods-done to his ufe, thereby becomes a rr 
a principal in it; but that no one can become a principal B.biffeff. 08. 
in a trefpafs on the perfon of a man by any fuch agreement. BiEjeft.Cufl 
Alfo It feems (/) agreed, that no one ftiall be adjudged a todie 8. 
principal in any common trefpafs, or inferior crime of the B. Tref. 25^ 
like nature, for barely receiving, comforting, and conceal- cj, 
ing the offender, though he know him to have been guilty, p/oard. 89! 
and that there is a warrant out againft him, which by rca- (/)Poph.^34. 
fon of fuch concealment cannot be executed. And if he 2. R. Abr.75, 
cannot be puniflied as a principal, it is certain that he can- 
not be punifhed as an acceffary ; becaufc in fuch offences, 
all who are puniflied as partakers of the guilt of him who 
did the fad, mull bepur»ifbed as principals in it, or not at all. 

Yet if a man knowing that tl^erc is a warrant againft fuch 

4 offender. 
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2i0p 

(«)». R.Ab. ofFender, advife and perAiade him to abfent himfelf, {a} 
^ 5 * perhaps he may be indi&able for a contempt of the law ia 

hindering the due courfe of juftice. 

Sciff, 5. It is certain, that in (h) petit treafon, and 
(i) DaliT. 16. alfo in Tuch rfelony as lhall have (c) judgment of ^ath, 
Inft. 10, mgy acccflarics both before and after the faft, who 

Crompton 4a. ke proceeded aninft as fuch, and not as principals, 

S. P. C. 40. as lhall be more fully llrcwn in die following part of diis 
B. I. c. 3*. chapter. 

1 « 6 . « 

Ic) 12. Coke 8x, 82. C. £liz. 750. a* Inft. 183. 

id) See the Alfo it feems, (d) that there may be acceflaries before the 
citations to fzd in mayhem^ but that the appellant hath his (<?) cJeftioii 
the next let- proceed againft them either as principals, or as accefla- 
Con. B. Ap. ^ where holden, that there can be 

peari5l. ^ acceflaries in majhem after the faft, 

\e) Sup.c.23. 

f. 19. »2. AiHze $2. F. Corone 2x. 182. 215. 221. Con. 40. Aftize i. B. Ap- 
peal 7Z. X54. (/) Sup. r. 4. X. Hale 613. 

(r) S. P. C. ^ agreed, [g) whether there can be 

44. * * ’ any acceflaries in pra^munirg f 
jbalton c. I o8* 

B. Proeinunire 4. 6. Flowdcn 697. x. Hale 13, 

As to the fccond particular, viz. Where thofe who only 
abet a fafl ihall be clleemed as much principals in it as tliofe 
who actually do it. 

{b) Plowdtn Seff. 7. It feems to have been [h) anciently the more 
F^’r prevailing opinion, that thofe only were to be adjudged 

principals in felony who aftually did the faft ; as in mur- 
Aflizc 8. & thofe only who gave the mortal blow ; in rape, thofe 

25. only who aAually ravifhed the party, &c. and that thofe in 

B. Corone 11. the company who were only prefent and abetted and cn- 
couraged the doing it, were to be efleemed acceflaries ; or at 
S.*p!c. 48. principals in the (i) fccond degree only. 

:. 4 »« 

44. £dw. 3b 38. See Br^£l. b. 3. c* 12. f. 10, xx. 13. C. 19. f. ii. C. ix. f. 8. 
20, If. Lamb. b. 2. c. 7. f. 283. Statute of Weftminfter x. c. 14. Con. K. Cor. 
43> V) Plowdcn 97. Pofter 347. 

{i)ii. H.4. But I take it to be fettled at this day, that all thofe who 
>3' {k) allemble themfelves together with a felonious intent, 

228. B. Appeal 32. Moor S3. 9. Coke 67. Kelyr.gc 47, Plowdcn 98. 4. Coke 

42* Sec the cafes cited to the other parts cf this bnd the next lcd\ion,and Bk. i. c.31. 
i. 31. c. 32. i*. 5. and c. 41. f. 6* 
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Ch. ag. 


%bi 


the execution whereof caufes cither the felony iiit€n 4 e<i, or 

any other to be committed, or with an intent to commit 

z (a) trefpafs, the execution whereof caufes a felony to be WBk. i.c. 

committed, and continuing together abetting one another 3 

till they have aflually put their defign in execution ; and ^,7, ^ • 

alfo all thofe who are {b) prefent when a felony is com^ F. Corone 60. 

mitted, and abet the doing of it ; as by liolding the (r) par- 3 i 4 * 3 So- 433- 

ty while another ftrikes him, or by {d) delivering a wea- Corone 

pon to him that ftrikes, or by moving (e) him to ftrike, 

are principals in the higheft (/) degree, in refpe6t of fuch Kelynge+7. 

abetment, as much as the perlbn who docs the faft, which SalkcM 334. 

in judgment of law is as {g) much the aft of them all, as 

if they had allaftually done it ; (h) and if there were malice L, f 5/ 

in the abettor, and none in the perfon who ftruck the par- 1^001^53/ 

ty, it will be murder as to the abettor, and manilaughter 2. IniUtute 

only as to the other. ' ^ 

' 3. iiiftitute 

»3^* 59* 

B. Appeal 19, 131. B.*Cor. 19. 167188. S. P. C. 40. 44. 41. 10. E. 4. 14. Surn- 

inary 215, 216. F. Cor. 09. 309.433. Dalton c. 108. Lamb. b. 2. c. 7. f. 283. 
7. H. ^ 27. Prcl’cncc holdcn not to be nccclVary for tins purpofe. F. Cor.. 6o* 
4. H.^7. 18. (i) Summary 216. F. Cor. 135. S. P. C. 40. 13, H. 7. 10. 

(i/) Summary 216. 2. Inft.41. S2, (f) F. Corone 60. S. P. C. 40. Summary* 
2 j 6. 4. H. 7. i8. B. Corone 141. B. Appeal 85. (/} Summary 215, 2i6w 
Plowckn 98. Sup. c- 23. f. 76. c. 25. f. 64. and fee the cafe of Rex v, Syms and 
Merry weather, FoIUt c. i. f Plowden 98. loo. F. Coruac 60. B. Corone 141 , 
B. Appeal 85. 4. lien. 7^ Ki 9. Coke 67. {b) B. 1. c. 31. i'. 49. 54. 


Seff. 8. It doth not feera necellary to the making an 
abettor a principal, that the perfon on whom the felony is 
committed fliould be under any (/) terror from the abet- (/) But this 
ment, and by reafon thereof dil'ceu raged from making that Sterns re- 
defence wliich otherwife he might have made. But it feems ^J'owden^of. 
to be fufficient for this purpofe, that the perfon who does 
the faft is encouraged and emboldened in it from the hopes 
of prefent and immediate affiftance from the abettor, whether p 

lie be within view of the faft, or (.(•) not. Summary^id) 

2x7. 

4. II. 7. 18. Salkcld 334, 335. B. I. c. 35. f. 7. and c. 38. f. 8« 

And Upon this ground it hath been adjudged, { 1 ) that W See B. 1. 
where perfons combined together to ftand by one another 3 ** 1 ^* 4 ^* 
in the breach of the peace, with a general refolution to re- 
fift alloppofers, and in the execution of their delign a mur- b! Corone 
dcr is committed, all of the company arc equally principals, 172. 
tliough at the time of the faft foine of them were at fuch Salkeld 334, 
a diftance as to be out of view. 

Keilway 16 r. . 

F. Corone 6a 

314. 350. 4J3. S. P. C. 40. Vide Kelyngc 47. 

Alfo 



•6ft 
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c. 346 ' * Atfo tippn the fame reafon it hath been adjudged, {a) 
that where a company of rogues aflault a man in the high- 
S. K U *40. who -ifeapes from them, and then one of them rides 

from the reft, in the fame highway, and robs another out 
of the view of his companions, and then returns to them, 
they are alf of them equally principals. 


f^)B. 1.C.38. And the like hath been {b) adjudged in relation to all 
»i H. 4. 13. thofe who accompany one another wnth an intent to com- 
30I ' mita burglary, in the execution whereof fome ftand to 

Moor 53. watch only in the adjacent places, and the reft actually break 

and enter the houfe. 


(r) Keil. i6t 


But fc) where divers perfons accompany one 
another in the doing of a lawful aeft, and one of them hap- 
pens to kill a man, he that gives the wound is only guilty of 
the homicide, and the reft of the company lliall neither be 
eftcemed priiiclpals nor acceftaries. 


(iO Kelnyge 

47 - 


Alfo if the aft intended, though unlawful, were^ bare 
trefpafs, and one of the company be guilty of JarcSiy, it 
is a felony in fuch offender only, bccaufc it is a crime of a 
nature entirely different from that intended, and not caufed 
by the execution of it. 


Se^. 10. Alfo thofe who by accident arc barely prefent 
W’hen a felony is committed, and arc merely paffive, and 
neither any way encourage it, nor endeavour to hinder it, 
(OS. P. C. nor to apprehend the offenders, ftiall {c) neither be ad- 
40. judged principals nor acceffaries ; (/) yet if they be of 

Suinmary2i6. f\ij| age^ they are highly punilhable by fine and iniprifon- 
F. Corone fQj. negligence, both in not endeavouring (§^) to 

S^india- prevent the felony, and in not endeavouring (h) xo appre- 
iDent5. hend the offender. And (?) if they any vvay flicwecf an 
R4.H. 7. ?i. aflent to the felony, it feems that they may be punilhed 
Con. If. Cor.? principals in it; becaufe the Ihcwing lucli an affent; 
La1nb.b!*2. could not but give encouragement to it. 


ch. ?. f. 289. 

Vide Tup. c. 23. f. 66. (/) S. P. C. 40. F. Corone 391;. (^) Noy 50. DaU 

ton c. 108. {b) Sap, c. 12. fe^lion t, 2, 3> 4- , hifra jedtion 15. 

S. P. C. 40. Summary 217. F. Corone 115. Daitoii c. ic8. Lamb. b. 2 c. 7. 
£.282. Mv Plc?.s of the Crown, b.i.e. 20, fecliou 3. But F. Corone 92. and Cromp. 
41* feem contrary. 


As to the third particular, viz. Where thofe who are 
aftually abfeiit when a felony is committed, may be clicemed 
principals m it. 


Seff. II. T take it to be a fettled rule, that whcrc-cvcr a 
man procures a felony to be committed, and is abl’cnt at the 

time 
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time when it is committed, and no other perfon but him- 
lelf can be adjudged a principal in it, he (hail bu^ftcemed 
as much a principal as if he had been prefent. Por no one 
can be {a} punimed as a felon, but either as a principal or , . ^ 

as an accejfary ; and therefore where the procurer of a rclony 44. * ^ 
cannot be punnlied as an acceflary, becaufe there is lio other Pulton t»2« 
to whom he can be an accellary, he mult be punilhed as a 
principal, or not at all. 

And upon this ground it feems to be clear, that if a 
man (^) perfuade another to drink a poifonous liquor un- 
dcr the notion of a medicine, who afterwards drinks it in 44. * 
his abfciice {c ) ; or if A, intending to poifon B. put poi- 2. Inft. 183. 
Ion into a thing and deliver it to C. who knows nothing Crom. 44. 
of the matter, to be by him delivered to B. and C. inno- Summaryzitf, 
cently deliver it accordingly in the abfence of A . ; or if one 6,5, 

{d) incite a madman to kill another, who afterwards kills Pulton 1*22, 
liim in the abfcncc of the perfon that incited him ; in all OHlronc.xoS. 
thefc and the like cafes, the procurer of the' felony is as 
much a principal as if he had been prefent when it was done. Sum*2 x8. 
And fo (^’) likewife all thofc feem to be, who were prefent g. Coke sV. * 
when the poifon was infufed, and privy to, and coafeiiting Kelynge 52, 

to the delign. 53 * 

® (c/)SeeB. 1. 

c. I. fcaion 7. X. Hale 617. (^) Summary 216. 

But {f) thofc who only abetted the crime by their com- 
xnand, counfel or advice, but were abfent when the poifon 4 * 0 • 

was infufed, are acceflaries and not principals. Crompton 44. 


Alfo if A, intending to poifon B. deliver a poifonous 
thing to C. to be by him delivered to B. and C. knowing 
it to be poifoned deliver it to B. in the abfcnce of A . ; in . . 

this cafe C, (^) only is a principal in the felony, and A. an 
acceflkry. 


Se^. 12. By force of 3. Hen. 7. c. a. all thofe who 
are acceflaries before to the forcible taking away of a w'oman, 
made felony by that llatute, wdietlicr they were prefent or 
abfent at the time of the taking, or acceffiiries after, by wit- 
tingly receiving the woman fo taken away, fliall be punilhed 
as (h) principals. But this depends bn the exprefs words of C^) See B. r. 

the llatute, and not on any coiillruftion from the reafon of 
. ' , « ana ouni.sxy* 

the common law. 1. Hale 6x4. 

As to the fourth particular, viz. Where a man lhall bo 
adjudged a principal in an oiFence againft a llatute. 


Se^. 1 3. It feems to have been always generally agreed, that 
notwithlianding all penal ftatutes arc to be conftruei llri«^- 

iy 
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(«)_S. P. C. Ijf ^a ) } W whero-ever a llatute ordains, that thofe who are 
6 orti^ thJne prohibited by it, lhall be adjudged trai- 

45. * felbhj, it, by a neceSry implication, makes all the 

54. 7*! * procurers and abettors of it principals or acceilaries be* 
B. 1. C.40. fore, upon the lame circumftances which will make them 
U&ion 4 - fuch in a treafon or felony at common law ; becaufe fuch 
Ba°torc.” tv. properly be faid to have done the thing in 

Lamb. b. 4. *“ch a manner caufcd by them, and confequently to come 
c. 7. f.486. within the very words of the llatute. And therefore it 
Lulitim II. leems to have been generally unqueftionable, that thofe who 
!*• procure the {b) clipping oMhe king’s coin, or other offence 

i^H^e 61*5. ' ro*<ic high treafon by ftatute, in fuch a manner as will make 

g 'u. Pyer 8S. thm principal traitors in a treafon at common law, lhall be 
ahfon 11. adjudged principal traitors by the llatute; and that thofe 
who ^t a (e) petit treafon, or a felony by ftatute, as a (</) 
<3)*8up.fea. lhall be adjudged principals if pre- 

s. B. ifc.!?.* when it was committed, and accelTaries if ablcnt, in the 
L 55. fame| manner as in felonies at common law, unlefs the 

•9* 7 - 47 " ftatute exprcfsly provide otherwife ; as that of Hen. 7. c.2. 

siiminar/is ** Ihewn in the foregoing feflion. 

(r) B. I. c. 32. fcAiun 5, 6. (./) Summary 187. 215. B. i. c.4i.f. C. S. P. C. 44. 
*11. U.4. 13. Ddlifon aa. P. Corone 86.22#. B. Rapes, 3. (e) 3. loft. 59. Sum* 
'inary 215. B. i. c. 38. feAion 18. Vide Folter 355, 356. 


Cy^S.P.C.44. 
fup. feA. 3. 


Seff. 14. But there (/) feems to have been formerly 
fome opinions, that the receivers of a felon by llatute, lhall 
not be adjudged acceffaries to the felony after the fa£l, in 
the fame manner as the receivers of a felon at common law, 
becaufe fuch perfons can in no propriety of fpeech be faid to 
have done the thing prohibited, aS' the procurers of it may 
be faid to have done. 


But this feems (gj to have been more ftrongly holden in 
(flB.P.C. re(pe£t of thofe ftatutes which exprcfsly provide that ac- 
iJmb b s. ccH^ries before to the offence prohibited, mall be punilhed 
2'84.’ as felons, &c. but fay nothing of acceffaries after; from 
I. Hale 614. which words it may be argued,' that they mull be either in- 
tended to exclude acceffaries after the faa, or have no man- 
ner of effedb 



fon 19. 

S. P. C. 3. 

3 H.7. 10. 
ft) Sum. 2x5. 


Yet I take it to be fettled at this day, that in thefe and 
all other cafes where a llatute makes any offence (b) trea- 
fon, or (t ) felony, it involves die receiver of the offender 
in the fame guilt with himfelf, in the fame manner as in 
treafon or felony at common law, unlefs there be an cx- 
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prcfi prbvifion to the contrary. For lince it Is 
that iuch new treafon or felony lhali have tfaf fame c6h* 
ftru&ion with a treafon or felony at coniinon law to all 
other (a) Intents and purpofes'; why ihotild it not alfo , 

have the fame in relation to thofe who are to hfe efteemed c. 4c. feaV^ 
principals and accellkries in it ^ And as to the objedion, c. xS. > 

that the receivers of the offender cannot thereby be fo pro- * 3 ;* . * 

perly faid to have done the offence, as the acceflaries be- ^ 
fore it may be anfwcred, that they may pioperly enough 
be faid to be partakers in the guilt of the offender ; and ^ 
what crime fuch a partaking (hall be adjudged to amount 
to, is moft reafonably determined by the rules of law in 
other cafes of like nature. And as to the objeftion, that 
a ftatutc by expreffmg acceffarics before, muft be intend- 
ed to exclude acceflaries after, or to have no manner of 
effeft, it may be anfwcred, that nothing is more common 
than for llatutcs to exprefs thofe things wliich the Jaw 
would have implied ; in which cafes it foems a very rea- 
fonable conftruftionj that expf ejpo eorum qua taciie infunt 
nihil operatur. 

As to the fifth particular, «t7>. Whether the offence 
of the accefliiry can ever rile higher than that of the prin« 
cipal. 

Sen. 15. I take it to be an uncontroverted (#) rule, that inft.io. 
it never lhall ; it feeming incongruous and abfurd that he ,39. * 
who is pu lifhed only as a partaker of the guilt of another, Summaryaif. 
fhould be adjudged guilty of a higher crime than the Coronc 

other. And therefore it feems clear, (r) that ^ wife or 
fervant cauic a ftranger to murder the hufband or mafler, and infraf.ai) 
and are abfent when the murder is committed, they can- 22. * 

not be faid to be acceflaries to petit treafon, but to mu r- (O 3. Infi, 
der only, becaufe the offence of the principal is but mur- !?•. - 
der. But if fuch wife or fervant had been (d) P^efent * * 

when the murder was committed, they would have been 332. lasT' 
guilty of petit treafon, and the ftranger of murder ; becaufe Summary *4, 
in refpeft of fuch (e) prefence they would have been prin- a« 5 * 
cipals in killing, as hath been more fully lliewn, Book the g °CoronV^* 
ifirft, in the chapter of Petit Treafon, feftion the fixtli. ,,’9. 

But4o. Affize 

2 whereof this note in Brook is an abridgement, ieems contrary. See alfo F. Corone 
a 16. which is an abridgement of the fame cafe, (r/) 3. Intt. 20. Summary 24, 
25. I. Hale 615. Dyer iiS. 254. 332. Crompton i(^. Moor ^x. Daiifoa x6« 
(<?) Vide fup. f. 7. * 

As 
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As to THit fXcoKs POINT, viz. In what csfe a ntaa 
fllall be adjndg^ an accei&ry before. 

(a) (.let. ' Self. i6. It fdsiDs to bef«) ^eed, that thofe who by 
hire, eon^and, counfel or confpiraqr, and it lecms to be 
?***K*h" ***‘ genwaliy if*) holden, that thofe who by (hewing an exprefs 
,I^b.b. a. jiyng, approbation, or af^nt to another’s felonious de- 
b. F. C. 4 e. figtt of committing a felony abet and encourage him to 
%hrenpton41. commit it, but are fo far (c) abfent when he adually com- 
SmanaryjiT. mits it, that he could not be encouraged by the hopes 
(a) a. Inn. any immediate help or afliftance from them, are all of 
X>a1*ton c. io8. *hem acceHaries before the faft, both to the felony intend- 
l.amb.b. a. ed, and to all other felonies which Aiall happen in and by 
«• 7’ the execution of it, if they do not {d) exprmsly retra£t and 

Plowdenatj. countermand their encouragement, before it is aaually com- 
Con.Croa.p. 

fr) Vide ftip, 

f. 7, S. S. r. C. 40. B. Appeft] 19. B. Corone 1S8. ((/) 5. Inft. 51. Cromp 
too 42. Summary 217, 218. Lamb. b. a. c. 7. f, 289. Dalton c. io8. i. Hale 
Foftcr 354. Plowdcn 475, 476. 

Seff, 17. But it doth not feem ncccflary in any indift- 
ment or appeal againft a man as acceflary before the fadl, * 
to fet forth the fpecial manner by which he abetted it, but 
only to charge him {e) generally, quod felon'icc^ isfe. abhet” 
f/) Co. Ent. incitavit^ et procuravit^ £^r. Alfo the like general way 

56, 57. of fetting forth the aid given to a felon, feenis to be fullicieiit 
R^al 51. both as to thofe who arc (/) principals by being prefent 
^ems^^ferot-^* when the felony is committed, and alfo as to thole who 
what con- ^re {gj acceflarics after, 
trary. 

(f) 4. Coke 41. Coke Ent. 57. (^) Coke Ent. 56. Raflal 48. 52. 


SeU. 18. It cannot be doubted, but that if a man advife 
(.5; Dyer 186 ® woman to kill her child as foon as it lhall be born, and 
3. Inft. 51. ^he kill it in piirfuanceof fuch advice, he is an (h) acceflary ' 
Dalton c. xoS. to the murder, though at the time of the advice, the (/) child 
Lamb.b,2.c.7. i-iot being born, no murder could be committed of it ; for 
I Hsiilc^6ii7^*' the influence of the felonious advice continuing till tlic child 
(/)Sce B. I. was born, makes the advifer as much a felon as if he had 
c. 3. f. 16, 1 7. given his advice after the birtli. 

Alfo it feems agreed, that if I command another to 
217. beat a man, and he beat him in fuch a manner that he dies 
thereof, I am an acceflary before to the felony, {/) be- 
t/Hale riy.^* it happened in the execution of a command which 
0S.P.C.4I. naturally tended to endanger the life of the other. And 

P,‘. orone3i4. (w) a fortiori therefore it follows, that if a man command 
Vi<le PIoxv. ' 

475. Ddlion c. xoS. Crompton 43. (///} Piovtkn 475. 

another 
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another to rob a man, and he in robbing him kiU him ; 
or to burn the houle of J. S. and he by burning it, burn 
alfo the houfe of J. N . ; the commander is as much an ac- 
ceffary to the fubfequent felony as to that which was direftly 
commanded. 

Alfo it is faid, (a) that if I command a man to rob ano- (a) PIow.475. 
ther, and he kill him in the attempt, but do not rob him, Dalton c. ibl. 
I am guilty of the murder, becaufe it was the direft and im- 
mediate cffeft of an aft done in execution of my command crom^^4a. 
to commit a felony. 


But if I perfiiade A. to poifon 5 . and A. accordingly give 
poifon to 5. who eats part of it, and gives the reft to C. who 
js killed by it, I am guilty of a great mifdemeanor only in 
refpeft of C, but not {h) an acceffary to his murder, becaufe (Jb) Plowdca 
it was not the direft and immediate elFeft of the aft done in 474 » 47 s* 
purfuanceofmycommandjbut happened accidentally through ^ 
the aft of B. to which 1 being no way privy, cannot be igs," 
made acceflary by reafon of it. Yet in this cafe A . is ccr- Crompton 41; 
tainly guilty of the murder of C. as hath been more fully (t)Ch. 31. 
fliewn, Book the firft (t). 


Sc^. 19. It feems to be holdcn generally in fomc fr) 
books, that where-ever a felony eiifucs and follows upon ^oor 487?^^* 
any unlawful aft commanded by another, and executed in Dalton c. log. 
the fame manner as it was commanded, the commander is an 3* 
acceffary to the felony. But this feems to be too large 
a rule, and liable to great difficulties, unlefs limited by pait^-n^cl^iosT 
fome diftinftions. — But finding little in the books con- Moor 53. 
cerning this matter, I ftiall leave it to be farther confidcred Foftcr ^69. 
by others. 


SeBt. 20. It feems to be (f) agreed, that if the felony 475. 

cominittcxl be the fame in ujbftance with that which was ^”5X7* 
intended, and variant only in fome circumftance, as in re- Lamb.^b/a’ 
fpeft of the time or place at which, or the- mean whereby c. 7. f. 187. 
it was effefted» the abettor of the intent is altogether as 3- InH* $*• 
much an acceffary as if there had been no variance at all 4t. 

between it and the execution ot it ;.as where a man advifes pollcr 370.^ * 

another to kill fuch an one in the night, and he kills him in 
the day, or to kill him in the fields, and he kills him in the 
town, or to poifon him, and he ftabs or Ihoots him. 

Setff, 21. But if a man command another to commit a //)Siim. 117* 
felony on a particular perfon or thing, and he do it on 1. Hale 617;* 
(/) another; as to kill A, and he kill B. or to burn the Pl<^wden47s^ 
hc\?fe of A. and he burn the houfe of B. or to ftcal an ^ 

px, and he fteal horfe ; or to fteal fuch 411 horfc, 

and Crompton 41. 
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(ii) Plow,475. and lie ifttal anodier ;%r to coiljniitafelonv of one kind, 
i)altoncao8. cotmxut anothisr (a) ^ a quite diflrrent hattire ; 

Lamb, b! a.c’ rob 7* S, of his plate as^ he is going to market, and 
7 .f.a 87 ,aa 8 . he break open his faoulfe in the night, and there fteal the 
Crpn^on 41 . plttc ; it isYaid, that the commander is not an acceflary, be- 
^ caufe the a£l: done varies in fubftance from tliat which was 
commanded. 


<45^1^^.475. Se/^. 22. But it is obfervable, that (b) PlowJen^ in his 

{f) But this report .of Saunders* cafct which feems to be the chief foun- 
ft«cd^n?hi8 ^hat is faid by others concerning thefe points, in 

manner, ei- putting the cafe of a cominand to burn the houfe of Jl. 
ther by Lam- which fliall not make the commander an acceflary to the 
bard, Dalton, burning the houfe of B. unlcfs it were caufed by burning 
SeexTmb^T that of A. ftates in this (r) manner : If I command a man 
a.c. 7. f.aSr. ** to hum the houfe offuchan oncj which he weli knows ^ and 
Dalton c. 108 . ** burn the houfe of another ^ there J Jhall not be acceffary^ 
Crompton 41^ *• becaufe it is another diflinEl things to which 1 did not five 
Vide Fofter cc ^Jfent^ fsfe.** By which it feems to be implied, that it is 
?cVcral"obfer. ^ ^’^cccflary ingredient in fuch a cafe to make B. no ac- 
vations upon ceflary, that be knew the houfe which he was command-, 
ihis cafe. cd to burn j for if he did not know it, but miftook ano- 
ther for it, and intending only to burn the honfe which 
he was commanded to burn, happen by fuch miilake 10 
burn the other, it may probably be argued, that the com- 
mander ought to be elleemed an acccliary to fuch burn- 
ing, becaufe it was the diretSl and immediate efFeft of an 
aA wholly influenced by his command, and intended to 
have purfued it. 

(d) Lsmb.b.z. Se^. 23. It feems to be generally agreed, (d) that lie 
8 who barely conceals a felony which he knows to be in- 
S. P. C*. 37. tended, is guilty only of a mifprifion (r) of felony, and 
Sum. 129. lhall not be adjudged an acceflary. 

219. 

3. J(ifr. 1^9, 142, (tf) See B. 1. c. 59. But this is made a by Dalton c. ic8, 

2. Infi. X83. 

feems to be certain, that no one can be any 
B!cor.^% 80. 5 is an acceflary to homicide per inform 

15. Aili/cy. iunium^ or fe defendendo^ becaufe they are not felonies; 

7 1. H. 4 93. from whence it follows, that if he who is indidled or ap- 
Cromptim43. pealcd as a principal in murder, be found guilty of fuch 
7‘waT.^ homicide only, thofe who are only charged as his acceflarics 
^16. ^ before or after, fhall be difeharged. 

(^) 4. Coke And fo alfo fhall thole (^) who are charged only as ac- 
S^rTf-ary2i7 where the principal is found guilty of man- 

1. Hale 615 6 t 6 , Moor 461. C. Elh. 540. Cromp. 43. Dalt.c. ic8. Sf*** B. i.c.30. 

flaughter } 
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l[iau|hter ; .l^diufe that oe^e^nly ^|>po^ t^e fajft to lii(Ve 
happen^ oix .a fuddciij, it luid l^h dotie uponpre- 
tneditatibii, it would have been niiirdet. 

And qua^e. If they wlio jirfe a^ accelTafies (<?) af- (a)Vla?fcrtm. 

ter, Hiould not alfo be difcharged at common law, where . 
the principal, is found -guilty^ of manllaughtet, and std-. ail' 
mitted to the benefit pf. his clbrgy, bbcattfo iri foch tale it c. Elia. 540. 
could not appew by any judgment Ibat them was a principal. Vide Feftet 
Bntthelawin tbisFeip^'lccnistobealte^by i.Anii.c.9. 3 ^ 3 * 
fct forth more at large, in the.fi>llpwing.part of this chapter, 
which makes a ciUviffim equivalent, a£. to this purpbie, to 
on attainder > 

Seff. a^. Before the ilatute of 11. & .i 4 . WjH. .9. c.7. 
accelTaries to piracy were pot wjthin the purview of aS. Hen. 

8. 0.15. by which piracy is triable according to the courfe of 
the common law. But for this I ihall refer the reader to 
book the firll, chapter the thirty-feventh. 

As ti THE THIRD point, vi%. Ill wliat cafes a man 
ihall be adjudged an accefiary after: 1 lhali endeavour to 
Ihew, 

; I. what kind of receipt Of a feloii will noEke the receiver 
fuch an accefiary. 

a. Whether It bencce^ry that fiich receiver know of thd 
felony. 

, 3. Where the receivers of a felon lhali be ekeufed in re- 
fpeft of the relation they bear to him. 

4.. How far the felony mull be complete it tlie time of the 
receipt, to make the receiver an acceffafy. 

As to the firft particular, piz. What kind of receipt 
of a felon will make the receiver aii accefiarf after the 
faft. ' 

. S<( 5 .a 6 . It feems agreed, (li) thatjgenerally,iiriy affiftance.,' i ^ 

J thatever givfcn to one known to pfe afelotij in order to 
tiiider his being apprehended dr tried, or fuffering the p. 0:4!. 
punifiiitient to which he is condemned, is i fufficientrer Dthoiie. lol. 
ceipt for this purpofe j as where one aflifts him ^itU b. %, 

^ 7.f. tSp. 

SttUU&aiy ii8. i. Hale dit. DaltoaC^ lot: Crmptoa 4 > 

^ i hdtle 


Vet. IV. 
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'a) Sura. tjS. 
Dalton c. loS. 
^rompton 43. 
\b) Dalton c. 
1 08. 

F. Corone 

Lamb. b. 2. 

7. f. 291. 
5. P. C. 43. 
Crompton 42. 


a (^«) horfe to ride , away with, or with money or viftuals 
tb fupport him in his efcape ; or where one harbours and 
(b) conceals in his lioufe a felon under purfuit, by rea- 
fon whereof the purfuerS banhot find him ; and much 
more, where one harbours in his houfe, and openly (c) 
prbtefts fuch a felon, by reaibft wheteof the purfuers dare 
not take him. 

(e) i 6 . Affize +7. Adj. B. Cor. ijo. F. Coroiie 195. 


Sup.c.ai. SffiS. 27. Alfo I take it to be fettled at this day, that 
lea. 7, 8 . whoever (t/) refeues a felon from an arreft for the felony, 
F. Cor. 158. ^ voluntarily (r) fufFcrs him to efcape, is an acCeflary to the 

Summary 116. felony. 

Contra. « 

F. Corone4S. S.P. C. 43* Dalton c. loS. i. H. 7, 6> B. CortQftie 130. Sup. 
c. 19. I'ettion lo. 22.20. 


(/) Siip.ftfV. Alfo fonic have fald, ff) that all thofe are in like manner 
c. 17* guilty who oppofe the apprehending of a felon. 

But for tbefc matters I (hall refer the reader to the former 
part of this book, wherein they arc more fully handled. 


(^) B. Efcape 

f^)S.P.C.4i. 
(/)25.E. 3. 
39 - 

Ab. F. Cor. 
26. 

(i)7. H. 6. 42. 
Ab* B. IndiiSt. 


28. It feems to be holden both by (g) Brook and 
(/?) Staundforde^ that the bare receiving into one’s houfe a 
perfon known to be ^ felon, i^ fufficient without any far- 
ther circiimftaiices to make a man an accclTary to the felony. 
And this fccins to be favoured by the year-books of 
Edward the third (i) and Henry the Jixth (k). 

4. F. Indict. IX. 


(/)S.P.C.4i- 
(xnj Dalton 
e* 108* 

See alfo 
Crom. 4^* 

(«) 26. AiTize 
4 - 7 . 

Ab. B. Cor. 
103. 

F.Corone 195 


Alfo it feems to be holden both by (/) Staundforde and 
{m) Dalton^ that not only fuGli a receipt of fuch a felon in- 
to one’s houfe, but any other favour pr aid voluntarily af- 
forded him, as by relieving him with money, meat, or 
drink, is fufEcient for this purpofe. But it is obfervable, 
thatthc cafe in the Book of{n) whereon feems 

chiefly to ground his opinion, and which is more accurate 
than any other year-book I met with on this fubjetSt, is 
of one who wasindifted “ fer having received a felon, and for 
“ that no one by reafon of him dared to take him Where- 
upon it is faid by Shard, If one receive a felon in 
favour and aid of the felony^ I hold fuch a one an acceflary 
“ to the felony*” Alfo it is farther obfervable, that the 


(tfAq.nen.4.1. YEAR-BOOK of Henry the fourth^ {0) on which the above- 
Ab.F*Cor*76. mentioned opinion of Brook feettis to be grounded, feems 
w* prove only that every receiver of a felon, knowing him 

IS. iLicapc 43 - iiididtable, but not that he is indidtable for 


felony i 
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felony; arid the chief purport of the cafe is to (hew, that 
one who having^ a felon in his houfe, voluntarily fufFers 
him to go at la/ge, is not guilty of a felonious efcape, unlcfs 
he had arrefted him. To which may be added, that {a) 

Lamhard doth not fay generally, that all thof^ Who receive 3, * 

a felon, knowing him to be fuch, are acceflaries after; but 

all thole who feJonioufly, and with an evil mind receive a 

felon, &c. And Sir Edward Coke^ in his (b) Second InJlituU^ W ^*2* 

deferibes fuch acceflliries a$ thofe who knowing a felony 

receive the felon, and not only conceal his offence, but fi- 

voiir and aid him, tha: he be hot known. And in his (c) Fagef344 

Third Injiltute he faith, “If one receive a thiefj and aid and F. Cor. 427^ 

“ maintain him in his felony, he is an acceffary by which *• ^*1® 
expreliions it feems to be implied, thAt there ought to be 
fome other circumftance befides tliat of the bare fu&ring of 
a perfon known to be a felon to be in one’s houfe, to ihake a 
man an acceffary. 

Sa*?. 29. However, it feems to be ((^) agreed, that no. W**tIale6io. 
one (hall be adjudged an acceffary to a felony for receiving 
into his houfe a perfon under bail for fuch crime, or for ie- 
lieying with money or viduals a perfon fo bailed, or in Crompton 41. 
prifon ; and the reafon given by {c) Dalton is, becaufe the Lamb. b.i. 
felony cannot be concealed, nor the trial hindered by it. L *09* are to 
And if this be a fufficient reafon, why m&y not any other 
receipt or relief of a felon, whereby the felony is not con- (y) ’26. AfGze 
ccaled, nor the trial, &c. hindered, come under the like 47. 
rule? as it feems {/) agreed, that the fending a letter to K-Coroneioj. 
procure the deliverance of a felon, 6r the inftrufting him 
to {g) read, in order to entitle him to the beneiit of clergy, SummaryVi^. 
(hall do ; and even the {h) advifiiig his friends to perfuade i. Hale 621. 
witneffes not to come againll him at his trial ; and alfo the 3* Inft. 139. 
(i) labouring of witnelles in purfuance of fuch advice. And b,2. 

yet the two laft of thefe practices are certainly very highly (^)^3 Jn^.i3g. 
criminal ; and though they do not tend totally to prevent Sum*mary2i9! 
the trial, y^t arc the mod likely means to make it fruitlefs *. Hale 621. 
and iucffcftual. W 3*^1(1.139. 

(Os Inft.139. 

Alfo it feems to be agreed, that the fuffering a felon to 
efcape {k) without arrcfniig him, (/) or the bare concealment (ij sum. 219. 
of a felony, though they are crimes of a very high nature, 1. Hale 618.^* 
do hot make a man :;n accclfary. Sup. feft. 10. 

Moor 8. (/) Sup. fca. 10. 27. B. i. c. 59. 

Sc£i, 30. Alfo 1 take it to have been generally agreed, {m')A\tyn 57, 
before the ftatute of 3. & 4.^ Wilt, and Mary, c. 9^ that ?i* ^ 
neither the receiving of (m) other men’s goods, known to Yclvcitonl^* 
l.anib. 290, 291. 1. R. Abr. 68. Summary 218. i . Hale 619, 620. 21;. E. 3. 39, 

A'l. 1' . Cor. 126* 27. AflTj/e 69. Ab. K. Cor. 2o3. B. Cor, 114. Con. Croaip. 42* 

43. 39. It is made a Qu. Crem 42. and. S. P. C. 43. 

P 2 have 
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(fl) Sum. 130. have been ftolen, nor the taking of one’s (a) own goods 
1. Hale 619. again froirt one that had ftolen them, on an agreement not 
MoorV *^** to profccute Kim, nor the taking of any other reward 
Cromp. 41, on fuch an agrcehicnt, did make a man an acceffary to the 
42. felony, unlefs he alfb had reevived the thief. But now it is 

enafted by thaf llatute, and by 5. Ann. c. f. 5. That 
I. R. Abr. perfon or perfons lhall buy or receive any goods or 

cVp.Eliz.486. chattels that fhall be felonioufly taken or ftolen from 
Vide l^oy 90. any other perfon, knowing the lame to be ftolen, he or 
{b) Sum. 130. « they fhall be taken and deemed an acceffary or acccffarics 
3.lnft. 134. « felony after the faft, and fliall incur the fame 

b!i. c. 59. ** puniftunent as an acceflary or acceflaries to the felony 

fc'a. s/6,V. “ after the felony committed.’^ And it is further cnafteS 

Con. Crump, by I. Ann. c. 9. “ That fuch perfons may be profecuted 
for a mifdemcanor, before the principallhall be convi<fted,” 
2 as fliall be fhewn more at large in the following part of this 

MoorV.^d chapter, fea. 44. 

Dalton c. 108. 

Vide Bk. i, c. 5S. Appeal 8^ For the offences In buyin;^ and receiving flolcn good% 
vide Bk. 1. ch. 58. App. 7. 

(r)VidcP!ow- Se 5 I. 31. It doth not feem to be fettled, (r) whether the 

DaitouV 108 of a felon who is pardoned by the king, but ftill liable 

a one. 10 . appeal, may not make the receiver an acceffary. 

As to the fccond particular, viz. whether it be ncccflary 
that a man know the feiony in order to make him an ac- 
ceflary by receiving the felon. 

Sc^. 32. There can be no doubt but that it is ncceflary 
(i/^S.P.C.41. that fuch receiver hare (rf) notice of the felony either exprefs 
or implied ; and therefore it is the fettled form of all [e) 
(/*)7. FI.6!42. indiftments and appeals [f] againft acceffaries after the faft, 
Ab.B.Indift. exprefsly to charge them with having know n that the peribn 

4« received by them had committed the pi incipal felony. 

3. FT. 7. 

B. Cor. F. Cor. 55. 285.429. 22. Alfize 55. Summary 218. (/) Rjiftal 43. 
54. 51. Co. Eiit. 56, 57. 3* Wms. 493. 

33* not clearly fettled, wherher in foiuc 

cafts an implied notice of the felonv be not furticient for 
S. P. C. -bis purpoie ; as wlierc a man receives a perfon attainted 
41.96. of felony, in the fame county whereiii lie is attainted ; in 
Crompton 43. which Cafe it hath been (g) holdeii, that he is an acceflary 
F.^Cor.^^^T. felony, whether he had aftually notice of the attain- 

Dalton c.'ios. becaufe it appears by matter of record in the 

Qw. 7.Hen.6. fame county, whereof every man is faid to be conufaiit. 
^2, 43. and But to this it may be dnfwered, that felony implies in it 
* contra of wilfuliicfs and balenefs ; fometiilng (h) fe/Ieo 

h) Co, Utu perpetratum ; and tliat it would be extremely Iwrd, by 
39 Z. fueb 
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Ch. 29. 


2*3 


fuch a forced way of reafoning, to prefume a man guilty of ^)S.P.C,4i, 
it, who probably may be entirely innocent; and to this 
opinion the greater number of («) autliorities feem to incline. 

Burridge, 

3. Peer. Wms. 495, where Lord Hardwicke fa)%, that the true wav of undcr- 
fiandiiig tlic authorities upon this point is, that ** an ouilawry or atiairder in a par- 
“ titular county may, as the cafe fliall happen to be circuniftanced, bt, fame evidence 
“ to a jury of ntitke to an accelfary in the fame county ; but that it cannot with any 
“ reafoii orjufticc create ati ahfolute legal prcfumf tion of notice^ fo as to excufc the 
“ not chaeging the fa6t to be done knonungly in the indidtment,** 


As to the tliird particular, vt%. Where the receivers of 
a felon lhall be excufed in refpeft of the relation they bear 
to him. 


Se^. 3+. It feems agreed, (b) that the law hath fuch a 
regard to that duty, love, and tendernefs, which a wife owes 
to her hulband, as not to make her an acceflary to felony 
by any receipt whatfoever given to her hulband. Yet ifllie 
be any way guilty of {c) procuring her hulband to commit 
it, it feems to make her an acceflary before the fa£t in the 
fame manner as if fhe had been foie. Alfo it feems agreed, 
that no other relation befide that of a wife to her hulband, 
will exempt the receiver of a felon from being an {d) ac- 
ceflTary to the felony. From whence it follows, that if a 
mafter receive a fervant, or a fervant a mailer, or a brother 
a brother, or even a hulband a wife, they are acceflaries in 
the fame manner as if they had been mere ftrangers to one 
another. 

F. Co. 383. {^/)Dalt. c. 108. Crompton 42. fc£l. 22. Summary 219, 


{b) Lamb, 

b. 2. c. 9. 
Rradf . b, 3. 

c. 32. f. 9. 
Dalton c. 108, 
1. Dale 621. 
Summary 2 19. 
Crompton 42, 
fcdl. 22. 

S. P. C, 26. 

Si C B. I. C. I, 
fed. 9, 10, 

(/') Bradi. 1. 3. 
c 32, ftdf. 9, 
10. 

Dalron c. 108, 
Sec B. 1. c. T. 
fedt 11,12. 

. S.f.C.zK 


As to the fourth particular, viz. How far the felony muft 
be complete at the time of the receipt, to make the receiver 
an acceflary. 


Se^, 3J. It feems to be clearly agreed, (e) that a man 
fliall never be conftrued an accelfary tp a felony, in refpeft 7 * 34* 
of the receipt of an offender, who jt the time of the receipt 
was not a felon, but afterwards becomes fuch by matter irHale622. 
fuhfequent ; as where one receives anotiier who hgs wound- H. P. C. 219. 
ed a perfpn dangeroully, that happens to die after fuch Crompton 42. 
receipt. For thoijgh the offender be for fpecial reafons ad- L^mb^b 2^* 
judged to fpme purpofes guilty of homicide ab inith, yet he 
fhall not be fo efteemed in refpeft of any others but him- d/;Siip.c. t 8, 
lelf ; for fiftions of law (hall never be carried farther titan c. 1^, 

! he reafpns which introduce them necelfariiy require. * 5 * 
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CHAPTER THE TWENTY -NINTH 


CONTINUED. 


OF THE 

ARRAIGNMENT 

O F 

PRINCIPAL AND ACCESSARY, 


TTAVING thus fhewn who are to be elleemcd principals^ 
and who acccjjaries ; I am now to Ihew in what manner 
they are to be arraigned. 

And I fhall endeavour to fliew, 

1. How far it is neceflary that the principal be ailually 
attainted or convifted before the acceflary ftiall be proceeded 
againft. 

2. Whether the acceflary fliall in any cafe be arraigned or 
tried before any principal hath appeared. 

3. Whetlier a perfon cliarged as acceilary to more than 
one, may be tried before all the principals have appeared. 

4. Whether the principal and accelTary may be both 
tried by the fame inejueft, and in what manner they are to 
be tried. 

5. In what manner the acceflTary fliall be tried, where 
his offence arifes in a different county from that of the 
principal. 

As to THE FIRST POINT, vlz. How far it is neceflary 
that the principal be aftually attainted (aj or convifted be- . . . 

foie the acceffary fliall be proceeded againft. 9. Aff. 5! 

Bra^. iita 

13, 14. and the notes to the fourth of thefe points^ 

Sell. 36. It feeras clear, that whatfoever the nature of (^) F. Afl; 
the felony be, if the principal be in fuch manner ( b) ac- 4 

Summary zii. i. Hale 623, 624.. S. P. C. 47. 48. Sup^ c. 23. Icftion 140. 
F. Qorone 212. 33. H. C. i. 29. Affizc 59. Kaftal 57. Raymond 477. F. Off. 

Court 23, 

? 4 quitlecl 
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qujttjjd of it, (a) whether at the fuit of the king or of thf 
e.ij.fea.iZ’. he ipay plead fuch acquittal irj (it) baroFap]^ 

' fublequent profecutioii for the fame fttloriy, the acceflary 
lhall not be arraigned, but iha|l be difeharged, according to 
(e) ubif(^um ((y ^lltm,ibifertia nulla. ' 

]|S> P. C. 47 * , 

SeS. 37. How far the acceflary (hall be difeharged upon 
the principal’s being found guilty of Htinflaughter, &c. hath 
been alre^y Aiewh, feftion'z^. 

38. It is certain, that the exigent fhall not be award- 
ed agaiiiff the aecelHiry before the principal is attainted) as 
hath been more fully mewhj ch. 27. feci* 128, &c. ' 

Seil. 3q. It feems alfo to be clear, that wheye the law; 
requires die attainder or conviiffion of the principal be- 
fore the acceiTary fhajl be convi^ed, it requires that fucK 
^pp. attainder and conviction of the principal be on the (d)^ 
fj. ‘ - fanle fuit, arid for the fame criihe, of which the acceiTary 

y#)». Inft. is tp be convi^ed ; for it is agreed, that an itttairider of 

ptwden oi principal at the fait of the (e) king no' way helps the 
$9. ’ proceedings agaiiyft this acceflary at the fuit of the party, 

Summnryzii. arid resm/rr/a, ' 

S.P.C. 47 - • ■ ■ ■ 

3. Corone 19. 7- H. 4- * 7 * Dyer 135- 

(f) 40. A(r.»5. y^ifo it feems to be agreed, that the attainder of the prln- 

cipal of onfe felony is no way (/) material' as to the pro- 
as. Affire 4p. cecdings agaihft die acceiTary foi: another. 

ScH. 40. But where the princip^ is aftuaify attainted, 
though crroncoiifly, of die fame fclbriy with which the ac-' 
fjflF Corone cefTai y is charged,' it feems’ (i) agreed, that fuCh attainder^ 
ivhile it Hands linreveffed, is as fumcient for this purpofe 
a. R. 3. 11, as it would have beenif there had been no error in it. Yet 
it feems (^ j certain," that if the principal be attainted, and 
SUmmarysis, acCelTary, the reverfal Of the attainder of the 

184. principal, ipfb fatU reveries the attairidcr oT the acceflary ; 
Crompton 43. and that the lieir riiay have an alTize 'of mertdancejlor a- 
3. Cor. 1^5. gainlt the lord of the fee, having entered into the lands 
i'i’ - ' of fuel! an acceiTary, as Iiaving efchcated to him by reafoii’ 

of th'e attainder. ' ■ • > : 

A. Cokg 6 i. 

(19. ■(A> Summary 164. 207. B. Cor. i5§* J8. E.4. 9. Cromp.4x. x. R. Abr. 
777, 9.’ Coke x> 9. F. Mortdanceflcr 46. ’ / • ^ ^ 

*7 ; ;i V r , I ■ ■ ■■':'. - 

//; f rca, Sf/?. 41. It feems to have been in a great meafurc fct- 

Ann. 9. • ^2cd (/) before the ftatutc pf i. j{nn, p. 9 , notwithllanding 

‘ ■ the 
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great variety of opinions in the old books concerning 
this matter, that whereycr 'the attainder of the principal 
jvas prevented by his (a) deatli> or (bj ftanding mute, or (^j) b. App. 
challenging (c) peremptorily above tire pumber allowed 19. 
him by lanjr, or being admitted (J) to the benefit of clergy^ B. Corneas, 
or (e) pardoned, whiather before or after his CQrfViRion, ^e Cortat^'s 
accelRry fhould not arraigned. Confpi. 4?^^ * 

Refpond.35 

F. N. B. 115. Summary iiu 44. E. 3. 7. 33. H. 6, 12. 21. H. 7. 31. le. 

22. Alfi/c 40. Sumpary 221. 2, InA. 284. Con. F. Cor. 58. Qu* S. P. C, 
4^. Stat. t. Annas, c. 5. Qu. S. P. C. 47. F. Goronc 51. 3. H* Z2, 
(r4) C. Eliz. 54X. 4. Coke 43, 44' Summary 221. 3. Inlh 114. 139. 3, H. 7. i* 

t. Car. 566, 567., Cromp. 43, 44- Raymond 477. F. Coronc 745. 176. 193. 252, 
376. 450.B. Cor. 18. 70* 7^- 83. xoi. 132. 138. j8. Affizc 13. 26. AlFize 27. 5. Afw 

fuc 5, 7. H: 4, 16. B. Clergy 15. Con. F. Cor. 58. 53. 270. 466. Crompton 42. 
70. H. 4. 15. B. Coronc 158. Qu. 3.H. 7.12. S. P. C. 47. H. 48. (/?) Sum- 

mary 221. F. N. B. 115. C. Eliz. 541. F. Coronc 53. F. Conlpi. 4. 33.H.6.1, 
B. Coronc 18. 4. Coke 43, 44. 3. Inft. 139. Crvmp. 44. 3. H. 7. 12. 7* H. 4, 

16. Raymond 477. Qu. Cromp. 42. S. P. C. 47, Con. F. Coronc 151. 260. 
B, Coronc 70. 3, Aflizci4. Vide Dyer 88. 

Sc/F. 42. But it feems to have been generally agreed, 

( /) that after the principal is a^hially attainted, whether (f) C. Elia, 
after a conviifion by verdift, or by (g) outlawry, &c. S 4 >' 
his death or pardon, &c. fubfequent, will no >vay avail 4 - Coke 4), 

the acceflary. Mammary*., . 

Raymond 477. Con. F. Cor. 450. (^) 4. Coke 43, Dyer 120. F. Cor. 58.930 
40. Adize 8. 43. E. 3. 17. 3. H. 7. i. 9. 11 . 4. 8, 9. B. Coronc 16. 

B. Mainprizc 58. Con. as to abjuration p yiH. 4. 16. B. Coronc 18. 

5 ^/?. 43. By I. Ann. feflT. 2. c. 9. f. j. If any priii- 
cipal offender ihall be convifted of any felony, or fliall 
ftand mure, or fhall peremptorily challenge above the 
number of twenty perfons, returned to ferve on the 
jury, it (haU and may be lawful to proceed againft any 
** acceffary either before or after tlie faft, in the fame 
manner as if fucli principal feloQ had ^een attainted 
** thereof, notwithftanding any fuch principal felon fliall 
be admitted to the benefit of his clergy, pardoned, or 
otherwife delivered before his attainder i and fi^ch accef- 
“ fary fliall fuffer the fame punilhment, if be or flic (hall 
be "conviSed, or (hall ftand mute, or peremptorily chal- 
lenge above the number of twenty perfons returned to 
ferve on' the jury, as he or (be (hould haye fiiffercd if the 
** principal had been attainted.’^ 

44. By h Arm. feff. 2. c. 9. f. 2. which rcqites, 

** that the’buyers and receivers of ftolen goods had oftentimes 
conveyed away and concealed the principal felons, fo that 
they could not be convided of fuch principal felony, and 
‘ ‘ ^ ^ * hereby 
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thereby fudi buyers and receivers had efcaped all manner 
ofpuniflnncnt, which had greatly encouraged the buying 
and receiving of luch ftolen goods,” it is enafted, That 
it fliall and may be lawful to profecutc and punifh every 
** fuch perfon or perfons buying or receiving any ftoIcn 
goods knowing the fame to be ftolen, as for a^ mifde- 
“ meanor, to be puniflied by fine and iitiprifonment, 
although the principal felon not convi£icd before of the 
‘‘ faid felony, which fliall exempt the offender from being 
punifhed as acceflary, if the principal /ball he afterwards 
coaviacd.” 


By 4. Geo, 1. 
c. 11. receivers 
ckf lb>kn goods 
inay be tranf- 
po: ted for 
fourteen 
years, 
VicicBk, 1. 

C. r.K, 

App. 7. 


t By 5. Ann. c. 31. f. 6. If any fuch principal felon 
** cannot be taken fo as to be profecuted and coiiviacd, 
** it fliall and may be lawful to profecute and punifli every 
“ fuch perfon and perfons, buying or receiving any goods 
ftolen by any fuch principal felon, knowing the fame 
** to be ftolcn, as for a mifdemeanor, to be puniflied by 
fine and imprifonment, or other fuch corporal punifh- 
** niciit as the Court lhall think fit to inflift, although the 
principal felon be not before convict of the faid felonvj 
“ which fliall exempt the offender from being punifhed as 
acceflary, if luch principal felon lhall be afterwards 
taken and convifled.” 


Up^n theft' (latutes It has been decided, that it is in the eleftion of the profocutor 
to prx'ctcd cither immediately for the mifdemeanor, or for the felony when the 
principal is taken, I.ord Raymond i.?70. ; and in the firft cafe it is not ncccirary to 
itventhat he could not be taken, Rex FoiUrd, 8. Mod. 264. or that lie had not b^ccii 
convicted, Rex ‘i-. Baxter, 5. Term Rep. 85, — But Mr. juflice Koftcr denies rhii 
point, if taken in its full extent, to be law ; and contend}-:, that where the principal 
h amenable, the profccutor hath no option, bur muft proceed agninft the receiver for 
the felony. Kofttr 374. And in the cafe of the King v. Wilkes, at Warwick 
allizt*. a cafe was rcl'crved on an indiAmcnt ngainli a receiver for the milclcineanor ; 
2nd the Court held the indiclment good, d> )xafopialilc e^vuUnce ttw grjtn dmt ihe piin^ 
ei^aL could noi Ifc uken and pvcfdCulcJ^ fo as 10 be 90uvi<^cd, Cafes in Q. L. 98, 


t And by 22. Geo. 3. c. 58. In rJI cafes whatfocver> 
“ where any goods or chattels (except lead, iron, copper,^ 
(2) This is brafs, bell nutal and folder (7,) fliall have been fcloni- 
provided for «« oufly taken and ftolen, whether the offence fliall amount 
py 29. Geo.2. it gi-and larceny or forae greater offence, or to petty lar- 
Vidc 3k I ** ceny on^y (except where the felon fhall have beeii already 
“ convifted of grand larceny, or fome greater offence), 
every perfon who lhall knowingly buy or receive any 
fuch goods and chattels, may be profecuted for a nui- 
demeanor, and fliaJl be puniflied by fine, imprifonment, 
‘‘ or whipping, as the court of quarter feflions, or any 
other court lhall think fit to iuflift ; although tlie prin-. 
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cipal felon or felons be not before convifted of the fald. 

“ felony, and whether he, flie, or they is or are amenable . 

“ to jufticc or not (3).-^And in cafes where the felony feiin*''* 
a£lually committed Ihall amount to grand larceny, or to may bean evi- 
fome greater offence, and where the perfon ^r perfons dence apinft 
aftually committing fuch felony fliallnotbe before con- A 

vi£tcd, fuch offeitder or offenders (hall be exempted from 
“ being pun idled as acceflary or acceflarics, if fuch principal all thejudgt^ 
“ felon or felons (hall be afterwards convifted.— Provided, in the cafe of 
par. 6. that this aft diall not repeal any former law againft Haf- 

** this offence, and that offenders punifhed under this aft 26. Geo, 
“ fhaJl be exempted from punifhraent under any other aft 
for the like offence.” 


As to THE SECOND PojNT, ViZ. Whether thp acceflary 
fhall ii> any cafe be arraigned or tried before any principal 
hath appeared. 


Sc^. 45. Notwithftandlng the numerous {a) authorities B. Cor, 
in the old books, that an acedfary fhall not be compelled to ii. 20. nS. 
anfwer before the principal have appeared and anfwercd, I 374. 
take the contrary opinion to be in a great meafure {b) fet- 
tied at this day. And yet it feems to have been al- ,39. ,42%*43, 
ways agreed, (r) that his plea cannpt be tried before F. Refp.’ 35, ^ 
fuch appearance or attainder, [d) unlefs he defires it him- 
fclf ; in which cafe it is agreed, that he may be tried with- 33 * 

out the principal, according to the rule, that quilibet poteji ,36.^a,‘6*\^5o, 
renunciare juri pro fe introdu^o^ F. Tref. 199, 

44. Edw. 3. 

3S. 9. Edw. 4. 48. 40. Edw. 3. 42, 44 Edw. 3. 7. 25. Edw. 3*44. 40. Af. 

iizc 8. 25. i>. Appeal 9. i8g. 2. Rich. 3. 21. B. Mainprife 5S. S. P. C. 46.* 

It is laid that the law was fo anciently, but that it is no\y changed. Yet Dalton ch. 
108. fctms to he for the old opinion. \b) Summary 222. 9. Hen. 4. 3. F. Corons 
77. B. App ical 28. S. P. C. 4.6. (^) Summary 222. x. Hale 623. a. Hale 223, 
224. B. Appeal 28. 9. Hen. 4. 3. F. Corone 77. S. P. C. 46. x. And. 109, 
(^/) F. Corone 12. 124. 463. Summary 222. S. P. C. 46. 


As to THE THIRD PQiNTj Whether a perfon charged 
as acceflary to more than one principal, may be tried before 
all of them have appeared. 

SeSf. 46. It feems to be holden by Sir (r) Matthew Hale^ (/•) Sum. 221, 
agreeably to what feems to be the ftronger (f) opinion in *• Hale 624, 
Plowden^ that if a man be indifted as acceflary to more than Plow, 
one, and one of the principals appear and be convift, the ^ 

Court may, if they pleafe, try the acceflary, as being ac- 
ceflary to fuch principal, and alfo condemn him, if the iflue 
be found againft him ; and if it be found for him, may after- 
wards arraign and try him as accelfary to th^ other when they 
fhkll appear. • t 


But 



Of THE ARRAIGNMENT of the 


•» 



But the contrary opinion is certainly fnpported by great 
tf / • (^) authorities ; neither do I find any inftancc in the books 

J wherein the Court hath aftually proceeded to the trial of 
^ an acceffary in fuch a cafe before all' the principals have 
7.H. 4. 36. either appeared or been attainted : And (^) unlefs there be 
Qu. B. App. fontic very particular circumflanccs in the cafe, it cannot 
6 doubted but that it will be a weighty motive to induce 
jteijw, the Court in diferetion to refpite the trial of an acceflary, 
(£) Fl’nw. 99. to fhew that fonie of thofe to whom he is chazged as an ac- 
7.IICS.4.36. ceflary, arc neither attainted, nor have appeared; for it 
muft be owned, that it is a ftrong objection againft the try- 
ing him immediately, as acceffary to thofc who do appear, 
tliat thereby the country may be fiibjeft to the trouble of 
attending two trials where one might do as well ; and the 
perfon tried may be fubjeft to the hardfhip and hazard of 
two trials for his life ; which is contrary to the general courfe 
of the law (as fhall be more fully fhewn under the chapter 
ccnccrning the plea of avtcrfolts acquit ) ; whereas if the trial 
Ihculd be deferred till all the principals be attainted or ap- 
5.P.C.46. pear, he would be tried but once, (r) But if there be fevcral 
pofttr 361, principfils, and a perfon be charged as acceflary to one of 
them only, it feems clear, that it is no objcAion againft his 
being tried as acceflary to fuch a principal, that the others 
have not yet appeared, nor arc attainted, &c. 


As to THE FopkTH POINT, vh. Whether the principal 
and acceffary may be both tried by the fame inqueft, and in 
what manner they are to be tried. 

Sum. Z22, Si ff. 47. It feems {d) to be fettled at this day, that if the 

acceffary appear together, and the principal 
*23.^ plead the general iffue, the acceffary fhall be put to plead 

Pyer 120. alfo ; and that jf he likewife plead the general ifl'ue, both 

». Inft. 1S4. may be tried by (r) one inqueft ; but that the principal 
28. E. 5.94. he (f) lirft convifted ; and that the jury (lull be 

oronc 10. ^j^arged, that if they find the principal not guilty, they fhall 
s! P. C.4ft. rile acceffary not guilty. 

1\aftal 50. 52. 

53. Exii^cnr 4. B. Mainprife 7. Con. BraA. 32^. ^9* 142.148. 40. E. j. 
T. F. Corone 82. 90. 13;;. 216. 350. F. Trelpafs 199. 40. E. 3. 42. 25. FI. j, 

44- 4C. Aliiic -5- 44. E. 3. S. B. Appeal F. Coronc t 1 18. F. Main- 

priffr i;,S. 2. R. in all wMch tt feems to be liol-ien. that the accelTary 

r nor compcIlaMe to anfiver till all the principals be convict. {/) See the books cited 
TO irrrer Con. F. Cor. lo. 77. S2, 96. H. 4. 3. 7. H.4. 36. Dyer 120- 

F. C. 46. Sumniary 22*. F. Corone so. Raftal 50, 5^, 52. 

>. Co. ii*?. ’ ' f 
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"But it feems agreed, that if the principal plead a plea in («) B. ?er«ia> 
bar, or to: the writ, the acccflary wall not {a) be driven to 
aafwer till fach plea be determined (4), 


2. Inft. 184. 
S« P» Ctf 46* 
Foller 360. to 


(4) Where the principal and accelTary arc tried by the feitie in^ueft, the acceifary 
may enter into the full defence of the principal, and avail himfclf of every matter 
of fa£t, and of every point of law tending to his «€C]uittal ; and when the ac« 
ceiTary is tried after the convidtion of the principal, if it fliall come out in evidence 
that the offence of which the principal was convidted did not amount to felony in btm^ 
or not to that fpecies of felony with which he vras charged, or if it ihall manifcffly ap» 
pear in point of fadl that he was innocent, the acceffary ought to be acquittKI. 
M'DanieTs Cafe, Fofter 121. 10 State Trials 417. Foftcr’s Third Difeourfe 365* 

and Smith's cafe, Cafes in Cro. L. 237. — It is alfo that the produftion of the re-* 
cord of convidlion of the principal is fuiEcient to put the acceUary upon his defence,. 
Foffer 363. But it feems that foine additional evidence is ncccffkry tor that piirpife, 
in order to apply and conncdl it with the cafe of a prifoner Indif^cd as acceffury 3 
for a bare unqualified record can only be evidence agaiuft thofe who arc parties 10 it# 
O. B. 1784. p. 474. Foller 365. 


As to THE FIFTH POINT, In wliat mail iicf the ac- 
cefTary fhall be tried, where his ofTcnce ariits in a difFerent 
county from that of the principal. 

SeU. 48. It feems to have been {b) agreed anciently, Wi4«Afl5ze 
that by the common law, if a town extend into more than * 'j- 
one county, and a felony be committed in that part of it \ 34, * 
which lies in one county, and there were accelTaries in that B. Cor. 

E art of it wliich lies in another county, an appeal may be 
rought againft the acceflaries as well as the principals, in 3' 

that county in which the principal felony was committed ; ^nd s!^p! cf* 
and where the counties are at a diftance, it feems that it 63. 
may be probably argued, (r) that an appeal may be brought This cafe 
in like manner againft all in the county wherein the princi- ^ 

pal felony was committed ; bccaufe in an appeal the trial ^oubt. 
may be by a jury returned from each county. But where (cj 3. Hen* 
one of the counties cannot join with any other in taking ?• u. 
an inqueft, as that of LonJonj 6cc. it (ri) hath been ad* 
judged, that an appeal againft the acceffary cannot be 
Drought in either. ^o. ’ 

7. Coke 2. 

But F. Cor. 5^3. B. Cor. 125. B. Appeal 7. 45. Affw-e 9. and S. P* C.63. fccir. to 
be contrary. In S. P. C. 65. there iv an opinior, rhat in this cafc there ffiall be fev’cral 
appeals in the fcvcral cciuntics. But nuw one appeal is fufHcient, in the cafe uf mur* 
dcr, by force of 2. &. 3. Kdw. 6. 24. f«t foirh more at large in the next fedlion. Sum* 
mary 188. Qu.44. Affizc 16. 43. E. 3. 17. 21. 34. (</) Dytg: 38, 39, 40. 7. Co. a. 

Alfo, becaufe there can be no (a') joinder of counties for /'^)Finch4if. 
tile finding of an indiilmeiir, it feems to have been verj* 3 ** 

doubt- 
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^)K;eilw.67. (<>) doiibtful Bt the cotamon law, where the offence of 
The acceffary the acceilary arofc in a different county from that of thd 
ill fuch cafe IS principal, whether it could be indiAed at all ; becaufe the 
dh^aWeinthe which it arofe could not take conhfance of the 

county in principal felony arifing in another county, witliout which 
•which the they couM not find that of the acceflary. 
principal felo- 
ny was committed. But in the Year-Book of 9. Bdw. 4 48. 1. abridged F. C or. 33. 
and B. Indift. 52. the acceflTary was indifted in the bounty in which hk was acceffary, 
and the Court wrote to the juftices of the county wherein the principal felony was 
committed, to certify whether the principal was indited before them. And in 
S. f . C. 90. this cafe is holden to be lau^. See alfo 3.10^.49. 135. Butin 
S. P. C. 63. it is fiid, that there was no remedy at common hw againft the acceffary 
where his offence was in a different county from that of the principal, Sec 1. Ilaic 613. 


Vide Rex v. 
Burridge. 
3.Pecre Will. 

466.494. 


Se^f. 49. But thefe matters arc fully cleared by the fla- 
tute of 2. and 3. Edw. 6, c. 24. f. 3. by which it is ena 61 ed^ 
‘‘ That an appeal of murder may be fuecl in the fame coun- 
ty where the party felonioufly firicken or poifonccl (hall 
‘‘ die, as well againft the principals as acccflarics, in what- 
“ foever county or place the acceffaries (hall be guilty ; and 
the juftices before whom any fnch appeal (hall be coiii- 
mcnccd, fued, and taken, within the year and day after 
“ fuch murder and manflaughter committed and done, (hall 
“ proceed againft fuch acceflaries in the fame county where 
“ fuch appeal (hould befo taken, in like manner and form 
as if the fame offence of accelTaries had been commilled iix 
“ the fame county where fuch appeal (hall be fo taken, as 
“ well concerning the trial by the jurors, or twelve men of 
fuch county where fuch appeal (liall be taken upon the 
plea of not guilty, as otherwife.” 


Se^, 50. And by 2* &. 3. Edw. 6. c. 24. f. 4. That 
where any murder or felony flnill be hereafter committed 
“ and done in one county, and another peifon, or more, 
“ (liall be accefiTary or acccfiarics in any manner of wife to 
“ any fuch murder or felony in any other county, that an 
indivftment found or taken againft fuch accelfary or ac-* 
ceflliries upon the ciicurcftanccs of fiich matter before 
the juftices of peace, or other juftices or coinmiflioners 
“ to inquire of felonies in the county where fuch offences 
of acceflary or acceiTarics in any manner of wi'e (hall be 
committed or dene, (hall be as good and cffcclual iii the 
“ law, as if tl:e faid principal offence had been comuiltted 
“ or clone in the fame county where the fame indi^lmeiit 
“ againft fuch aceciTary (ball be found: And tliat the juf* 
“ liccs of g'.ol-dciivcry, of oyer and ievriuner^ or two of 
“ them, of or in any fuch county where the oftence of any 
“ fuch acceffary (liali he hereafter committed and done, up- 
‘‘ on fuit to lliem made, fluill wiite to the roiu'orum^ 

“ 01 keepers of the rcc.vds, where fuch principal (liall be 

“ At- 
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** attainted or convifted, to certify them Whether fuch priii- 
** cipal be attainted, convifted, or otherwife difeharged of 
“ fuch principal felony ; who, upon fuch writing to them, 
or any of them, direfted, fliall make fufHcient certificate 
in writing, under their feal or feals, to the faid juft ices, 
whether fuch principal be attainted, convifted? or other- 
wife difeharged, or not : And after they that fo (hall have 
the cuftody of fuch records, do certify that fucli prin- 
cipal is attainted, convifted, or otherwife difeharged of 
fuch offence by the law ; that then the juftices ofgaol- 
delivery, or of oyer and terminer^ or other thereto autlio- 
rifed, (hall proceed upon every fuch acceflary, in th# 

“ county where fuch acceffary or acceffaries became ac- 
ceflary, in fuch manner and form as if both the faid 
“ principal offence and acceffary had been committed and 
done in the fame county where the offence of acceflary 
was or fhall be committed or done : And that every fuch 
acceffary fhall anfwer upon his arraignment, and receive 
“ fuch trial, judgment, order and execution, and fuffer 
fuch forfeitures, pains and penalties, as is ufed in other 
‘‘ cafes of felony; any law or cuftom to the contrary bc- 
“ fore ufed in any wife notwithftanding.** 


In the conftruftion of this ftatute, the following points 
feem moft remarkable, viz. 


SeJf , 51. First, An indiftment againft an acceflary, in 
pnrfuance of this ftatute, in the county wherein he was ac- 
ceflary, ought exprefsly to-i^cite that the principal did the 
felony in the othercounty, and not barely thathe was indifted 
for it ; for that is only an argument, and no direft affirma- 
tion that he did it. 


S. Coke TiS. 
Vide flip c. 
25. ic^t. 60- 


Sa*?. 52. Secondly, The court of (a) king’s bench, («) 3.in(l.49« 
in relation to a perfon there indifted as an acceffary in the ns- 
county wherein the faid court happens to fit, to a felony in 9* Coke nS. 
another county ; and the lord high fteward, in relation Sgg 
to a peer to be tried before the lords on an indiftment 
againft him as acceffary in one county to a felony in ano- under letter 
ther i are within the purview of the faid ftatntc; not only (*')- 
becaufe it is a remedial law, and* made to fupply a very >• ^nft.49. 
mifehievous defeft of the common law, which oftentimes 


ncceffarily occafiorted a failure of juftice, and therefore ought 

to have a beneficial conftruftion ; but alfo becaufc the 

court of king’s bench, being the (c) fupreme court of oyer WVidc fup. 

and terminer^ and gaol delivery, may naturally be included 

in the very words of a ftatute which gives fuch juftices any 

new power ; or if it be not thought to be ftriftly within 

tlic words, it is at leail within the meaning of them, which 

other- 
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btherwifc woul^ givi a higher {privilege to Bri. inferior court 
than to a fuperior ; And the like in effeft may be fai^ in 
M j, Inft. the eafe of the lord (a) fteward) who b]^ the words of his 
* commiffioh, is well as tne nature pf the thing, fcem’s fq be a- 

jufticc of o^er znd terminer^ and within the \tty words of 
the ftatute, or at leilft within the meaning. To which ipay 
be added, that thefe words In the latter part of the ilatatec 
That the jufticei of gaol-delivery, of of sind 
terminer^ or other there authorized, f^l proceed againA 
fuch acceflaries,”&c. feem plainly to inipl^, that fuch other 
fo authorized may alfo fend lot a certificate of the record re- 
latHig to the principal ; for nothing can be more natural 
than to expotind one part of the ftatute by another. As to 
the objeftion, that the words of the ftatute are, that the faid 
juftices, “ or two of them,” {ball write to the cuftds rotu^ 
lorum^ &c. and therefore that the lord fteward cannot do it, 
(^) 3. Inft. becaufehe is but one, itmay bc/^) anfwer^, that thofe 

136. words are to be thus conftrued, thit ^herc tlieie zvt two or 

more fuch juftices, they muft write, &c.but not where there 
is but one. 

MD era ^ 3 ’ Thirdiy, Npt only the juftice^ of thekingV 

»54.. bench, the pleas before Whom are properly ftyled (r) pladtd 

1%, Coke 3*. corani rege^ and not coram jujliclariis^ but ahy other juftices. 
But Sir Edw. writing fdr a certificate in purfiiance 6T the ftatute, ought to 
ft writ in the king’s name, and not by a precept in their 

* 35.” feeing to names, and under their dwn feals, and the reafon giverf 

tnakc tt nc- by Dyer is, bccaufe it is a writing from juftices to juftices. 

cciTary for the 

juftices of the king’s bench only to write in the king’s name. 

Se^. 54. Fourthly, Where feme of thoft fuppofed to 
have been acceffitries to a felony in a dincrent county, arc 
proceeded againft in the king’s bendb,’ in purfuance of the 
ftatute, if there be a likelihood that others will be in the fame 
manner proceeded againft in 'another court, it fcchis moil 
(d)2.ln^s4g, advifable {d) to fend for the record relating to the principal 
\i 6 . * ’ by a fpccial writ formed upon the matter according to the 

fc) Vide fup. words of the ftatute, and not by certiorari^ becarufe that would 
wholly {e) remove the record from the court below into 
?7. court of king’s bench; which might caulfe a doutt,'whe- 

“ then either tlie court below or that of the king’s bench could 
certify It upon a fubfequent writ ; for as to the court be- 
low, it might be objected,. that being no longer a record of 
that court, it cannot be certified by it ; and as to the king’s 
bench, it might be objefted, that the principal was neither 
attainted nor convifted there ; whereas the words of the 
ftatute are, That the juftices fhall write to the keepers of 
the records where fuch principal fhall be attainted dr cqn- 

vifted.” 
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vifted/* But thcfe doubts are avoided by (a) dirtftltig («) 
a fpecial writ to the court below* on which a {\>ccial ccrtifi- 
cate fhali be made in purfuance of the ftatute, and the recolrd 
ihall fiill remain below, and confequendy may be certified 
from thence on a fubfequent writ. 

t Se^. 55. And for preventing any failure ofjuftice, and tak- Mufdcr» how 
ingawiy all doubts touching the trial of murders^, it is cnafted 
by 2. Geo. 2. c. 21. “ That where any perlbnfliall be felo^ uVolIy bap* 

“ nioully ftricken or poifoned upon the fea, or at any place penedmEng* 
out of England^ and fliall die of the fame within England ; land, 
or Ihall be lb ftricken or poifoned within England^ and 
die of the fame upon the fea or out of England *y an indift- 
ment by the jurors of the county in which luch dcath> 
ftroke, or poifoiiing (hall refpeffively happen, whether 
found before the coroner, or before juftices of the peace* 
or other juftices or conimiflioners who have authority to 
inquire of murders, (hall be good as well againft the prin- 
“ cipal as the acceflary ; and tlie gaol-delivery and oyer and 
terminer for the county, and alfoany fuperior Court, into 
“ which the indictment (hall be removed oy certiorari y may 
‘‘ proceed therein in all points as if the faft had been wholly 
“ coniinittcd in the faid county. And the offenders (hall 
be entitled to all and the fame advantages, &c. except 
^ challenges for the buadred/* 


Vot. IV. 


Q. 


CHAP- 
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CliAPtEk THE thirtieth* 

O P 

STANDING MUTE. 


H aving n»ewn in what manner a prifoner is to be an* 
raigned, 1 am in the next place to examine in what 
manner he is to be dealt with afterwards} and to that end 
fliall endeavour to fhew, 

t. What is to be done vfltlt a prifoner upon his ftanding 
mute. 

2 . What is to be done With a prifoner upon his confedion. 

3. What is to be done with a prifoner upon his pleading. 

And first , As to the prifoner’s fianding mute, I fliall 
coniider, 

t. Where he lhallbe faid to Hand mute. 

2. How it fhall be tried whether he do fo of malice, or by 
the aft of God. 

3. What fhall be done where one is found to Hand mute 
by the aft of God. 

4. Wherp he who (lands mute (hall be awarded to the fame 
execution as if he had not flood mute, and where he fhall be 
adjudged to his penance. 

5. What is the nature of fuch penance. 

6. What he fhall forfeit, and to whom. 

7. Whetlier the profccutor of an indiftment or appeal of 
larceny be entitled to a reflitution of the goods flolen, upon 
the defendant’s flanding mute. 

8. Where one that (lands mute fhall have the benefit of 
clergy. 

0,9 
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(«) Dyer 49. 
2 + 1 . 

2. Hale 316, 
317. ^ 

Summaryiio. 
S. P. C. 150. 
(Jt) Keilw. 70. 
Vide B. Cor. 
2 £. 

(r) KciKv.yo. 
(f/) B.Fain. 
2. 14,15- 
S.P.C. 150. 
B. Appeal 93. 
a. InH. 178. 
Summary 226. 
F. Corone 27 
B. Cor. 149. 


As to*THK FIRST pdiNT, vi%. In wliat cafes a man Ihall?- 
be faid to flaiid mute. 

SeSf. I. I take it to be agreed, that he who anfwcrs im- 
pertinently, or ineffeftually, or refufes to put himfelf upon 
his trial in fuch manner as the law direfts, may as properly 
be faid to Hand mute as he who makes no anfwer at all as 
where a man (a) refufes to plead a plea in chief, or the gene- 
ral iflue, but infills on fome frivolous defence, or even to 
plead a good (^) dilatory plea, and refufes to plead over to 
the felony, in which cafe after fuch a plea is round againft 
him, he lhall not {c) be admitted to plead in chief, but lhall 
be adjudged to his penance in the fame manner as if he had 
made no plea at all. And fo fiiall he be who pleads a 
good plea in chief, or the general iffuc, but (</) refufeth to 
put himfelf upon the inqueft ('that is, to be tried by God 
and his country if a commoner, or by God and his (f) 
peers if a lord) or to wage battle where fuch trial is (/) al- 
lowed. 

30 359- 4« E. 4. ir. 7. E. 4.29. 14. E. 4. 7. 3. Tnfl. 227, 

S. E.4. 3. {e) Kelyjige 57. (f) See poft. c. 44. S.P. C. 8x. 


(^) 2 . Inft. SeSf, 2 . It feems to be holden in the (g) Second Inflitute^ 
and alfo in the latter part of Sir Mattheyj Holers Pleas of the 
0 ) Sum! 2U!* Crown, that if a prifoner on his trial peremptorily chal- 
\k) Kelyxige* Icngcabovc the number allowed him by law, he lhall not be 
36. dealt with as one that Hands mute, but lhall be hanged : But 

(/) 3 . Inft. very point is made a quare in another [i) part of 

?>/V H 7 of the Crown j and allb in (i) Kelyngc\ and 

’ the contrary is holden in the mrd {!) Injlituie : Neither 
F. Corone 56. does it feem eafy to alfign a reafon why he who challenges 
b: Corone niore jurors than he ought, (hall, in refpeft of an implied 
*56* . refufal of a legal trial, be thought worthy of a greater 
Aiid^notc^ punilhment than he who obllinately, direftly, and cx- 
tUereisno prefsly refufes it. To which maybe added, that there 
ocher autho- ftems to be but one (m) full authority in the old books 
riry cited tor maintenance of thi^ opinion, whereas there is a ercat 

by iiumber of the otiier fide, 

or 

Kelynge. a.Tnft^i?^. Summary 259. Kdynge 3^1. (n) F. Cor. 359. 3. H. 7 . 

12. "Abr. F. Cor. 51. B. Clcrgv 27. And note that this cafe is the more re- 
markable, bccaufc of the very fame year with the former, and fubfequent to ir. 
\idc Kelynge 3 • 3- 7* 2- 5- The like is fnid to be adjudged by ai! the juf- 

ticcs but Kcbie j^nd -his cafe isabridged. B. Appeal 82. B. Pain. 2. Haie 316. 

A prifoner thus pcrvcrfcly and obftinatcly ofTcndlng is, in hirh treafon, ipfo faBo^ 
attainted. 2. Hrdc 268. 4. Comm. 348. And in felony the challenge lhall be over- 
ruled. 2.' Hale 376. Vide .nfra Icdtion 7. notes. 
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But it is clear, {a) that he who demurs in law (^) Sec the 
to an iiidiftment or appeal, {hall not be efteemed to ftand 
mute, nor be dealt with as fuch, as having refufed a trial ° 5 * 
by his country, for he puts himfclf upon a trial by the Court, 
which is the proper trial of a matter in law. 

4. Alfo it feems clear, that after a man hath (b) P.C. 
confefled hi ml'elf guilty, or pleaded, and put himfelf upon 150. 
his [c) country, he'fliall not afterwards be demeaned as one Same point 
that ftands mute, in refpeft of his fubfequeiit filence ; but 
the jury fliall be charged, and the trial lhall proceed, and the 
like j udgment fliali be given as in common cafes. abridged B. 

, Pain. 2. But 

' in thefe books it is incidentally holden, that where a man docs not confcl’s, but pleads 
not guilty, and after Hands mute, he (hall be put to his penance. (0 kclynge 556, 
37. Summary 225, 226. 2. Hale 316. 15. Edw. 4. 33. Ab. B. Penance 9^ 

Corone 51. Con. 8. Hen. 4. 3. for which fee the note next above. 

As to THE SECOND POINT, viz. In what cafes, and in 
what manner it lhall be tried, whether one who Hands mute 
do fo of malice, or of the a£t of God. 

Sefi, 5. It feems agreed, (</) that w^hcre a prifoner ,"5!* 

wholly Hands mute without making any anfwer at all, the 2.1nft. 177, 
Court Hiall take an inqucjl of office hv the oath of any i?*- 
(e) twelve perfons that (f) happen to be prefem, whe- ^ 
ther he do to of malice, or by the aft of God. But.(^) 27.5, 
after an iflue hath been joined, if the prifoner Hand mute 43 Aifueio. 
when the jury are in court, if there be any need for fuch in- E- Ajspcal 24. 
quiry, it lhall be made by them, and not by an inqueH of 

' . ■ a)!; Hen. 


4- pi- I, 2- 

F. Corone 71. B. Appeal 54. (^’) S. P. C. 150. from the authority of 8. Hen. 4. 3, 
for which fee the notes to the preccdci.t iedtioii 

Si^, 6. Where [h) a man anfvyers, but not cfFeftn^jIIv, it (A) Sum. 226. 
feems needlefs to make any inquiry whether his refufui be 
owing to his malice or not, becaufe it is apparent. 

2. Hale 317. 

As to THE THIRD POINT, viz. What mall be done 
where one is found to Hand mute by the aft of God. 

7. It is agreed, (r) that in fuch a cafe, the judges 
of the court (who are always to be of counfe! wirh tljc f') S. P. C 
prifoner, to fee that he have law and juflit'e) lhall not 
only caufe the felony to be inquired of, but alfo whether ,78. 
the prifoner be the fame perfon, and all other matters which Cafes in Cro* 
he might have pleaded in bis defence, 35 ^- 


And 
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(a) S^ID.t^S. 


(i)5. P,c. 

tiO. 


(e) T. Cor. 
225. 

43." AfTize 30. 
a. K. 4. I* 

2. H»lc 316, 
3x7* accords. 


And fuch inquiry fhall be made, as I fuppofe, not by an 
inqueftof office, but by a jury returned by the IheriflFin 
the fame manner as if the defendant had aaually pleaded ; 
for fincc it is no way his fault that he did notfo plead) there 
is no reafon ^hy his trial fhould be in a more loofe and 
fummary manner, or any way lefs regular or folemn, th^% 
if he had. To which be added, that Sir Ma/^hew 
Hale faith, (a) that the felony fhall be inquired or, &c. 

ill the fame manner as if the prifoner had pleaded 
‘‘ not guilty ;** from which words it feems plain, that, 
in his opinion, the inquiry ought to be by an inqueft re- 
turned by the fhcrifF as in the other trials at the mife of 
the parties, becaufe if the defendant had pleaded, it rouft 
pertainly have been fo. And therefore it leems reafonable, 
that where Sir William Staundforde (/>) having fpoken of 
fuch inquiry adds immediately, that “ it is butauinquef^ 
of office,*’ ought to be underftood, not of the inquiry of 
the felony, whereof he had laft fpoken, but of the in- 
quiry whether the prifoner flood mute of malice, or by 
the act of God, whereof he had fpoken in the fentenc^ 
next before ; and 1 the rather incline to think that this 
is his meaning, becaufe the (c) books cited by him, to this 
point, relate to this inquiry only. 


Old Baiicy u illon 1778, (No. 32.^ Francis Mercicr, on his arraignment for murder, 
ftood mute. The Ihcrift’ wys direfted to return a jury to innuirc whether it was 
through rbuinacy or the vifjtaticii of God.**— The jury found that be ftood mute 
?* fraudulently, wi’fully and obflinatrly, and not by the providence of God.” The 
judge immedi ately paffed fcutciice, and he was cxccvited. Vide 12. Geo. 3. c. 2c, 
Infra fctlion 25. 


As to THE FOURTH POINT, vjz. Ill wliat cafes he that 
flaitds mute fhall be awarded to the fame execution vs 
it be had not ftood mute, and where he fliall be adjudged to 
his penance, 1 fhall coiifider, 

1. What fhall he done tp hini who ftands mute after 
attainder. 

2. What to a perfpn arraigned for high treafoq* 

3. What to one arraigned fpr petit larceny. 

What to one arraigned fpr felony by ftatutc. 

What to one arraigned upon an appeal. 

6. What to pne inclined of a fapital felony jor petit treafon. 

As 
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As to the firft particular, viz. What is to be done to him 
who Hands mute after an attainder. 


«3t 


Seff. 8. It feems to be fettled fa) at this day, th** Sum. s.fi. 
wherever one who is attainted, cither by judgment on j"' ’ 

Pbik]^, or confelTion, or by outlawry, or* abjuration, 316. ’ 

Hanolyiiute to the demand why execution fhould not go Kelyn^e j6. 
againOTiim, he fliall not be awarded to his penance, I’ 
to the fame kind of execution, if any, that would have been 
awarded, if he had not ftood mute. Ab.B.fain.i. 

* B.Corone2j, 

as to the caufc of abjuration or any other ?ttainder after a confeffion ; but the con- 
trsry is inftnuated as to o^hcr attaiiulers. But in 26. Alllzc 19. Ab. F. Cor* 191, 
B. Pain. 12. F. Cor. 99. one who had abjured Handing mute, was put to his pe- 
nance and not hanged. 


Yet there feems to be this difference, that where one who 
hath always coiitinned in prifoii, after an attainder by ver- 
dift or confellion, Hands mute to the demand why exe- 
cution Ihould not go, it fliall be awarded (^) againft him, g p q 
without any inquiry whether he Hand mute by malice, or ’ 
otherwife, or whether he be the fame perfon who is fo 10. Edw. 4.’ 
attainted or not ; becanfe it fufficiently appears that he is 19* ^ 6 * 
the fame perfon, and that is fufficient to juftify an award F-Corone36. 
of execution agaiiiil him, where nothing appears to the 
contrary. But if a perfon fo attainted, be retaken after an 
efcape ; or if 011c be taken after m outlawry or abjura- 
tion, and Hand mute to the demand, why execution fhould 
not go againft him? it fhall be inejuired, whether he ftand 
mute of malice, or of the aft of God ; and if it be found 
of malice, it feems that execution lhall be awarded without 
any farther inquiry : (r) But if it be found .to be of the ^ ^ - p p 
aft of God, it feems, that it ought to be alfo inquired, whe- j 
ther he be the fame perfon or not, in the fame manner as ,0. Edw. 4. 
where one Hands mute by the aft of God, when firft pi. 19.pl. 26, 
brought upon his trial. P- Cor. 36. 

B.Coronei^5. 

As to thc'fecond particular, viz. What is to be done 
to one who ftands mute to an arraignment for high trea- 
fon. 

Sc^. 9. It is clearly fettled fd) at* this day, thatftand- 
ing mute upon an arraignment for high treafon is equi- Summ, 
valent to a cenviftion by verdift or confeffion, and confc- 
quently fubjefts the criminal to the fame kind of judgment skinnerV^*. 

Savile 56. 

Kclynge 57- I^yer 205.1. Inft. 177, B.Pain. 19. Co. Ut. 391. 3. Inft. 14, S. V.C. 
I5Q. Con. F.Cor. 2S3, 

0.4 and 
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and es^ecution as fucb a conviflion would dq. But I take 
(«> Vide ftp. it for graqtcd, that fuch {landing mute muft in {a) like 
fedt. 5 j 7. manner appear to be obftinate ; and that if it be found to 
1 8, Edw. 3. the aft of God, the whole matter {ball in like manner (b) 

S. P. C i«io. inquired of, as hath been more fully Ihewn in the former 

(i) 8. P. C* partor this ckaptcr. But where fuch perfon appears to Hand 
110. obftinatcly tnutc, I do not find it any where holdciw;rikt 

there is any neceffity that he probably appear to be |pilty, 
or that any evidence be examined to prove him fo, before he 
(hall be condemned or executed. But this is advifable, where 
pne Hands obHinately mute on an arraignment for felony 
by Hatutc, as {hall be more fully Ihewn in the fourteenth and 
fifteenth ieAions. 

As to the third particular, vlx. What is to be done 
to one wliQ Hands mr^te to an arraignment for petit lar^ 
peny. 

(r) Inft. I agreed, (c) that if a man ap- 

177. pear to Hand obHinately mute on an arraignment for petit 

larceny, he lliall have the like judgment, 6(c. as if he had 
confefied the indiflmcnt. 


As tp the foprth particular, viz. Wliat is to be done 
to thpfe who {land mute to an arraignment for felony 
by Hatutc. 


Se£i. jT. It is exprefsiy cnafted by 33. Hen. 8. c. 12* 
f. 12. ‘‘ Thj^t if a perfon jiidifted, and arraigned of trea- 
“ ibn, fnifprifion of treafon, murder, manflaughter, or 
blopdfhed, &c. againft that adf, within the verge of 
** court, flaall obHinately refufe to apfwcr direftly, 
\\ h"iJ 32^ ** or Hand mute, he ihall have the like judgment, 
St. Tr. 3^7. “ &J 5 . as if he were found guilty, &c.” But {d) where a 
B. i.c. 37. Hatutc, as that of piracy, &c. ordains a trial by the 
S Ip C 0 oommoq courfe of the law, it hath been adjudged, that 
SummaryH^. criminal (hall have judgment of his penance, &e. aa 
a. Haic 3*8, iu Other felonies. 


Sum. tifi. 
S>td a. Hak 
3»7«'3ata. 
contra. 

//)S.P.C.i|9. 
(g) B. Pain. 8. 


178. 179- 
(/)K.cl|ngc 37. 


As to the fifth particular, viz. What is to be done to one 

lyho Hands mute to an arraigunaent on an appeal. 

« ■ 

Se^. 12, It is holden by Sir Matthew Hak^ ^c) that 
an appellee of felony Handjng mute ihall not have judg^ 
meat of penance, but to be hanged ; but this is made a 
quare in ( / ) Staund/orde^f^^ ^nd {g) firooi ; and the con- 
trary opinion feems to be favoured by Sir (h) Edward Coke^ 
and is cxprcfsly holden by li) Kel^nge,, ^d Supported by- 

fevcrjjl 
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fcvcral (a) rcfolutions in the old books; w^bereas the (^) 8.Hcn.4. 
TEAR- BOOK of Edward the third {b) ieems to be the only Vu n p • 
refolution in favour of the other fide. To which it may bi g 
aiifwered, not only that three of the above-cited refolutfons b! Appeal 14^ 
to the contrary are much later, but allb that the appellee in F. Moroni; 71,^ 
appears to have been taken with tXi^maivour^ (c-j 4* Edw.4. 
IwhicJ^robably might be a circumftance of oonfiderable 
weighnin the judgment. 71. * * 


B. Appeal 93^ 

B. Pain. 14. 43. Affize 30. Ab.B. Pain. 13, B. Appeal 78. B. Coronc 123 or 124. 
F. Corone 225. ; and in 14* Edw. 4. pi. 7. this point is made a quxre\ hut in tlfe very 
next folio, pi. 17. Ab. B. Corone 161. it is adjudged by all the judices, that the ap- 
pellee in fuch cafe ftioiUd have his penance. (A) zi. Edw. 3. pL iS. Ab. B. Pain. 8. 
B. Appeal 40. B. Corone 43. But ntithcr F. Corone 56. nor 5. Hen, 7. 2. pi 5. nor 
3. Hen. 7. 12. pi. 5 cited bv Slamdjurdc^ feem to come up to this point, but rather to 
1 ^ authorities of the other fide. See B. Coronc Zz* (0 Vide fup. c. 15. fe£l. 41. 


As to the fixth particular, What is to be done to one 
who ftands mute to an indiebareat of a capital felony, or a 
petit treafon. 

5r.f7. 13. It is enafled by the{d) abo%'e- mentioned ftatute fdj Vide 
of Weftminfter the firft, c. 12. “That notorious felons Inft. 177, 178. 
“ vvhich openly be of evil fame, and will not put theml'elvcs 
“ iii enquefts of felonies, that men fhall charge them with 
“ before the juUices at the king’s fii it, lhall have ftroiig and. 

“ hard imprifonment, as they wirith refule to (land to the 
“ common law of the land.” But this i$ not to be under- 
stood of fuch prifoiiers as be taken on light fufpicion. 

SeSI. 14. Sir (e) Edward Coke^ in the conftruftion of this 
ftatute, faith, that “ no pcrlbn (hall be put to this punilh- 
“ ment, unlefs the matter be evident or probable, which it 

is the duty of the judge to look into and Sir iVilliam {f) (y*) s. P. C. 
Staundfnrde faith, “ that there ought to be evident or pro 159. 

“ bablc matter to conviik the party of the crime whereof 
“ he is arraigned, or otherwife that he be a notorious felon, ** ^ 

“ or openly of bad fame \ ^ and therefere he advjfes the 

judge, for the fatisfaflioii of this ftatute, and ciifcharge of 

his duty, to examine the evidence which proves the prilbncr 

guilty of the faft, before he proceed to the judgment of 

pJBine fort et dure. Yet I cannot fimi any book which takes (si) Ent. 

notice of any examination of this kind, or of any entry .. 

that the defendant appeared to b-* a notorious felon, before 

fuch judgment given againft him, upon his Handing nuite, 3. Ht-u. 7. iz! 

whether upon an (^) indiftment or (h) appeal ; but ail tiie (/’) 

books cited in the margin feem tolhtimate, that the Hand- 4 ^'^‘^.4. ii. 

ing mute is of itfelf a fufficiciit ground for fucli judgment. Ailize*^'3oI 

Yet all that can be inferred from thence feems to be this, 2i.Kr!w.3.i8! 

ItJjr.t it is 4ot iieceflary to make any tiling of this kind part 3. Hen. 7. u 

of 
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of the record, it being a matter left to the difcretion and 
confcionce of the judge, and to be prefumed where it is liot 
cxprefled. But as to all capital appeals wliatfoever, and all 
indiftmeiits and appeals or petit treafon, perhaps it may be 
(-3) S. P. C. not being within this ftatute, but remaining 

177, they were at the common law, the ohllinacy of a crirr^^I* 
tjs, 179. * in ftanding mute to them, may be of itfelf, without ipme, a ; 
and the books fufficient inducement to a judge to award him to his pdliance. 
cited feft. I a. confidering that fuch appeals and indiftments are within 

under let. (a), reafon with thofc mentioned in the ftatute ; and it 

is uncertain how the common law ftood in relation to thefe 
P) S. P. C. matters, as appears by the bell authors (b) differing among 

i49‘ theinfelves concerning them ; and feeing the method pre- 

17S, feribed by the ftatute is very juft and equitable; it feems 

prudent at leaft in a judge to obferve the fame rules in all 

cafes of this kind, 

Se£f. 15^ I do not find it faid in any book, what lhall be 
done to a prifoner who obftinately ftanding mute to an 
arraignmen;^, (ball appear to be charged upon very light fuf- 
picion; but I take it for granted, that he may he feverely 
^ed and imprifoned for the contempt. 

As to THE FIFTH vtz. What is the nature of 

the penance to which a p^iibner is to be adjudged upon his 
obftinately ftanding mutei" 

Seff. 16. It is obfcrvable, that the above-cited flatute of 
fVeflminfcr the firji fays only in general, that felons ftand- 

ing mute lhall be put in prifon forte ct dure^'^ without faying 
any thing of the manner or it, whicii it feems to leave as a 
known thing to the ufual praftice in fuch cafes ; which wc 
fhall beft find from the books of Entries, and other law 
books, all of which generally agree, that the prifoner lhall 
be remanded (t') to the place from whence he came, and 
S.P*. C. 150. put (<3^) in fomc low dark Toom^(c) and there laid on his 
Keiiw. 70. back, without any manner of covering, except for the privy 
4. Eilw. 4. pL parts, apcl (/) that as many weights lhall be laid upon him 

14.E. 4. 8. Ab. R. Cor. 161. 178. Raft. Ent. 38^. 8. II. 4. i. (/-OThis 

claufc is omitted in ICciiw. 70. 4. E. 4. 11. but it is menrioned in all the other books 
above cited, hut with this diffc!cncc,That 14. E.4. 11. ff*ys only that he ftnil be put 
in a chamber, without adding that it Ihail be low or dark, (e) in this all the books 
above cited fcein to agree 5 and the Year>Book 14. K. 4. 8. pi. 17. S. 1 *. C. 150. 
and 2. Inft. 178. add, tnat lie litall lie without any litter or other thing under him, and 
that one arm lhall be drawn to one quarter of the room with a cord, and the other to 
another, and that his feet lhall be ufeu in the ljunc manner ; but thelc claules arc wholly 
omitted in all tiic other boiAs above cited, e®cpt Ila/ds Sfwmmry, which takes notice 
01 the latter of them only ; and Kajhi/ Entrifs 385. pb 2. adds, that a hole lhall be made 
for the head : and Keikuay 70. a. lays, that the head lhall net touch the earth ; but none 
fif (he ocltcrmcntiou either of thcTeclaurcs. (/) Inihh all the bouksabovc recited agree, 


as 
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as he can bear, and more, and tliat he (hall have no manner 00 But 14, 
of fuftenance but of the worft [a) bread and (^) water, and g p • 
that he fliall (r) not eat the fame day in which he drink*, and *1, inft?* 
nor drink the fame day on which he eats; aiid that he fliall 178. are, that 
fo continue till he (d) die. But it is faid, (e) thaf anciently he (hall only 
4«?S^£rmcnt was not, “ that he Ihould fo continue till he 
^ fliou^die,” but ‘‘till he fliould anfwcr,’* and that he 
might fave himfelf from the penance by putting himfelf on day; 
his trial, which he cannot do at this day after the judgment Keilw, 70. a. 

of penance is once given. Jhat he ^all 

have only rye 

bread ; and Raftal 385. and 2- Hen. 4, f. generally that he lhall have of the word: 
bread, {b) 14. Edw. 4. 8. S. P. C. 150. 2. Inft. 178. and 8. Hen. 4, i. and^ 

Keilway 70. are, that he fliall have the water next the pril'on, fo that it be not current; 
but Raltal 385. is general, that he ihall have the worft water, {c) This is omitted in 
Keilway 70I and in 8. Hen. 4. i. (d) This is omitted in none of the books above 
cited except 14. Edw. 4. pi. ii. and Summary 227. but neither of thefc books give the 
wh^>lc judgment at large, (c) S. P.C. 150, 151. Biittonii, 

Se^. 17. It feems clear, (/) that women, upon fttodiug 
fnute, are liable to fuch penance as well as men, ^*1^ 3 ‘9* 

Se^. 38. It is faid (g) to be the conftant praftice of C^) Kelynge 
Newgate feflions, where a prifonor refufcs to plead, to ^ 
endeavour to compel him to do .ji|; by tying his thumbs ren^^re^* 
together with whipcord, and not^j|^ocee4; to the judgment unncceffary 
and penance, before all methods of^iriaaifing him to plead by 12. Geo. 3. 

^re found inelFeftyal. ^ 

^ ; Vide infra 

As to THE SIXTH POINT, viz. What hc who ob|Unately 
(lands Ihall forfeit, and to whom. 


Se/i. 19. There is no doubt but that in cafe of (b) bigli Sce the 
trcalbn hc fliall forfeit both lands and goods, in the fame books cited to 
manner as if he had been attainted any other way. Alfo 1 9. 

take it for granted that in the cafe of felony and petit 
treafon, where a perfon by ftanding mute fliall- not avoid 
]ieing attainted for fuch crimes, hc Ihall forfeit his lands 
and goods in the fame manner as on other attainders. But 
wherever a perfon Handing mute is adjudged to his penance, 
and thereby prevents that attainder which oiberwife hc 
might have incurred, it feems agreed, (/) that he forfeits (/) 14* E 4.7. 

his <;hatiels only, and not his lands. ' Sum.226,227, 

2. Hale 319. 

CokeLit. 39X. F. Efc. 10. F. Coronc |i. Afti7.e42i. S. P.C. 151,2. 3 . Fo^t 

feit. 11.64, B. Appeal 24. 8. H. 4. 1, 2, 3. H. 7. 12. 

Se ^. 20. It is agreed in the yea^-Book of 8 . ( k ) W H.a.i. 

that the goods fo forfeited ought not to be delivered to any -A^ppcal 44* 
perfon claiming them under a grant from the crown, till he 
have Ihewcd a good title to them in the king’s court, by fomc 
grant fufficicnt to pafs tliem. 

® Sfa, 



Of standing MUTE. 


«j 5 


Ek.s. 


fa) Dyer 268# Seff. 2 i, And it fecras,* (aj that fuch goods will not pafs 
l>y grajit of all felons goods, having no words fpecialljr 
B. Forfeit, 1 1, ^x^ending to the goods of thofc who ftand mute, &c. becaufe 
* a perfon adjudged to his penance for ftanding mute, does 
not feem ^o ftfFer as a felon, being neither attainted n(^ 
convicted of any felony, but as a perlon refuCng to 
the law of the land. And it feems rather the/^ongq 
( 1 ) Dyer 268. opinion, ( h ) that they pafs not by the grant of ‘‘ alt goods 6 i 
*•^• 4 * felons and fugitives of all perfons within fuch a diftri£l ; 

B.Fof eit. II. fych perfons for any trcfpafs or other fault ought 

‘‘ to Jofe life or member; or fliall fly and rcfiife to ftand to ’ 
“ judgment, or doanyothcr trcfpafs for which they ought to 
•• lofe their chattels.’* 


As to THE seventh POINT, viz. Whcthcf the profe- 
jeutor of an indictment or appeal of larceny be entitled to a 
reftitsttjoi^^pf the goods ftolen, upon the defendant’s 


§c) Vide flip, 
c. 23. TeA* $3* 
8* H ^ I* 

Ab. B. Ap. 

r al 2. 

P. C. 166. 

(^/)Vidcc.2j. 

fe£t.50, 51 ) 54 . 
(^}Sup. C.25. 
iedt. 53. 

</) Sup. c. 
23. fed. 57. 
(^)Sup.c.2 3. 
fca. 54. 

2 1 .li#. 3 . 48 « 

Ab. B. Ap- 
peal 40. 

43, AIFiZc 30. 
Ab. B. Ap- 
peal 78. 
B.Corjnc 123, 


Seff. 20 it feems agreed, (c) that by the common law, 
wbetre a *^crfoa ftands mute to an appeal of larceny, it is 
proper to change fame ingueft which is to inquire 


whetlior the 
alfo wfiether 
goods of the 
taken upon ii fn 
paihts being fou«< 



te be of malice or not, to inquire 
ntioiied in the appeal are the 
Iptd whether the defendant were 
!^made by fuch appellant ; which 
him, he fliall have an award of 
T^itutipn to fucli^Ods, and to fuch only, (/) in whofe 
hands fOever (g) they are found. And it is faid in general 
in fomo ;iK>oks, (A) that in any appeal of larceny there fliall 
be a rcflitutioii of tlie goods, upon the appellee’s ftanding 
mute, without faying any thing of any inquiry concerning 
the property, or freih fuit: but I take it for granted, that 
where it is fo omitted, it is taken as a thing known, and 
done of courfe, and therefore necdlefs to be exprefsly 
mentioned. 

F. Corone 225. Vide 40. Aflize 39. Ab. Fitz. Coronc 217. 


5^7.23. But it feems queftionable, Whether the profe- 
entor of an indiftment of larceny be in like manner in- 
titled to a reftitution upon the defendant’s ftanding mute ? 
r/) Sup. C.23. becaufe it feems agreed, (i) that by the common law there 
feet. 55, 56. could be no fuch reftitution upon any other profecution 
but an appeal ; and it is certain, that the profecutor of an 
indiftment is not entitled to a reftitution by the exprefs 
(a) Set forth words of 21. (k) Hen. 8. c. It. which require, “that the 
more'at Iru-^sjc fcloH be found guilty, or otherwife attainted, &c.” and 
C.23. feft. 55. I do not know that he is eiititled to it by any other ftatutc, 
or any equitable conftrucUoa of this, 


As 



Of standing MUTE. 


Ch. 


30. 


As to THE FioHTH POINT, viz. Where oiie who fiands 
mute ihall have the benefit of bis clergy. 


m 


Se£l. 24. It feems clear, (a) that unlefs it happen to be (a) F. Car. 
ptherwife fpecially provided by fome fiatute, wherever he 133- *83- 
’li'J ’41 ^ allowed it upon a conviftion, by vcrdi£l or con- Ainze4ti. 
tmolfi^^^e (hall have it upon his Handing mute. siimlMryist. 

t. Hale 3s<J. 380. Moore 550. 3. H. 7. la. Ab. B, Clergy 27. F. Corone 51. 
3. H. 7. 12. Ab. F. Cor. 53. F.Cor. 58. feems contrary } but t cannot find any Uuds 
lit 3. H. 7. 1, which is the Year*book cited to this note, to warrant this opinion. 


Sft*?. 25. Alfo I take it to be agreed, (b) that a ftatute C^l Sec Sum. 
taking away the benefit of clergy from thofe who fhail be 88 ^^^0 338.^ 
coirvided of a crime, doth not thereby take it away from * ***’ 
thofe who ftand mute on an indidment or appeal for fuch 
crime. 

SeA.26. But itisenaded by3. 8c4.Will. &M.ci ^^ :ferth 
more at large in the chapter of clergy, “ That i^py^rfon 
“ lhall he indided of any offence, for which, ;l^Vvirtue of 
any former ftatute he is excluded from the bciiMt pf his 
clergy, if he had been thereof cohvided. by verdid or 
confeilion, if he ftand mute be admitted 

« to it.” 

SeUaj. But appeals and ofFen(i ^j | p|j i||i , 1 ^ benefit 

of clergy by fubfequent ftatuti 5 , 'TO|piit to be "wilhin the 

r urview of this ftatute; for the fut^^nfideration wheitbf 
lliall refer the reader to tlie chapter of Clergy. 

t Seff. 28. And it is enaded by 12. Gio. 2. c. 20* “ That vide tnte^ 

« if any perfon being arrnigned on any ihdidment Or appeal fea. 6 , 

“ for felony, or on any indidment for piracy, ,,sfhall upon 
“ fuch arraignment ftand mute, or will not anfwir diredly 
“ to the felony or piracy, he lhall be eonvided of Ae felony 
“ or piracy charged in fuch indidment or appeal; and the 
“ court before whom he lhall be fo arraigned lhall there- 
“ upon award judgment and execution againft fuch perfon 
“ in the fame manner, and attended with the fame con- 
fequences, as if he had been coiivided by verdid or 
confelSoti.” 


CHAP- 




^3» 


CHAPTER THE THIRTY-FIRST, 


OF 

CONFESSION 

AND 

DEMURRER. 


A ND now T am to conlider what is to be done to a pri- 
^ foner upon his confeflion ; which may be either Ex- 
prefs, or Implied. 

Se^. I. An express confessioV b where a perfon (<?) S. P. C. 
directly confefles (a) the crime with which he is charged, 
which is the higheft conviftioiiritiat can be, and may be ^ 

received after the plea of . Finch 3 S. 
withftanding the rcpugnjlt^ ^ entry is, that (i) Kclynge 

the defendant tojica or re^S ^mrificatione “ cognovit in-- n. 

diaamentumr Ou.ifthelaxv 

be the fame ja 

civil aftions. Afilrmed Cro. £liz. 144. Denied 2. Jones 256. 

Se6i. 2. Such aconfelEon carries with it fo ftrong a pre- 
fumption of guilt, that an entry (c) on record cognovit (0 9*^, 6. 60. 
inditiamentum^ bfc, in an indi(H;iiient of tjrefpafs^ eftops the Eftoppei 
defendant to plead “not guilty” to* an aftion brought after- 5, 

wards againft him for the fame matter. But it feeras quef- Lamb. b. 4.*’ 
tionablc, whether fuch entry of a confeflion of an indict- c. 9. 
meat of a capital crime, will in the like manner eftop a Tr. per Pais 
defendant to plead “ not guilty” jCo an appeal, bccaufe in 
cafe of life the Court will be very tender in going upon 
prefumptions. 

And where a perfon upon his arraignment a£tually con- 
fefles [d) himfelf guilty, or unadvifcdly difclofes the Ipecial (</) s. P. C. 
(e) manner of the faft, fuppofing that it doth not amount 
to felony, where it doth, yet the judges, upon probable 
circumftances, that fuch confeflion may proceed from fear, Cor.' 

menace, or durefs, or from weak|iefs or ignorance, may iSo*. 
refufe to record fuch confeflion, and fufFer the party to plead 
not guilty. 

Sc£f. 



«40 Of confession and DEMURRER. Bk. 

Se^. 3. An implied coirrEssioN is where a defendant, 
in a cafe not capital, doth not directly own himfelf giitlty, 
but in a manner admits it by yielding to the king’s mercy, 

. H 6 6 defiring to fubmit to a fmall fine : in which cafe, if the 
Ab; Eftop- Court thinlf fit to accept of fuch fubmiffion, and make an 
pel *4. entry that *1116 dckndmt pofuit in gratiam regts^ wit^^Jlic 
If. H. 4. 65. putting him to a dire£t confeflion, or plea (which j/fi fuch 
T** h h feems to be left to diferetion), the defendant (Iiall [a) 

^am . . 4. eftopped to plead not guilty to an aftion for the fame 

Famtfy 40. faft, as be lhall (tf) be where the entry is cognovit in^ 
{S) Sup.§ 2. cU^lamentum* 

(c) 1. Salkeld 4 » I take it for granted, that noconfeflion whatever 

77, 7S. fhall, before final (c) judgment, deprive the defendant of the 
Farrcfly loo, privilege of taking exceptions in arreft of judgment to faults 
^ Danv Ab in the record ; (cl) for the judges mull cx officio take 

f 5s» * * notice of all fuch faults, and any one, as amicus curias may 
%. Leviaz 113. inform them of them. 

(0 B. Pe- Se^, 5. It feems to be taken for granted, both hs(e) 
remptory 86 . Brook (/) Staundforde^ (g) Coke and (h) Hulcy fpeaking, 
10. ^ ^ fuppole, of a general demurrer, that it amounts fo far 

(|)\. Inft. tb .aconfeffion of the indiftment as laid, that if the in- 
178. didment be good^ judgmei^t and execution fhall go againft 

(A) Sum. »43. the prifoncr. But it i$ ^ifervable, that no adjudged cafe is 

1. Hale 31s* cited for the mainrenai:^fifiyil^^^^ nor any authority 

(0 Hale fays, from the old books AR-BOOK of 14. Ed^ji). 4. 

tins authority 10. f i) in wh|th it IS fcportcd to have been faid by 

granoja- Choke, that if a defefidaut deniur to a plea, he (hall be 
hanged ; quod fuit conciffum. But to this it may be faid, that 

2. Hale 257. it was only fpoken incidentally, and not a point adjudged ; 

Vide alfo 225. and befides that, it is fo Ihort and obfedre that it is fcarce 
*28 intelligible, which appears by Bmi’s abridging it in different 

uVid.thatal- iehfes ; for in one place fi) he feems to underhand it of a 
thoug’h a man demurrer by a defendant to a pica in bar, which feems im- 
may in fome poflible ; and in another (i) place he feems to underhand it 
cafes lofe his ^ different fenfe. And therefore perhaps the meaning of 
the ^law' will ^nlv this, that after a defendant hath pleaded luch 

not fuffer him ^ as confelTes the fefl:, and concludes him to plead the 
by fuch nice- general iffue afterwards, as fome pleas arc faid (/) to do; if 
tics to lo^Tc his ]je afterwards demui^to a replication to fuch plea, he fliall 
ever, upTn* ^ Condemned, if the demurrer be adjudged againh him, 
this doubt, (ie- indidlnieiit or appeal be good. 

murrers to in* > 

diftments are fclclora ufed: fince the fame advantages raav be taken upon not gttiliy 
or in arreft of judgment. (/) B. Demuner *7. (k) B. Peremptory S6. (/) Vide 

fpp, c. 23. Ie6l. 137. 



Ch.3i. Of CONFESSION ASd DEMURRER* Hi 

Self. 6. But howfocver the may ftand in r^latibO td 
t (ffj general demurrer contludihg in mx of an aj^p^, or 
indidiment, as In common demurrers in divil- adioiis, or a 
demurrer to a J)lea in bar, whiclr admits the fa,£i, or to Vide B. 
a (c^ replication tu fuch a plea, it hath been adjudged, that Peremptory 
if an appellee demur in law to an appeal by reaibn df the (</) 86. 
inf’ijEciency of the declaration, or generally demtir to the fc vyj^B 
dechiition, with a {ej cOnClulion *^ et ptth judicium de nar- j^eretoptoir ’ 
“ ratline ilia et quod narratio ilia cajjfetur'*' or, having prayed 86. 

(/) Writ and prodefs, denland judgment of the W Dyer 38, 

appeal, “ quia dicit quod breve de appelh pretdiH. ei procejf. 

iiidt minus fujfflcitnr in lege enijlunt ad ipfum fV. C. ad diRum it wai 

“ breve de appello refpondere comptllend ; et hoc paratus ejl done in' the 
“ verificare prout cur^t file- unde petit judicium de brevi de ap- cafe of Smith 

pello priediR. et petit inde allocaiionemi et quod breve illud de ' 

“ appello caffetur •” fuch demurrer Ihall not conclude bin! 
from pleading over to the felony, either at the fame time {gj , * * * : 

with the demurrer, or (h) after it Ihall be adjudged againft If) Asitwa*. 

him, done in the 

cafe of Widi 

drington and Charlton, Hilk lOk Ann* {g) Smith and Bowen, Mich. 7. Annae ; la 
which, cafe the dcitiurrcr was continued on the record with a cejfet triaiio exiius, 
and after the demurrer was deterrtiiAed againft the defendant, a Venire was awarded. 
(/>) Dyer 38^ Salkcld 59, 60. Cro. £Uz. t . 

^ SeR. 7 . But it feems, that ih #iinlnal <ha^ not capita^ 
if the defendant demur to an^ii^mHt, See* /Whether in 
abatement or otherwire,i<ti^d^$iRdll not give judgment 
againft him to anfvfer 'alaid^g^l&l^'ij) judgment. For it fO Vide Salk, 
feems, that in fuch Cafes ihilnsi^t^^jio-denlurjtr properly .. . 

in abatement, except {k) it be to in abatement, or to (/yRaftal i6o! 
a /'/) replication to luch a plea. 6n. 


SeR, S. A_ detourter to an ap|)ea|^tii been [m) received («) Cre. Ell*, 
after iftue joined : but it. hath boear : adjudged, that a 196. 

demurrer to an indiiftm^t ought ait be received after (") *• 

' ^ .;lb Cm to the contrary is denied to be law. 


R 


Vox.. IV. 


CHAP. 




m 


CHAPTER. THE THIRTX-SECOWW. 
Of sanctuary.* 


‘DCFORE I conlider in the third place, how a prifoner is 
to be demefned upon his pleadit^, 1 (hall examine the 
nature of the feveral kinds of pleas in cnmiml cafes ; which 
are either Dilattryy or in Chief, 


Dilatory Pleas are eitlier Declinainyt or, in Abait- 
merit. 


Declinatory pleas are : 

1. Of th^ privilege of fanftuary. 

* 

2. Of the benefit of cleigy. 

StS. 1. As to the plea of the privilege of fattSuary** *7* Hen. I, c» 

the learning relating to it, being made in a great meafure ' 9 * 
ufclefs by the ftatute of 2i. Jac. i. c. 28. f. 7. by wbich.it is *’ 

enadted, " That no fanduary, or privilege of lanftuary, j. PeereWill. 
“ fhall, after that time, be admits or allowed in any 39. 

“ cafe I {hall but briefly confidbr it under the following Comin,3»^. 

Geo. 1. c. aS* 

for fuwreiringthc pretended privileged place in Saint George’s Fields called /be Mintm 
And alio ti.Geo. i. c. 22. for Tuppreifing another pretended fan^uar^ of the fame 
nature in the hamlet of IVapping^ Stepn^. by which a£ts all reiiftance is made felpny 
and tranfportatlon for feven years. Vide alio S. and 9, Will. 3. c. 27. for (uppraffiog 
many other pretended fandluarics from ctvU procefs, where the fame punimmcht is 

inflidtt,d upon the offenders* 

» 

1. What was the nature of the privil^e of fan^uary. 

2. What authority was neceflQuy for the creating it. 

3. To what matters it extended. 

4. At what time, and in what manner, it was to be 
pleaded. 


R 2 


A« 



Or SANCTUARY. 


Bk.2. 


As to THE FIRST POiKT, vtz. What WES thc xiEturc of 
the privilege of fanftuary. 


Finch 374- Seff. 2. • It fecms to bc agreed, (a) that fo far as a place 
was allowed to have it, it gave air thole that fled to it for 
fafeguard, aftd continued within its i"i) precin£ts, a {c) 
Is) What freedom from being apprehended, or compelled to anfwcr in 
thofe pre- any court of juftice, and a right to be remanded if taken out 

cjnfts were, againft their will. 

Kcilway 189. ° 

J91. 9.H. 7.ao, S. P. C. 113. B. Sanctuary 10. (c) Keilw. tSS, 189, 190, 191. 
a, U, Cm 4* Ab» F. Cor* 5* 7* *3* Ab. F. Cor* 49* 9* 4* Ab. F* 

Cor. 3a. Kcilway 107. x88. 


As to THE SECOND POINT, Viz. What authority was ne- 
ceflkry for the creating it. 

(J) 3x. H. 8. Se£f. 3. It feems, that it belonged of common fd) right 
c* la. to every church and churchyard for the fpace of forty days, 

Fi^h 388^ could not be claimed for a longer time, either by force 
jib. VVcor* Pope, nor even by (/ ) pre- 

j4.* * * ftription, {g) efpecially in thc cafe of high treafoii ; but 

ai.E* 3. 17* only by a grant {h) from the king, made, or at leall con- 
Ab. B. Sandt. fij-nicd (/) or allowed (i) in eyre^ fince the time of memory. 

liio c. o. name of a lanftuary 

feA. 44. till it had THE PoPE*s bull, though it had the (m) full pri.- 
Keilw. 189. vilege of one, as to all exemption from temporal courts, by 
Sandt. ] I. king^s grant only. 

Kafial 383. (c) Keilw. 189,190,191. S^P.C. no, iit* B. San£t.6. 15. 3. Coke 

<!e Jure Regis Ecclef. 26. (/) 1. Inft. 114* Kcilway 188, &c. But quare if fuch pre- 
feription were confirmed by king, or allowed in eyre fince time of memory. Kcil- 
way 188, 189, 190, 191. {g) S. P. C. ii». . 1. H..7. 23. 25, i 6 . Ab. F, Cor. 49. 
PitkcMp. 20. Vide RaRal 584. (h) S. P. C. ic8. 110, xti. 1. H. 7. 25, 26. B. 
San^ 7. Keilw. 189, 196, 19k. (/) Keilw. 189, 190. 1. H. 7. 23. z.R. Abr. 268,269. 
(/) Keilw. 189, 190. 2. R. Abr. 268, 269. x. H.7.23. B. Sanft. 7. 15. This is made 
a quttre, S.P. C. ii2» (/) Finch 373. («) Finch 374, 375. 

As to THE THIRD POINT) Vtz. To wliat matters it 
extended. 


Seff. 4. It fecms agreed, that it never was any farther a 
(») B. Sanftfc proteftion againft any aftion ihetely civil, than to fa vc 
3 * the defendant from execution of his body. Alfo it feems to 

Ab. F. Ju'r. 2. begeiierallv agreed, that if it were granted by general words, 
Pycr 295. it extended not to ^oj high treafon. But it teems agreed, (pj 
{o) %u E. 3 - that "in fuch cafe it extended to all felonies except (q) facri- 
17. 

Denied 29. AIT. 24. Ab. F. Grant 77. B. Sandtuary 6. j. H. 7. 23. 25, z6. Ab. 
P. Cor. 49. Prtfeription zo. Conf. KeiJway 290, 191. Qu. Finch. 374. (pJ Sec 
the books cited to the other parts of this fc€lion. Stuxre if in iuch cafe it extended tc 
petit treafon. B. Sandt. a. (9) s.lnfi. 115. Fiu.4Z9. 





Or SANCTUARY. 


Ch. 31. 



le^e, and to all inferior crimes except fuch as were Coia> 

mitted by a fanftuary man {a) within tlie fen^uary, or even («) Agreed by 

(b) ovLtodti fui/pe redttmM, ell the can©- 


Keilwaj 191. (d) Denied by many of the canoniftl. Keilway 191. 


As to THE FooRTH FoiNT, viz. At wliat time, and in 
what manner, it was to be pleaded. 


SeSt. 5. It Teems agreed, that the defendant loft the be- 
nefit of it, unlefs he pleaded it before any {c) other plea, (r) S. P. C. 
. and properly made out his cafe ; but for this matter I (hall ><3- 
wholly refer the reader to the old {d) books. 

S1.E.3. i7.'tr. 

Ab. B. Sanft. a. F. Corone 447 . 9 . £. 4 . 38 . Ab. F. Cor. 33 . {d) Keilw. 90 . 
107 , 108 . 189 . S. P.C. 113 . 1 . 11 . 7 . 33 , 34 , 15 , 36 . 9 . H. 7 . so. Raftat'a Entries, 
581 . 683 . 

Seff. 6 . The learning of abjuratioh, (r) depend- f#) j. Inft. 
ing much upon that of fan^uaries, and Teeming to be of . 
very little ufe at this day, I Ihall refer to Staunoforde's 
Pleas of the Crown, Book 2. chap. 40. and to what 
hath been faid already concerning that matter in the chapter 
concerning Coroners, fedion forty-four. 


R 3 CHAP* 




CHAPTER THE THIRTY-THIRD, 
or 

The benefit 

OF 

CLERGY. 

pOR the better underftanding the nature of the benefit of 
" clergy, or rather of the (a) ftatute at this day, 1 fhall 
endeavour to fticw: tWrehSpTer!^^ 

4. Comm. 317.358. 406. 42t. 


1. By what kind of perfons it is detnandable* 

2* For what crimes clergy is demandable. 

3* At what times clergy is demandable. 

4. Whether it fhall be allowed where it is not demanded. 

5. Who is to judge whether the perfo|^ who demands it 
have a right to it or not. 

6. How far the ordinary was punilhablc at law for de- 
manding or refuiing a clerk againft law* 

7. In what manner at the common law a clerk was to be 
delivered to the ordinary, and what is to be done to hint 
afterwards. 

8. What is to be done to him at this day, and how tar it 
(hall be to bis benefit. 

As to THE FIRST POINT, v/z. By what kind of perfons 
the of clergy^ or rather of thi Jiatuu at this day, is 

demandable. 

Seif. I. It may not be improper to look a little back 
into the original of clergy, whereby we fhall findj that 
anciently the clergy [h) flrongly infifted, that by the law of (3) Keilw. 
God their perfons were fo lacred, that they could not, 181.185. 
without a violation of that law, be convened before, and »• 3 » 3 * 

much Icfs be punifhed with the lofs of life, or member, by 
any fecular judge, for any crime whatfoever. But there 
feems to be fo little colour for any pretence of this kind from 
fcrijpture, that I almoft wonder how it was pofiibJe that any 

f >erfbns could be fo far prejudiced, as ferioufly to b^ per- 
uaded that it is deducible from thence. 

R. 4 Sea. 



Or CLERGY. 



Bk, 3 , 


: StB. 2. But it feeim agreed, \a) that all peribns in holy 

». in the orders have this privilege by the canon law. But this layy 
* being no farther in (^) force here than as it hath been re- 
99. ceived, and is confiftent with the common or ftatutc law, it 
will be proper to Ihcw how far jt hath been received, and is 
f - 9 r >* 3 > confiftent with thofe laws; which I lhall at prpfcnt confider 
l''*ch 61 untict this head, fo far as it relates to the perfons intitled to 
^”\«ilwa)r this privilege ; and lhall farther confider it a^ tp ptlier 
iS j, &c. matted, in the following part of this chapter, 
e.’ ChUe de > ■ 

JiwS Itegis Ecclcf. i«, &c. t. Hale 315, 1. Comni. 14. 4. Co|nm. 414. 


Seii. 3. It feems agreed, that before the flatute of Artl-- 
tuli Clfrij c- 15 - made in the ninth year of Edward the fecond^ 
/ F. Corone jt vyas (r) generally denied to thofe who had abjured, or who 
t ji- ‘ ' ' had' an V other way confcffed tbemfelves guilty. But by a 
' *1^' interpretation of that ftatute, which exprefsly 

B.eilvvay*i 86. extends only to thofe who fly to the church for fafeguard, 
8«ld.Ja.Ang. it hath been flowed (d) to all thofe who have confefted 
c. 10. themfcljrcs guilty upon their arraignment or otherwife, in 

id) B. Chrgy fame manner as if they had not confefted, 

S. 7- 8. r . . ' 

9. £. 4. 18. 8. H. 4. 3. I. Afliz^. ay. H. 6, 7. F. Corone 191. 


fe) Kelynge SfJi/. 4. Alfo it leems, that notwithftanding the clergy (<) 
99 * contended, that the word “ elericui” f which is the word ge- 

i{i.^'jefora "stally ufed by the (/) canon law, as well as ours, (g) to 
tmpfif’iie. exprefs thofe who are entitled to this privilege) <jid include 
Xi) See ft. thofe of the inferior orders, as well (h) as biftops, priefts, 
MaH, c. i8. and* deacons ; yet it leems, (1) that the temporal judges 
Art bleri' C denied it to thofe in inferior orders, as well as to 

ty.andtheoW laymen, before the ftatute of 25. Edw. 3. c. 4. 

booka cited which reciting, “ tbatthc prelates had grievoufly complained, 
t. Inft. ’633, M that fecular clerks, as well chaplains as other monks, and 
/it’ P®op^® of religion, had been drawn and hanged by 

isj ™ aiWard of the fecular ynftiCes, in prejudice of the fraqchiie 
^elytige 99, “ pf 'ndly church; &c;’- doth ehaft,- Mthat all planner of 
% 6 o. - “ clerks, as well fecular as religious, &c, lhall firccly enjoy 

V) Kelynge »» the privilege of holy church, &c.** 

99. ■O''’- ' ‘ 

\i) K. Cor. ij j. Put they fpmmines allowfd ft to mpre laymen, being able to read. 
F.Coroncii?. ' ’ • • • . i • • • , 


5. It fecfns, that by a favourable interpretation of 
Yet it wap this ftatiJte, which urtivcrfally prevailed foon (/) after it was 
b-dd.d tb< made, not only thofe adlually admitted intp feme inferior 
olcrgy, (m) but alfp thofe who were never gua- 
'^U9J Ultra! ula bfi admitted into orders (wliich was tried' by 

mn facU'cUriiutn nifi babeat facram tonfuram. a6. Aliize >9. Ab. F. Corone ijt. 
•S.P.C. 1S4. i. HaJe37j,37j. (w) Kely. 100, 101,101. B. Clergy 7. 10. (»)Kc- 

lyngc 100. loi. Finch4S*,4«3. S.P. C. 133. 34,11.6.49- F. Corbne44. See 
ttte caiis citcu to the tounh general puiiit of this chapter* ' > ■ ' 

putting 
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putting them to read a verfe), have taken to have 
a (a) right to this privilege, as much as peribiis in holy 9^* 4* *8. 

orders, whether they were perfons lawfully born or , ^'®**'^**SF 

baftards, (c) aliens or denizens, in the communion of ihe B.Clerer 

church or (d) excommunicate, within the convnon benefit ” / 

of the law or (e) outlaws, &c. fo that they were not (f) Hale 37 j. 
heretics convid, nor {g) Jews, Mahometans, nor Pagans ;.W Clergy 
nor under (b) peipetuai difability of going into orders ; C L.^^ 

admitting of no dilpenfation, as (/J blind and maimed per- ^ 

fons formerly were, and women (f j Hill are ; nor liable to Surntnarysay. 
the objciSlion of bigamy, viz. of having (/) married two n. Coke 19. 
different women fucccffively, or a widow, which by a con- ^ 

ftitution of the Council of Lyons, (m) received in this king- 
dom, was a bar to the demand of the privilege of the clergy ; (/) s. p". c, 
and by force of iS. Edw. 3. c. a. was triable by the cemfi- 131* 
cate f » ) of the bilhop. B. Oergyioi 

^ .11. Coke 29. 

(^) B. Clergy *0, ii. Coke29i Summary *19. ». Hale 373, (b^ li. Coke 25.. 

(i) It. Coke 29. Summary 229. Con. B. Clergy a i. {k) Finch463. it. C oke 29. 
See prea. 21. Jac. i. c. 6. and 3. and 4. W. and M. c. 9. I'cdt. 7. Yet it is admitted^ 
J* . Corone 461. that a woman might claim the bencht of clergy. (/} S. P. C« 
I34t>35* Kaftal 106. 2. Hale 372. (fft) See Hat. of bigamy, 4. £. 1. c. 9. 
5. Coke de Jure Regis Eccicfiaftico 13. S. P C. 129. (») Raftal x6o. S. P. C. 134, 
135. IX. H. 4. 11. Ab. F. Corone 89. 40. £. 3.42. Ab. F. Attorney 39. 


Sefi, 6. But it is cxprcfsly cnafted by i. Edw. 6. c. 12. 
f. 16. That any perfon who by the law of this realm 
ought to have the benefit of his clergyi fhall be admitted 
‘5 to it, although he have been divers times married to any 
lingle woman, or to any widow or widows, or to two 
wives or more.’’ But it bore fome (©) queftioii whether (i>) S. P. C. 
this ftatute were not impliedly repealed by i.. & 2. Philip r34t 
and Mary, c. 8. while it flood in force, which repealed ^^^*^®”*** 

^11 claufes, &c. againft the See of Rame.^* 10. 

Summary 223. 2. Hale 372, 


t SeSi, 7. But ftill all perfons not capable of holy or- In what cafes > 
ders, as women, who from the delicacy of their frame feem 
to be moft fufceptible of humaln paffions, and fome others, nefitoftfergy^ 
iwere left to the extreme rigour of tlie common law, and tp -05. 
the mercy of the crown ; for at common law, all felonies ’ 
except pptil larceny, rape, and mayhem, were confidered as 
capital dfFgncjes^ pnlefs in cafes where the offender was ca- 
paW of holy orders, and qualified for them. But it is 
enabled by 21. Jac. I. c. 6. That on a conviction of 
‘‘ grand larceny under the value of ten fhillings, being no 
f* burglary, nor robbery in pr near tlie highway, nor a 

M fclo^ 
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^ Mendo^ii prirttie taking &e. but onijr 

iueb an onenee for which a min might have lus elergy> 
they ihall be burnt in the hand, and imprifoned, &c.” 

8. But it is cnaftcd by 3. & 4% Will. & Mary, c* 9- 
f. That where a man being convi<£led of any felony 
** may demand the benefit of his clergy, if a woman be 
convidied for the fame or the }ik|||oifisnce, upon her 
prayer to have the benefit of this ftatute^ judgment of 
death lhall not be given againft her upon fuch convifiion, 
or execution awarded upon any outlawry for fuch of- 
fence ; but ihe lhall fuiter the fame punilhment as a roan 
Ihould fuffer, that has the benefit of his clergy allowed 
** him in the like cafe ; that is to fay, lhall be burnt in the 
hand by the gaoler in Open court, and further be kept in 
^ prifon for fuch a time as the juftices in their diferetion 
fliall think fit, fo as the fame do not exceed one year’s 
** imprifonment.** 

The Cafe of + Butithasbeeadctcrminedupon the conftruftion of thefe 
^“chefs flatutes, that a peerefs convifted by her peers of a clergyable 
felony, is by law intitied to the benefit of the ftatutes, fo as 
XI. State to excufe her from capital punilhment, without being burnt 
Trials 262. in the band or being liable to any imprifonment. 

(a) S. P. C. Se/f. 9. It feems, (a) that one who had been guilty of 
31, 32. 123, facrilege, or of breaking the prifon of the ordinary, had no 
F^Coronc 112. ”8^}^ benefit of clergy, but at the (^) diferetion of the 

117. 120. 250. 

* 57 - 

4. Jnft. 314. X2. Affize 39. Ab. B. Clergy 10. 17. Aifize 4* 17. £• 3. 13. 

Ab.F. Corone 112. 9. K. 4. zS. Ab, B. Clergy 7. 27. AHizc ^2. Ab. F. Cor. 205, 

B. Cler^ 13. II. Coke 29. (l>) Yci it fecnis to be hoMcn, 26. Allize 19. 27, 

Ab B. Cl er II, 12. F. Corone 191. 193. that one who had been gnilty of 
jfacrilcgc might demand it as well as any other. 2. Hale 333.366. And it feerns 
to be holden, F. Corone 232. 250. 257. 419. 2. Ualc 372. that one who had 

broken the prifon of the ordinary had no manner or right to it. i2.Airize39. 
Ab. B. Clergy 10. This point is made a rjuare. 9. £dw. 4. zS. pi. 40. Ab. B. 
Clergy 7. 

tc) Sum. 230. lo. It frehis clear, (r) that before the ftatutc of 

^ 12*’ admitted to the benefit 

32^ 107. 124. ckigy, might have it a fecond time as well as the firft. 
See Pre. imlefs he had broken the prifon of the ordinary, to vyhich 
4. H.7- c. 13. he was committed when ckvgy was firft allowed him j in 
But 17. Al- which cafe it feems, U) that he could not favc himfelf from 

fiZC4. ' 

i 7 ,E. 3 .ij.i 7 . 

AU F. Coron. ns. ir feems to have been doubted where tbr clerk was attainted 
■befoae he firft had the benefit of clergy. /e/J F. Cofonc 232. and the books t:iicd to 
^letflr f^}, and to the former fe6tion. 


a fecond 
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a fecond profccution, though for the very fame for 
which he was before convifted, mikfs be cooM ihew a por* 
gation. 

Se£f. M. But by 4. Hen. 7. c. 13. itis em^ed, ** That 
every perfon, not being within orders, who hath once 
been admitted benefit of his clei|[y, eftfoons ar* 
raigned of any ||p ofience, be not admitted to have the 
** benefit or privilege of the clergy, &c.” 

And by 4. Hen. 7, c. 13. it is provided, That if any 
perfon at the fecond time, of alking his clergy, becaufe he 
** is within orders, hath not there ready his letters of his 
orders, or a certificate of his ordinary, witneifing the 
fame ; that then the jufiices afore whom he is fo arraigned, 
fiiall give him a day by their diferetion to bring in his 
faid letters or certificate ; and if he fail, and bring not at 
** fuch a day his faid letters or certificate, then the perfon 
to lofe the benefit of his clergy, as be lhall do that is 
•• without orders.’* 

Seff. 12. But by 28. Hen. 8. f. 7. itisenaded, That 
perfons within holy orders ihall be under the fame pains 
and dangers for the offences referred to by that ftatute, 
and be ufed and ordered to all intents ancf purpofes, as 
other perfons not being within holy orders.” 

And by 32. Hen. 8. c. 3. f. 8. it is further enafted, That 

perfons within holy orders who Iball be admitted to their 
clergy, fhall be burnt in the hand in like manner as Jay 
** clerks, and (hall fuffer and incur all fuch pains, dangers, 
and forfeitures, and be ordered and ufed for their of- 
** fences of felony, to all intents, pu^ofes, and conftfuc- 
** tions, as lay perfons admitted to their clergy be, or ought 
to be, &c.” 

Se^. 13. But by i. Edw. 6. c. 12. f. lo. it is enabled, 
** That in all cafes of felony, other than tbofe in that 
“ aft mentioned, every perfon who fhall be found 
guilty, or confefs, or ftand mute, or not anfwer di- 
** Teftly, fhall have the benefit of his clergy, in like man- 
ner and form as before the firft year of King Henry the 
eighth:* 

And therefore it feems plain, that where ky perfons are 
not excluded from the benefit of cle^ the firft time, per- 
fons in holy orders may have it as often as they want it, in 
the f^me manner as they might upon the foot of the faid 

ftatute 
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ftatutc of 4* Hen. 7. c. 13. (a) except they fliall be out- 
kwed« or challenge above the number of twenty, in whjcb 
». F. c. 155. not within the purview of i. Edw. 6. whkh 

extends only to tbofc “ who uiall be found guilty, or cou- 
( 3 > S. P* C. ** fefs, or ftaind mute, &c.” But (t) where the crime 
*36- itfelf charged againft a perfon in holy orders, is, by any 
Vide V^Hafe generally excluded from clcrg^fuch perfon fliall 

37^-376.339. tnorc have the benefit of it than1||Phe were a mere 

} 4 *» 34 *- 345 - 

SeSf. 14. By 34. and 35. Hen. 8. c. 14. it is recited. 
That divers perfons had* been indided and attainted, and 
feme of them clerks convift, and feme of them clerks 
' attainted, &c. before juftices of peace, gaol-delivery, &c. 
within divers cities, counties, and franchiles, &c. the records 
of which attainders and conviflions often, by negligence of 
the clerks, &c* having the rule and keeping thereof, had 
hetn embezzled, and not ready to be obje£ted againft fuch 
perfons, being newly arraigned before other juftices, &c* 
And for that it hath not been known certainly whidier to 
refort for the fame records, becaufc they were not certified 
into any place certain, fuch ofFenders had often had the 
benefit of the clergy where they ought not, &c.” And 
thereupon it is eiiafted, That the clerk of the crown, 
clerks pf the peace, and clerks of aflize, where any fuch 
attainder or conviction lhall be fo had, (hall certify a 
tranfeript,.- briefly containing the efFeft of every fuch 
indiCtnieot, &c. and clerk attainted, &c. that is to fay^ 
the name, furname, and addition of every fuch per- 
fon, &c. and the certainty of the offence, &c. and the day 
and place of his attainder or conviction, &c. and the 
4 ‘ day and place of his offence, &c. before the king in his 
bench at Weftminftcr, there to remain of record for 
ever,, within forty days after fuch attainder, &c. if the 
* Term be then, and if not, then within twenty days 
“ after the next Term, &c. on pain of forty fliillings, 
bcc. And that the clerk of tlie crown in the king’s 
bench fhall receive the fame without fee, under the 
like pain.” 

SeSi. 15. By 34. & 35* Hen. 8 . c* 14... \t is provided. 
That if there be more perfons contained in any fuch in-* 
diCtment, other than fuch perfon fo attainted or conviCled, 
(^) Omitted in “ that then fuch clerk fliall certify fuch tranfeript only (c) 
Keble’s Sta- concerning the perfon or perfons fo attainted or con- 
lc^r<{ ** viCted, which fliall be as effectual againft fuch perfon and 
3iulfhead*5. perfons againft whom it fliall be objeCted, alledged, or 
pleaded, as if the very ixcorc} were prefent.” 
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Seff. i6. And by 34. & 35. Hen. 8. & 14. it i$ iaftihe't 
enafied, That the laid clerk of the crown in the king's 
** benchi at all fuch times as tlie juftices of the ^aol- 
delivery, or juftices of the peace, in every county within 
this realm of England^ do write unto him for the names 
of fuch perfons, which be fo attainted or convid, 
and certified in the faid bench^ fhall incontinently cer- 
tify the faid nai^ and furnames of the faid perfons, 

‘‘ with the caufes* hy and wherefore they were con- 
** vidted or attainted, unto the juftices of gaol-delivery, 
or juftices of the peace, &c. on pain of forty Ihil- 
« liqgs.’^ 

SiSt. 17. But by 34. & 35. Hen. 8. c. 14. it is provided. 

That this adt lhall not extend to the clerks of the crown, 

&c. in Wales or Chejier^ or,counties palatine of Lancajier 
^ and L^rham^ to make any tranfeript of any fuch attain- 
der or; couvidtion before the kingS juftices of his coun- 
tics in Wales, 

Self. 18. It feems, (/?) that the juftices may, by force of W *53* 
this adl, write, in their own names, to the clerk of the crown 
in the king’s- bench, for a certificate of the tranfeript of 
an attainder or convidtion, and need not do it by writ 
in the king’s name under their tejie, (sfc. which is required 
{b) by the conftrudtion of 2. & 3. Edw. 6. c. 24. where (^)Sup.c.a9. 
the juftices of one county write to thofc of another for the 53 - 
certificate of the attainder or acquittal of the principal, in 
order to proceed againft the accellary. And the reafon of 
the difference is, bccaufe in this laft cafe juftices write to 
juftices, but in the former to an officer only. 

Se^. 19. By 3. & 4. Will, and Mary^ c. 9. f. 7. it is 
farther provided as followeth : Forafmuch as fuch men 
and women who have once had their clergy, &c. may ». Hale 373. 
happen to be indided for an offence committed afterwards 
in lomc other county Be it therefore enadled, That rfie 
clerk of the crown, clerk of the peace, clerk of the affizes, 
where fuch or woman fhali be convidled, Ihajl 
at the reaueft of the profccutor, or any other in his 
majefty’s ochalf, certify a tranfeript briefly, and in few 
‘‘ words, containing«the cffedl and tenor of every indici- 
“ ment and convidlion of fnch man or woman, of his or 
her having the benefit of the clergy, 8cc. and addition of 
“ every fuch perfon or perfons, and the certainty of the 
felony and convidion, to the judges and juftices in fuch 
** other county where fuch man or woman fhali be in- 
dided I which certificate being produced in court, fhali 

** be 
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^ fidScient :f>roof that fiich oisuE} or woman have .before 
Ju^d the benefit 

Againft the defendant^ prayer of clergy the profecutor may lilc a Coukter PlEa« 
alledging fonie fa€t which, in law, deprives the defendant of the privilege he claims, 
t Thus, before the ftatutc de Bif ami Sy the o^ender on a convi£tion for bigamy in the 
femoral courts, was allow ed%i$ clergy; but this privilege having been taken away by 
the Tope at the Council of I^ous, (vide ante, fedt. 5.) the pra^^iee was to enter a 
Counter PjvEa dating the oifence to have been committed within a certain diocefc ; 
which allegation carried the trial of the fa^ into the eccledaftical court, and upon a 
certificate of the truth of It from the blihop, the oiTender was oufted of his clergy. 
To this counter-piea, however, the prifoner might reply, that the iirft marriage was 
made within the age of confent, and that he dilagreed to icon his attaining. to maturity j 
and the iffuc r^ken on this replication being triable by the country and not by the 
bilhop, redored the offender to clergy. Staundforde i;;4. 4. lull 274. 2. Hale 373. 

Thus alfo it is a good counter plea to the prayer of clergy, that , the offender is not 
entitled to the benefit of the (tatutc in i'ucti cafe made and provided, bccaufe he was 
before convid>ed of an offence, and thereupon prayed the benefit of the flatute, which 
was allowed tu-him, alledging the truth of the tadt, and praying the Judgment of the 
Court, that he may die according to law ; which fadt is to be tried by tli^ record in 
purfuance of 34. and 3 5. Hen, 8. c. 14. Staiindfordc 135.— Divers other counter plca^ 
alio by which an off ender may be deprived of clergy may be framed from a confidcration 
of tl^e J*€rf(^hS to whom it is allowed or denied by the common law, and of the circum^ 
Jtances under which that allowance or denial of it has been placed by divers adls of 
parliameht. Staundforde i38.-^The ufc of this counter plea,du>wcver, had for many 
years become obfolere and out of practice ; no traces of it appearing in any of the books 
fitice the time of Sir M'illiam Staundfoidc* who was chief juftice of the king’s bench in 
the reign of Queen Elizabeth. But the daring pradfices of Tome iTnAiey coiners have 
occafio.ned its revival, and accordingly in the cafe of the King^. Mardon Rothwell and 
IVi'-ii y Child, who were con vi^ed for coining, at the Old Bailey, in September feilions 
17B3, before Mr. JulUcc Aihhurft, Mr. Silvefter filed a counter plea of record on 
yhe part of cheprofccution, alledging that they had been before allowed the benefit of 
the uacute, &c. and the offenders were thereby oufted of their clergy. 

As to THE SECOKD POINT, vi%. For what crimes the 
benefit of clergy» or rather of the ftatute, may be cleniaiid- 
ed; 1 (hail premife, 

SiH. 2D. First, That it feems to*be generally agreed, 
that by the common law, it is demandable as well upon an 
(tf) II. Coke («) appeal as indi< 5 tment, for any crime whatfoever which 
fubjefts the offender to the (/>j lofs of life or member, “ex- 
(A) S. P. C. cept fc) high treafon (whether againft the king’s perlbn or 
BXlergy 19. and facrilcge ; for the firft of which the common 

Finch 461, law feems to give the offender no manner of right to the 
4^3« benefit of his clergy, and for the latter to have it left to tlie 

(#;•) S. P. C. difcrction of the ordinary, as hath been more fully (hewn 

F!o>ronei83. 

19. H 6.47. /.b. F. Corune 8. B. Clergy 6. Vide 2. Inft. 634. And all new created 
treafons which in judgment of law arc Icveilcd at the perfon of the king or his royal 
majefty, arc eficluded without fpecial words for that purporc, as coming within the 
exception of tht tlatute de Citro, Foftcr 190. {dj So it appears from the books cited 
to letter (c). Yet in Summary 330. and ii^ Cjkc 29. and B. Clergy 25. 31. it feems 
to be holdc'^i, ri at by the common law cl rgy was excluded from fuch high trcalbn 
only as wasa«vii’ift the .petfon of the king. But qitjere upon what ground this is holden. 
Aud ice 25. K. 3.. de Clcro^ c. 5. and 2. Haje 332 aud Foftcr 191. 

SeS! 
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SeSf. ai. Secondly, Thaf it feems to be doubtful, fuj <<») s, P. c 
whether it were demandabk at the common law ^oir petit 
treaibn. But this was fettled by 25* Edw. 3. C&r^, c. 4. F^nch^Z!^*^* 

which cxprefsly allows it for “ any trcafons or felonies u. Cuke iV 
touching other perfons than the king himfdf, or his 
royal majefty.*" 

Se^, 22 . Thirdly, That after this a conftruftion (i) W Sup.c.aj, 
prevailed, that clergy might be denied to felons charged as 59 - 
injiiiatorts viarumj et depopulatores agrorum. But this is 2. Hale 
remedied by the fourth ot Henry the fourth^ chapter tlic 3*33. 
fecondL 

From thefe premifes it feems to be generally agreed, (c) (r) Sum. 230, 
that the following conclulions neceHarily follow : a 31* 

Seii. 23. First, So far a:s a perfon, who in refpelb 
of his orders or learning, or otherwife, is qualified to be 
admitted to the benefit of clergy, is denied it in refpedt 
of his (d) crime, not amounting to high treafon or facri- Sum. 2 
lege; fuch denial mull be grounded on fome aft of {/) (/) *2. Half" 
parliament made fince the twenty-fifth of Edward the iit. 
third. Suramaryijo. 


&^.24. Secondly, Wherever an offence is made fe- 
lony by ftatutc, it (/) fhall have the benefit of clergy, un- 
lefs it be exprefsly excluded from it. 


(/*) Sum. 230. 
2. Hale 330. 
334 * 


25. Thirdly, Wherever a perfon is denied the 
benefit of clergy, in refpeft of a ftatute, excluding it from 
the crime charged againft him, the {g) indiftment or ap- (jg) Sum.aix. 
peal, and the \h) evidence thereon, muft cxprefsly bring Hale 336. 
his cafe within the words of fuch ftatute. And therefore, . 
if a (/) murder be not cxprefsly laid, and proved to have L*P.C.*n4* 
been done of malice prepenfi ; and the offence of an aceef- ip/ 
fary {k) before, to have been Aont malicioujly \ and that of Ih S. P. C. 
a {U cut-purfe clam et fecrete a perfind^ Qc. the offender 
lhall have his clergy. And agreeably hereto it bath been 
adjudged, (m) that an indiftment of rohhtry in ^adam S.P. C.130. 

via regia pedejhi duceni* de London ad Illington,''^ fhall Dyer 261. 
Dot ouft the defender of the benefit of his clergy ; bccaufc 
the words of the ftatute («) to this purpofe are or ahout^ g ^ 
or near the highway. . to. 

{it) Sum. 231* 

1. Anderfon 295. 21. Coke 37. Dyer 183. Vid. 4. St' 5. Ph. and M* 4. (/) Sum. 
231. 8. £112.0*4. {m) Moore 5. a. Hale 349. (n) 23. Hen. 8. c. t. left, t* 
• 2. Edw, 6. c. 22* Par. 10. 4. & 5. Ph. and M. 4. But by 2. and 9. Will, and Mary, 
c. 9. the benefit of clergy i$ taken away generally from the crime of robbery, and 
therefore an indiftment withow thefe words would now perhaps be good. 

Yet 





jjSd ' ^ ■ Of Ct 

{ 4 t) i» And Yet it bath been adjudged^ (a) that an indiftment againlt 
* 95 * a marfas accei&ry to a murder before the feft, by the wordst 

malitmt excitavit^ movit et procuravit^ (^c. is lufficient to 
Fofter*s Cro. offender of the ocnefit of clergy, by force Of 

Law 126.131. ^ ^ Philip and Mary, the words whereof arc, ** that 
all perfotis who fhall xnaliciouffy command, hire, ot 
counfel any perfon, &c.’* which are not exprefsly pur- 
fiied in fnch indictment. But the Couiifelling another be- 
ing neceffarily included in the rndvirig^ procuring^ and ex^ 
citing him^ which therefore are tantamount in feiife and dif* 
ferent only in thfe manner of exprfcflion, fuch an Indictment 

(^) Sec B. i. 

is as (b) much within tlie ftatute as if it followed the very 
“ 3 ^- words. 

(cS See B. x. adjudged, that ih order to ouft a 

c. 30. feti, 9. n>an of the benefit of clergy by force of a ftatute which 
uVentrisi3. takes itiwiy from a capital offfence at common law, there 
ft. Hale X91. is no need that the indiClhient or appeal conclude 

formant f atutiy becaufe the ftatute doth no way alter the 
nature of the offence, but only leaves it to its proper judg-* 
merit, and takes away a pcrional privilege or exemption 
from fuch judgment 

KouBTHtY, A ftatute excluding the princi- 
c. ^30.^ fed? 7. from the benefit of clergy, doth {^d) not thereby cx- 
Sum.7.58.231. elude the accelTaries before or after. Neither [e) doth a 
ft. Hale 335, ftatute excluding the acccilaries thereby exclude the prin* 
33 ^- cipals. And it feems agreed, (/) that where a ftatute ex- 

to 36.° eludes thofc from tlie clergy who fliall be found guilty o( 
I. And. 195. petit treafon, murder, burglary, robbery, or any other kind 
Dyer 99. 183. of crimes, it fhall be conftrued to intend only to exclude 
^ the principals, and not acceffaries before or after, notwith- 
FofterV^s to landing thw are certainly in a high degree partakers in 
358. g^ii^ 01 the principal offender, as hath been more 

fc; IT. Coke fully fhewn Chapter 29, feCiions 13, 14. Yet inafmuch 
» 9 * .t« 3 ^- as fuch ftatutes, taking away a privilege of fo high a 
to Summary confequcnce to the fubjeft, ought to receive the ftriClfeft 
^ interpretation, and the words of them may, without 
*. Anderfon any manner of ftrain, or repugnance to the general ruled 
«9S- of law, betaken in fuch a fenfe as will include the prin- 

Foll cipals only, 1 do not know that they have ever been carried 

^ojr35s o farther. 

ig) Sum 23*. Se^, 27. Fifthly, Where clergy is allowable, it fhall 
05. H. 8. 3. ag ixiuch allowed to one who ftaiids {g) mute, or chal- 

s'lip. c. 30. lenges peremptorily {h) above the number of twenty, or is 

24. 

Moore 550. Con. F. Corone 2:83. {h) 3. H. y. ti. Ab, B. Clergy sy. F. Cd« 
rone 51 • Sum. 231. 23. H. 8. c. 3* f. 2. 3. & 4. W.& M. c. 9. 

outlawed. 



Cil. 33. 
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(a.) outlawed, &c. as to ofle who is convtA^ by vOWiit, ot («)«*• Coke 
confdRon.&c. st;,.fc4.W. 

Sefl. 28. Sixthly, A i^atute taking the benefit of ** 

clergy from thofc who lhali be ftund guitty^ doth not [h) (,»< 6^^ ^rH. 
thereby take it from'thofe who ftand mute, dr challenge 8.c.3.fea.tl 
|>erem{>totily above the number of twienty, or are outlaw^ 3.&. 4.W.lt 

■fee. ■ M-.c.j. 

> I . Coke, 

. Poulter’t Cafe, a. Hale 335. 


SeR , 29. Seventhly, But it feems (r) clear, that alia- (0 si.Coke 
tutc taking it away from thofe who fhall be found guilty^ 
extends as well to thofe who (hall confefs themfelVes gailty 
Upon record, as to thofe who fhall be found guilty by ver- 
did ; for as the latter are found guilty by a jur^, lb are 
the former by the Court, and their eonviaion being from 
their own mouths, is of the higheft nature pollible. 

And now I lhall endeavour to (hew for what crimes per- 
fons are excluded from the benefit of clergy by ftatutes mad* 
lince 25. £dw. 3. c, 4. which being fomewhat perplexed 
and intricate, I mail for the better clearing of this matter, 
iirft take a general view of thofe ilattttes fo fiir as they are 
in Ibrce at this day, and then lhall more difiinftly confider 
them as tliey purticularly concern the feveral kinds of capital 
crimes. 


SeR. 30. The Iirft of thofe ftatutes I lhall take notice of, 
is 23. Hen. 8. c. 1. f,3,by which it is enaded, ** That no 
perfon who ftiall be found guilty after the laws of this 
land for any manner of petit treafon, or for any Wilful 
“ murder ofmaliceprepenfed, — or for robbing any churches, 
chapels, or other holy places, — or fm- robbing of any 
** perfon or perfons, in their dwelling houfes, or dwelling 
“ place, the owner or dweller in the fame houfe, his wife, his 
« children, or ferrants, then being within, and put in 
* * fear and dread by the fame,— K>r for robbing of any per- 

fon or perfons in or near about fd) the highways, — or **^*^?*' 

for wilful burning of any dwelling houfes or bams, Puiw^omitt'^ 
“ wherein any grain or corn lhall happen to be,— nor any the word 
perfon or perfons being found guilty of any abetment, aad 
“ procurement, helping, maintaining, or counfelling of or 
to any fuch petit treafons, murders or felonies, lhall be ad- 
** mitted to his clergy ; fuch as be within holy orders only 
“ excepted.” 

Sea. 31. Note, That tliis ftatute extends (e) as wcU (<) n. Cok* 
to appeals as to induSments and to thofe who fltall con- 3 o> 

Vo*.. IV. S frfs, *• ““J* «’• 
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(«) Sup. Tea:, fefs (a }, mtich as thofe who fliall plead and Ije fodhd 
•*- For the words are general, ‘‘ that no pcrfoix whO.lSall be 

“ found guilty after the laws of thisrealin, &c. (hall be ad- 
(b) ii.Cckc ** mitted to his dergVi &c.** Bui it extends not {hi) to 
lo. per foils outlawed, and was caCly evaded (c) by perfons 

(r) pream. brought to‘ their trials, by ftandnig mute or challenging 

Snd iifc^e P^>^®nnp^oriIy above the number of twenty, whereby they pre- 
-o. * vented their being found guilty-^ 


ZZ 4 But thefc two laft dcfefls arc provided for 
by 25. Hen. B- c. 3. by which it is enacted) par* 2. “ That 
“ every perfon who« mall from thenceforth be indifted of 
petit trcafon,-**-wiIfiil burning of Ixiufes,— murdcry — 
robbery,— burglary, or other felony, according to the 
tenor and meaning of 2^. Hen. 8. and thereupon ar« 
raigned, do ftand mute of malice or froward mind, or 
(</) This chal- challenge peremptorily above the ntimber of twenty (^)f 

Ivnr.^ncw im^ or elfc will not, or do not anfwcr dircftly to the fame in- 
ports nothing diflment and felony whereupon he is fo arraigned, 
orderey^^for^ “ fliall from thenceforth lofe the benefit and privifcge of 
the chaHcnge ‘‘ clergy, ill like manner and form as if be had di- 
is ovcr-Tulcd. rcftly pleaded to the faid petit treafon, morder, robbery, 
it. Hale 339. burglary, or other felony^ whereupon he is fo arraigned, 

, ^ 45 * . and thereupon had been found guilty, after the laws of 

‘‘ th^Iand.” 


Sf/F. 33. But this ftatute extends not (ej tot]iofewho 
II. Coke arc outlawed, any morethan 23. Hen. 8. Neither aoth it cx- 
3'* tend to appeals, nor to acceffaries before, both of which arc 

i. Hale 573. iiicluded in the twcnty-tliird of the eighths 


Se/7. 34. After came the ftatute of i* Edw. 6. c. 12. 
f, 10. That no perfon who fliall be in due form of 
the laws attainted or convified of murder of malice pre- 
“ penfed, of of poifoningof maliccprepcnfed, or of break- 
iiig of any houfc by my or by night, any pci foil being 
then in the fame houfe where the fame breaking fliall be 
“ committed, and thereby put in dread ; or of robbing any 
perfon in die highway, or near the highway ; cr of felo- 
“ nious ftealing of horlcs, geldings, or marcs, of felonr- 
ous taking of any goods out of any pariih church, or 
other church or chapel ; or being indifted or appealed 
“ of any of the fame offences, and thereupon found guilty 
“ by verdift of twelve men, or fliall confefs the fame upon 
his arraignment ; or will not anfvver direftly according 
“ to the laws of this r^Im, or (hall (land wilfully, 
or of malice, mute, (hall not be admitted to the benefit 
of his clergy : And that in all other cafes of fclofiy all 
perfons that (ball be arraigned, or found guilty vtpofi 

their 
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their arraignment, or (hall, confefs or ftand mntfi in 

form afdrelaid, pr Will not dinlWer difeftly in form 
“ aforefaid, (hall have theif clergy in the fame rHiintT 
« as before the firft year of King JfiSiiry the eighth.^* 

Sed, 35: Note, That this ftatutc exterl(ft as well to 
(a) appeals a$ to iiidiftriients^ in which rcljicft if Is more («) Ji-Cokj 
fully penned thaii 25. Hen. 8. aiid thdt it extends to per- ^ 

foils in holy (h) orders, a^ iniicli as to laymen^ arid fb iuc 3 lt 
all perfons attainted in general, and confcquently to tho\ji^ 3a. 

Who are outlawed, in which fcfpefts it is itiore fully 
penned than either tWenty third or twenty fifth bf Heni^)We 
eighth. Yet it hath feverRl dbnfi^erable aeifeds ; is 

35. Ftast, In that it doth not eXcltlde thofeffofii 
the benefit of the clergy, who challenge above the number But* s/** 
of twenty } fo that it is ealily made inefFeftual (r) by tak- P. C. iilJ. it 
ing fucli challenges as to eriirics excluded from the bene- » 

fit of clergy by this ftatute, and no other: Bilt 

crimes within 25. Hen. 8. it {d) fecins plaitl, that a pirfori whochtllenrt 
that takes fucli challenges might be excluded from his clergjr more thaa * 
by force of that (latute even before it was revived by 3. arid tWeoty, 

6. Edw. 6, fet forth ihdrc at large fe&. &c. becaufe ' 5 * 

I. Edw. 6. reftores the benefit of clergy, as it was before word tee- 
the reign of Henry the eighth^ to fdch only as (hall be 
found guilty, or confefs, or iland mute, ot not anfwerdi- But iif 
ir&ly ; and corifequcnlly (^) thofc Who challenge abo^e the Coke 34^ 
huinDcf of twenty, feem clearly to be excluded, in the fame g^herwift 
manner as if the firft of Edward ihe ftxth liad nevef been holdcu, 
made. (irjVideSinii^' 

Se^. 37. Seconds y; In that it omits sicceflafies In the 
Claufe whidh takes away clefgy, hut included them in that 
which reftores it, which Is genefal as to all cafes erf felony, 
hot mentioned in the a6t, whereof any perfon (hall be 
found guilty, and cdnfequtntly as to decenaries wholly 
takes off the fored of 23. Hen. 8. Which extends only td 
thofe who (hall be found guilty, and fe the bnljr ftatutd 
in this reign which excludes dccellaries from the clergj; 

And accordingly we find, (/) that after this ftatiite acbel- (/) ix. Cokd 
faries were admitted to their clergy, in the fame manner as 
before the reign of Hen. §. till the making of 4. & 5. Ph: & * 5 ** 

Alary, fet forth nidrC at large (efliDii forty-five; 

Se£i. 28. Thirdly, In that it alfo omits aribn in the 
blahfe which takes dway dlcfgy^ but includes it in the general 
Words of that which reftores it,dnd cohfequently re-ehtitled 
thofe (g) coiivift of it to clergy, in all cafes brit thatdf chal*^ Oe fae 

lengine; more than twenty, till the making of 3. & 6. £dw. 31, 3^1, fee. 
ft. as (hall be more fully (hewn hereafter. Vide fup.f.3i(,^ 

S » Sitii 
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[a) Vide infra 
6x* 


39. Fourthly, In that the clatife which culls 
borfe-itcalcrs of their clergy, is worded in fuch a man- 
ner as makes it doubtful whether it extend to thofe who 
ileal but one, which otcaliohed the making of ^2. (a) and 
3. Edw. 6. tc. 33. which declares, That a perfon felo- 
nioufly Healing one horfe, gelding or mare, jfhall be 
put from his clergy, in the fome manner as if he had 
•* been indidted or appealed for Healing of tvvO, &c.” 


Seil . 40. Fifthly, In that the claufe which ouft^ 
houfe-breakers of their clergy, is not worded in fuch a man- 
ner as fully brings their offence under the notion of felony ; 
for it is thus cxprelicd, Any perfon who lhall be at- 
tainted, &c. or breaking any houfe by day or night, 
any perfon being therein and put in fear or dread, 
** &c.** But fuch a breaking even in the night is no felony, 
unlefs it be done with an intent to commit a felony, 
which makes it burglary ; neither can it be felony, if 
done in the day with any intent whatfoever ;* for though a 
felony follow, which may make the houfe-breaking done 
Ivith an intent to commit it, properly enough to be called 
felonious ; yet it feems, that it cannot make it become 
{t) a felony, becaufe. it is not reducible to any fpccies of 
(i)Ycfquiefe, felony. And therefore the flatutc muft be fupplied.by a 
for this mat- reafonablc intendment, ai^id (c) conftrued to mean fuch 


ur IS 

doubtfully 
cxprclTed. 
S.P.C, J16. 


hotife-breaking only as amounts to, or is attended with 
felony^ 


11. Coke 31, 3». (0 S. P. C. 125, 126. IS. Coke 31, 32. 


(^ 11 . Coke 4I. It is holdeh by Sir Edward Coke^ (d) that 

S** piracy was rcHorcd to the benefit of clergy by this Ha- 

tute \ but as to piracy bn the high fca, the contrary hath 
ttf)Moor*5«. been folcmnly (e) adjudged and confirmed by conftantex- 
3. Inft. 111. perience, and is certainly agreeable to the (/) legal notion of 
^ B.i.c.37^ ^jracy in otlicr cafes ; \vhich being a capital offence by 
X. Haleys?©. the HatUtc of 28. Hen. 8. 

c. 15. Yrhith altered not the nature of the offence, but only 
the manner of the tria!)^ (ball not be ihcltided in a Hatute 
fpeakiiig generally of felonies, wliich lhall be conHnied only 
of thole felonies which are fuch by our law ; as thofe pi- 
racies are (|’) which are committed in a Creek or port within 
UllaleV^** * county, but no other. 

St 3. 42. The next general liatute relating to thefe mat- 
ters IS 5. & 6. Edw. 6. c. Id. which firft recites the above- 
4 } Vide (on. mentioned (h) clau^e^of 23. Hen. 8. concerning clergy, and 
‘ 30. ‘ takes notice that it Was defedlivc in omitting thOfe who 

rob, &e. in one county, and remove the thing taken 

into. 
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into anothefi and there tricd^ &c. and that thiti oiiiiinon 
was fupplied by 25. Hen. 8. and that the faid ftatute of 
25. Hen. 8. was m this r^fped made ineffectual by i. Edw. 6. 
c. 12. which reftorcd clergy as it flood before the reign of 
Hen. 8. to all the felonies not therein mentioned ; and ’ 

that by rcafon of the faid ftatute of i. Edw. 6? divers per- 
fofis had (Committed robberies, &c. in one county and 
after had been taken, ficc. and tried in another, and there 
had their clergy^ which they would not have had,^ if tlm 
faid ftatute of 25. Hen. 8. had ftood in force ; and thcK. 
goes oi] in thefe words, “ For redrefs whereof from hcncc- 
forth to be had, be it enaCled, &c. that the faid made 
“ in the faid 25th year, touching the putting of fuch offen* 
ders from their clergy ; and every article, claufe ancT fen- 
tence contained in the fame, touching clergy, (hall froni 
henceforth, touching fuch offence from henceforth to be 
committed and done, ftand, remain, and be in full 
ftrength and virtue, in fuch manner and form, as it did 
“ before the making of the faid aft in the firft year of 
me reign of our fovereign lord the king that now is ; 
any eJaufe, article, or fentenc? oomprifed tlierein to the 
contrary notwithftanding.’* 

Self. 43. It was for fonie time a great queftion, Whe- 
ther this liatute revived 2C. Hen. 8. for the whole, or only 
for fuch part of it which rdates to felons removing the thing 
felonioufly taken into a different county from that wherein 
they took it, and there tried, &c. And Sir IFiUiam Staund^ 
forde {a) inclines to the latter opinion ; becaufe the words (#>SLP.C» 
are, that the faid aft made in the faid twenty-fifth 
year, touching the putting fuch offenders from their 
clergy, fliaU be revived, &c.^’ where the word ‘‘ yi/cA’* 
lhall have relation only to the offenders mentioned before ; 
which are thetfe who fteal in onje county, and remove the 
thing ftolen into another. And this objeftion is ftrength- 
ened (A) by the title of the aft, which is only this, “ I'hat 
V fuch as rob in one Ihire, and fly into another, fhall not ' ' 
have their clergy.” To which it may be added, that all 
ftatutes which t^ke^way clergy^ are |o hq co;ift;rue4 flriftly 
in favorem 

Yet it hath btoi adjudged, (r) and is, as I take k, fully . . 

{d) fettled, that this ftatute revived 3^5. Hen. 8 . as to every 3,^ 3^* 35. 
other part of it, as well as that concerning folona carrying (</) Suin.a3ai^ 
the things ftolen from one caunty into another. For to 242. 
granting that the makers of the ftatute of & 6. Edw. 6. 
had the cafe of fuch felons principally ijn their view ; 

.which appears pretty olainly, not only from the title of clergy^ 
ttatvitc, but alfo from the preamble and purview \ for iCu 
85 tfea 
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ttie jprcjimblc ciprcfsly takes notice of 119 other mifchicf 
froiir tlie repeal of 25. Hen. 8. but only this, that thcre- 
M by many of fuch felons had their clergy and then 
follows the enafting claufe,- which begins in thefe words. 
For rcdr<;fs whereof,” and then goes on, be it enaft- 
W, &c. that 25. ken. 8. touching luch offenders and fuch 
offences,’ remain in full force Yet conlidering that the 
ftatutc of 5/ & 6. Edtv. 6. begins with a recital of the 
iwholc clauie of 23. Hen 8. wherein there are feveral other 
'^offences containcti, and tiiat the words, ‘‘ fuch offenders 
and fuch offences” iu the enaSing cl^ufe of 5. and 
6. Edit 6. may properly enough refer to them, as well as 
to the offence of the felons mentioned next immediately be- 
fore ; and fartiicr confidering that the w^ords, “ jnei of- 
fenders and Jucb offences,” may properly enough be takers 
to fficludc all fuch in mtfchief^ and Jucb m inconvenience^ ac- 
?»• cording to the received conftrudtion of thc.word ^\fucV in 
fpinp other flatutes, and a fortiori thofe in greater raifehief 
and greater inconytiiience, as alnioll ^11 the other of^ces 
ipecihed in 25. Hen. 8. arc, as for inilance, petit trmon. 
If. Coke niurder, arfon, &cc. ; and that it is a received {b) cori- 
l/^Vaciu feft penal ftatutes, to extend them to all cafes that 

*5. ^and*^3ook come within the meaning of the words ; and that it would 
the iirft,chap. be abfurd to im^,inp that the makers of tlie Aatute intend- 
cd to put thpie wdib carried goods ftolcn into a different 
county, in a Worfe pafe in futh county than in that where- 
in they ftole them, as they muff be, if 25. Hen. 8. were 
only revived agaiiift them where they carried the thing ftolen 
into a differeiit county, for by fuch a conftruftion they 
Would have been excluded from clergy, in the county where- 
in they committed the robbery, by i. Edw. 6. c. 12. only, 
which not extending to thole who challenge above the 
number of twenty, might eafily be evaded, whereas in a 
different county they ^oiild be excluded from it in fucli 
^)”-Coke34. cafe by '25. Hen. §. ; to which may be added, (e) that the 
' firflfcnteitce of the purview of 5. & 6. Edw. 6. vi%* “ that 

the faid' ad of 25 Hen. 8. touching the putting fuch of- 
fenders fiom their clergy,” had been lufficient, if no 
more had been intended but the excluding thole who rob 
in one county and liy into another, and therefore it is 
moft natural to intend that it was the meaning of the makers 
6f the ftatute, by adding thofe farther wprds, “ chat every 
article, claufe and fentence in the famci touching clergy, 
fball, toiichiiig offcncej, remain, &c.” to revive the 
whole liatutc fo far as it related to clergy ; and fince the 
wdiolc ftatute of 25. Hen. 8. is revived, it follows by a 
let Fo'er J^cceffary conft qucnce, that fo much of 23. Hen. 8. alfo as 
is cxprcfsly affirmed by it, is mvived alfo# i 
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44. And thei-efare fince 25. Hen. 8. having 
cited the ciaule of 23. Hen. 8. concerning clergy, and tha 
mifehief that it extended only to thofe who are found guil- 
ty, exprefsly cna6h, That whoever (hall be indifted of 
“ petit trcalon, wilful burning of houfes, mur(#cr, robbery 
or burglary, or other felony, according to the tenor and 
meaning of the faid ilatute,and Hand xnute, or challenge 
“ peremptorily above twenty, &c. (hall lofe the benefit of 
the clergy, in like manner as if he had pleaded, and bcei> 

“ found guilty whereby it affirms and inforccs th^ 

23. Hen. 8. as to thofe found guilty of fuch crimes ; it 

follows by a ucceflary confcqucnce, that perfons not in 

holy orders found guilty of petit treafon, or (/i) arfon, (a) Ti.Coka 

which were omitted by i. Edvv. 6. arc excluded from clcr- 34 ' 35 - 

gy by 23. Hen. 8. thus affirmed and enforced by 25. Hen. 8. 

and confequeiitly revived by & 6. Edward the fixth. 1. Hale 570, 

571. &c. 

z, Hale 345, 346. Con. Savil 46. S. P. C. 115, 


45. But it is obfervable, tfiat the faid ftatute of , 

25, Hen. 8. wholly omits (/>) acce^ries, as well as 1. Edw. (^) Vide fup^ 
6 . But to remedy this defefl, it is enafted by 4. & 5. Ph. & 

Mary, c. 4. “ That every perfon that (hall malicioully com- 
mand, hire, or counfel any perfon or perfons, to com- 
mit or do any petit treafon, wilful murder, or to do any 
robbery in any dwelling-houfe or houfes, or to commit* 
or do any robbery in or near the highway in the realm 
of England^ or in any other the quecn^s dominions, or 
to commit or do any robbery in any place within the 
marches of England agaiiift Scotland, or wilfully to 
burn any dwclling-houfe, or any part thereof, or any 
barn then having corn or grain in the fame ; that then 
“ every fuch offender^ being outlawed thereof, or being 
thereof arraigned and found guilty by the order of the 
** law, or Ixring otherwife lawfully attainted or convidfed 
pf the fame oftence, or being arraigned thereof, do llan^ 
mute of malioB or froward mind, or do challenge pererap- 
torily above the number of twenty pcrlons, or will not 
M anlwcr4ire<ftly to fuch offence, (ball not have the benc^ 
fit of his clergy.’^ 


is obfervable, 

Sf/1.46. FiRsTjThatthisftatuteisgcneralastoallrobberics 
in any dwell ing-houfe, yet it feems to have been always taken • . 

a (r) reafonablc conftruSion, that it (hall he reftrained 
to fuch robberies of tfiis kind as were excluded from tbe Summary 133^' 
litnefitof clergy by fome former ftatutej for it cannot be*. Hale 342.” 
well ipia^ine^ that the makers of this or any llatutc in- Savii^C 

S 4 tende4 
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teni^ in any cafe to take away clergy from die acceflary, 
where the principal is left to the full benefit of it. 


.i(«) Vide Dyer 
S86. that the 


47e Sj^coNDtY) That aifi indiftpicnt or appeal, ui 
Older to ouft an accelTary of his clergy by forpe of this fta- 
tute, mnft exprefsly purfue it, in fubilance at leafi, aa 
hath been already Ihcwn, fedion twenty-five. 


words wilful 

murder, in an wdi^tment on the ftatute, are fufficleDtly purfued by laying the mur- 
der done ex^pgjitid pr^cogitcud. ‘ 


Se^. 48. It is farther enafted by 5 c 4. Will, and 
Mary, c. 9. f. 3. “ That if any peribn or perfons what-? 
foever be indided of any offence, for which by virtue of 
any former ftatutc he or they arc excluded from having 
the benefit of his or their clergy, if he or they had been 
thereof convifled by verdift or confeflion, if hp or they 
ftand mute, or will not anfwer dircflly to the felony, or 
fhall challenge peremptorily above the number of twenty 
perfons returned to be on the jury, or fhall be outlawed 
tliercupon, (hall not he admitted to the benefit of his or 
their clergy.** 


49. Buy note. That this ftatute extends not 
to appeals, imr to offences made felonies by fubfequent fta- 
tutes. 


And now I arn in the fecond place more di^inftly to 
Cpnfidcr the fcvcral ftatutes which take away the benefit of 
plergy, fo far as they particularly relate to the feveral kinds^ 
of crimes. 

. For the better iUuftnitlon whereof, having referred the 
reader, as to the felonies made fuch by ftatutc^ to the feve- 
ral chapters in thefirfl book wherein fuch felonies are han- 
dled, I fhall here confider the ftatutes which take away clergy 
from capital offences at the comraou layv, under the fpllpys- 
ing heads— as they relate, 

r. To petit treafon. 

a. To homicide. 

3. To larceny. 

4. To facrilcgc. 

5. To robbery. 

To burglary. 

7. To arfon. 


I. As 
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I. As to PETIT TREASON. 

Sefl.so. It is certain, that by force of 23. & 23.. Hen. 8. re- . 

vived {«) by 5. &. 6. Edw. 6. the principal not being i ( 6 ) “P" 

clerk in holy orders, is excluded from the ben^t of clergy, Summary 
upon a (r) convi£lion, {u) iUnding mute* or challenge of *34. 
piore than twenty upon an (#) indiflment, 

13. ^f) Sup. feAion 30. (rf) Sup. feAipa ja, $3. ^r)^Sup. fpflion 3J, 

SeSI. 51. And Sir Matthew Hale {/) fcems to be of C/v Hale 
opinion, that the principal is likcwife oufted of his cleigy sumM?v»tal 
by 23. 'Hen. 8. in appeal of petit trcafon, if he be convift 
by verdift or confeiTion, but not in other cafes. 

But quare, How this can be ? For fince fo much (g) only 
pf 23. Hen. 8. feems to be revived, as affirmed and enforced 4.3, 44, 
by 25. Hen. 8. and that no way extends to appeals but 
only to indidments, it feems difficult to make out, that any 
part of 23. Hen. 8> fo &r as relates to appeals, is revived by 
25. Hen. 8. 

Seff. 52. But I would rather incline to think, that the 
principal in an appeal of petit treafoa may be excluded from 
his clergy by (h) 1. Edw, 6. c.l2...in all cafes except that of (i) Sup.f.3^ 
challenging above the number of twenty, under the words s ;* 

“ murder of malice prepenfed," in fliRt ftatute ; becaulb all (/)^®k.i.c.3a, 
petit treafon, in the very notion of it, neceffiirily (») incliides jigig j 
fuch murder and more, 


SeR. 53, However, the makers pf4. [k) and 5. Ph. and (i)Viderupm 
Mary, c. 4. feem plainly to have been of opinion, that fcetion 45. 
the principals in petit treafon are excluded from clergy in 
all cafes, as well upon an appeal as indiAment; becaufe 
they have in all cafes exprefsly excluded the acceflaries 
malicioufly before, as well upon an appeal as indidment ; (Avyen Go. 
Rtid (/) it cannot be well imagined that they intended to 3 j, ' 
make the law more fevere againft them than againft the 2. Hale 34*. 
;principals. S^.andfup^ 

II. As to HOMICIDE. 


SeR. 54. It is certain, that wilful murder of maScepre- 
fenfed is excluded from the benefit of clergy upon indiaments («) Ante, 
in all cafes by 23. & 25. Hen. 8, and i. Edw. 6. c. 12. be- 
foretecited (m). 
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Vide fup. 
i 4 »» 43 * 5 *- 


t^)Vidcjum 

(c.^ Siip. fe£t. 
4«> 49* 


55. Alfo it fcems /a) jto be the opinion of Sir 
Matthw Hale^ that it likcwifc j v excluded from clergy in 
all cafes as well upon appeals as indiftments. But this 
feerps qucftionable ; for appeals arc certainly not (b) with- 
in Hcb. 8. and therefore lince fo much only of 
23. nren. 8. is revived by 5. and 6. £dw. 6. as is affirmed 
and enforced by 25. Hen 8. I do not fee how it gan be re- 
vived as to any appeal* From hence it fcems to fol- 
low, that the only ftatute which exprefsiy excludes them 
>5 I. Edw. 6. c. 12. which (r) omits the cafe of challcnc- 
ing more than twenty. Neither is this defeft fupplied by 
3. & 4. Wilh ^ad M^ry, c. 9. for this extends (rfj only 
to indiftmeiits. 


56. But acceflaries malicioufly j^efore to fuch mur- 
djpr arc exprefsiy excluded from clergy in all cafes, as well 
qpon appeals as indiftmcius, by 4. & C. Ph. and Mary, 
(/')M. Cokc c. 4. and how far the principal may \e) hereby in like 
|5. aruifup. be impl icitiv excluded alfo in all cales% 1 Bull 

V&f 'HaVe leave to b-confidcred. 

342. 344. 

.•s to acccffarics after the fad in petty treafon and murder* 


IJjeBk. i.eh. Se^. 57. By I* Jac. I. ci 8. He that fliall be conr 
jja f. 4 to 7. *4 yicted by verdid of twelve men, or confeffion, or othern 
“ wjfp according to the }aws of this realm, of homi- 
cide, by ftabbiog,** biit not thofe who abet them, &c. 
{for wliiuij I lhall refer to book the firft, chapter 30. fedt. 
4i 5» &c.) lhall be excluded from the benefit of his clcr- 
' gy> &c.” 

Se^. 58. A«d this ftatute fwms plainly to extend as wcl^ 
to appeals' as indictmeqts, but not to the cafe of ftanding 
mute, or challenging above twenty, &c. But thofe who are 
indicted of fuch manllaughtcr are excluded from clergy in 
ail fuch cafes, as well as bn a conviction,, by 3 » & 4. Will, 
^iid \^(ary, c. 9^ ' ' v 

III. Lakceny is excluded from the benefit of clergy in 
giip. 48, the following cafes I 

* I . lu that of a felonious fecrct taking ffom the p^rfon^ 

2* In that of horfe-ftealin^. 

3. In that pf ftcaling ftom a (hop or dwdling-houfo, 

&C. " " ‘ ' 


4. 
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4. In that of Healing woollen nuinofodares ^otn thf 
tenters, or linen from the place of manu&dure. 

5. In that pf Healing the king’s naval Hores. 

6. In that of Healing Iheep and other cattle. 


7. In that of thefts on navigabk rivers above the value of 
forty Ihillings. 

8. In that of Healiqg from vellels in diHrei^ or thatliavf 
fuffercd l^ipwreck. 


til 


And first, As to a felonious fepret taking from the 
peribn. 

59* It is enaAed by 8. Eliz. c. 4. That no per* 

“ fon who fliall be indifted or appealed for felonious taking voL “ Lar* 
of any money, goods, or chattels, from the pcrfon of ceny from 
f * any other, privily without his knowledge^ in ahy place 
“ wliatfoever, and thereupon found guifty by verdift of (h^uafon^of 
twelve men, or ihali confefs the fame upon his or their this ftatute* 
arraignment, or will not anfwer dire&ly to tlie fame, 
according to the laws of the realm, or iball ftand wil- 
fully or of malice, or obftinately mute, or challenge 
“ peremptorily above the number of tweftty, or fliall be 
upon fuch indi£tment or appeal outlawed, fliall be ad* 
nutted to his clergy, &c.” 

Sr/7. 60. But note, That this ftatutc cjftends not to Vidc *a.*6i. 
any acceliaries before or after. 45» 46. 

I. Hale 529* 

Secondly, As to horfe-ftcalers. FoftersfS. 

Sc^, 61. It feems, that they are (a) oufted of their clergy («) vide fcai 
in all cafes, as well upon appeals as indi£^ments, by 1. Eelw. 34. 39. 

6. c. 12. and 2. & 3. Edw. 6. c. 33. by the latter of which Hale 364, 
ftatutes it is enafted, That all perfons feloiiioufly taking 
‘‘ or Healing any liorfe, gelding, or marc, fliall not be 
“ admitted to the privilege of tlip clergy, but fliall be put 
from the fame, in like manner and form as though they 
had been ihdiAed or appealed for felonious Healing of two 
“ horfes, two geldings, or two mares of any other, and 
thereupon found guilty by verdifl: of twelve men, or con- 
** fciled the fame upon their armimxnent, ox Hand wilfully 
V or of malice mute.** 


SePi, 62. It fcc^ns a reafonablc (i) conflruftionof this (^)s.PX.ia4 
^atute to extend it as iyell to thofe who are outlawed, or Summaryasi 

chal* a* Hale 3^»S* 
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challenge more than twenty, as to thofc who are found 
guilty by verdift, &c. becaufe it is general, that all fuch 
perfons “ lhall be put from their clergy, &c. in fuch manner as 
“ if they had been found guilty, &c/' and if they had 
hcvm found«guiIty, it is certain that they would have been 
oufted of their clergy by the exprefs words of i. Edw. 6, 
*i*pras4>&c.c.,2.f. 10. ^ 

t Seff, 63. It is ena£);ed by 31, Eliz. c. la. C 5. f which 
preferibes the manner in which horfes fhall be publicly 
pought and fold “ That not only all acceflaries before the 
faft, butalfo.all acceflaries after the faft in horfe-ftealing 
lhall be depMved and put from all benefit of their clergv, 
as the principal, by ftatute heretofore made, is, or oiiglit 
to be/* 

Thirdiv, As to larceny from a dvvelling-houfe, Ihop, 
fcc- 

Jlarrington Scfl, 64. It is enaftfd by 10. & ll.Will, 3.0.23.“ That 

up xi tl^e Sta- all perfons who by night or day (hall in any (hop, ware- 

tutcs 477. honfe, coach-houfe, or liable, privately and felonioufly 
fieal any. goods, wares, or merchandizes, of the value 
of 5s. or m'ore, though fuch fliop, &c. be not broke 
open, and though the owner or any other perfon be 
“ not in fuch Ihop, &c. or that lhall afilft, hire or com- 
inand any perfon to commit fuch offence, being thereof 
“ convift, or attainted by verclift or confeflion, or being 
“ indified thereof lhall Itand mute, or challenge above 
twenty of the jury, lhall be excluded from the benefit of 
the clergy.*’ 


frz ;V!jc r* a. ^5* ® ftatute feems defeft i vc in neither men- 

*6,27,28. tioiiing perfons (f?) outlawed, nor {^) acceflTaries ; neitlicr 
{ij) Vide fc-a. is it helped by 3. 6c 4. Will. & Mary, c. 9, bccaufc {c) it i$ 

I fubfeq uent to it, 
t< )Vi<!e ft-a. * 

Scii. 66. By 12- Ann. c. 7. “ Every ptirfon who fliall 
M fclonioufly neal any money, goods or chattels, wares or 
“ merchandizes, of the value of 40s. or more, being in a 
“ dwclling-houfc, or out-houfe thereunto belonging, al- 
“ though fuch houfc or out-houf^ be not a«^ually broken 
“ by fuch offender, and although the owner of fuch goods,^ 
** or any other perfon or pcrl'ons be or be not in Inch 
houfe or out-houfe, or (hall altift, or aid any perfon 
or perfons, to commit any fuch offence, being thcre- 
“ of convjfted or attainted by verdidt or confeffion, or 
«« being inclined thereof lhall ftand mute, or will not dircftly 
gnlwcrtj the iiwiiQwcnt^ 01: IhaJ^^ challenge 
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“ abov? the number of twenty returned to beofthe'jutyi 
&all be abfolutely debarred of and from the benefit of 
“ clcigy, &c.” 

• 

67. But it is provided, That nothiq^ in this/ift 
fhall extend to apprentices under the age of fifteen y^trs 
who fliall rob tlicir matters as aforefaid.'* 

Sdi*?. 68- This ftatute feems'alfo defeaivc, like the Vide^lcft. itfj' 
ttier, as to perfons outlawed, and accefiaries. 

Fourthly, As to thofe who (hall felonioufly fteal wool- 
len manufactures from the tenters. 

Se 6 f. 69. It is ena&cd by aa. Car. 2. c. 5. “ That no 
** perfon who (hall be indlCted for felonioufly cutting and 
taking, ftealing or carrying away of any cloth or wool- 
len manufactures from the rack or tenter in the night- 
time, and thereupon found guilty by verdiCt of twelve men, 

“ or (hall confefs the fame on arraignment, or will not an- 
** fwcrdiredly to the fame, according to the laws of thetealm, 
or fhall ftand wilfully of malice mute, or challenge pc- 
remptorily above the number of twenty, or fhall be upon 
“ fuch indiClment outlawed, fhall be admitted to the bene- 
** fit of clergy, &c.’" 

+ It is aifo enacted by 18. Geo. 2. c. 27. “ That Stealing from- 
all and every perfon and perfons who (hall by day or bleaching- 
‘‘ night felonioufly fteal any linen, fuftian, callico, cot- ^^*^^*^^J^'*** 
“ ton, cloth, or cloth worked, woven or made of any cot- • 

** ton or linen yarn mixed, or any thread, linen, or cotton 
yarn, linen or cotton tape, incle, filleting, laces, or any 
other linen, fuftian, or cotton goods, or ware whatfoever, 
laid, placed, or expofed to be printed, whitened, bowked, 
bleached, or dried in any whitening or bleaching croft, 
lands, fields or grounds, bovvking-houfe, drying-houfe, 
printing-houfc, or other building, ground, or place 
made ufc of by any callico printer, whitfter, crofter, 

** bowker or bleacher, for printing, whitening, bowking, 

** bleaching, or drying of the ’fame, to the value of 
** ten fhillings ; or who fhall aid or aflift, or fhall wnl- 
** fully Or malicioufly hire or procure any other perfon or 
“ perfons to commit any fuch offence, or who mall buy 
or receive any fuch goods or wares fo ftolen, knowing 
** the fame to be ftolen as aforefaid, fhall, on conviftion, 
be deemed guilty of felony, and fuffer death without 
benefit of clergy.*’ 
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■ t; it is alfo ptovidcd by the faid flatutc, p. 2. “ ThaJt 
in^fethe jud^ or court, by and before whom any fucK 
offender ihall be tried and convided, fhall think it rca- 
fonable, he may, inilead of giving judgment of death, Or- 
V offender or offenders to be tranfported for the 

|pace of fburteen years;” 

Fifthly, As tb thbfe who ftcal naval (lores. 


ip.Bi Thii Seff^ yO. It is obfetvable, That thofe who (hall 

Ikatate ex. ** Heal or embezzle an^ of his liiiijefty’s fdils, edf- 
teads neither dagc, or any other his majelly’s naval ftorcs, to 

toMfeffaricr * twenty (hillings,” are in the like manner 

excluded from clergy by 22. Gir. 2. c. j;. as thofe who 
Heal woollen manufaauresfrom the tenters, &c. 


For the of- 71; Biit it is provided by the fald ffatute, par. 4: 

fenMof havi cc That it fhall and may be lawful for the judges orjufticcs 
tody of the* ** court before whom fuch offender fhdl be arraign- 

king’s naval cd and condemned, to grant a reprieve for the Haying exe- 
Horcs, vide ** cution, and to caufe fuch offender to be traiifported for 
Book the firfti the fpace of feven years.” 

t Sixthly^ As to Healing Sheep and other Cat- 
tle. 


Vide Book i. It is enafted by 14. Geo. 2. c. 6. That if any perfoni 
title ‘‘^Lar- or perfons fhall feibnioufly drive away, or in any other 
ceny* • u niahner fclonioufly Heal one or more fheep, or other cat- 
tic of any^other perfon or perfons Whatfoever, or fhall 
wilfully kill one or more fheep, or other cattle of 
‘‘ any other perfon or perfons whatfoever, with a fcloni- 
•• ous intent to Heal the whole carcafe or carcifes, or any 
part or parts of the carcafe or carcafes of any 6ne or morp 
« fheep, or other cattle that fhall be fo kiikd, of fhall aflill 
or aid any perfon or perfons to commit any fuch 
« offence or offences, they fhall be adjudged guilty of felony, 
and fnffer death WithOdt benefit of clergy.”— But it is 
cnafted fay i^. Cco. 2. c. 24. That this afi, was hieant 
“ and intended, and fhall be conflmed, deemed, and. taken 
to extend to any bull, coW, ox, Hecr, bullbck, heifer, 
«« calf, and lamb, as Well as fheep, jind to no other cattle 
whatfoever.^' 

Seventhly, Ai to fhefts on irAticAfiLfi rivers. 

It is enafted by 24. Geo. 2. c. 45. That all and every 
“ perfon and perfons that fhaU fyonioufly Heal any goods, 
wares, or merchandize of die value of fotty (hillings in 
any ibip, barge, lighter, boat, or Other vefi^l or craft 

“ upoij 
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upon any navigable river, pr many port of entry or dif- 
“ charge, or iii any creek belonging to any navigable ri- 
“ ver, port of entry or difcharge within the kingdom of 
Great Britain, or (hall fcloniouHy fteal any goods, VraresK 
“ or merchandize of the value of forty fliillings 
« any wharf or key adjacent to any navigabll river, plrt 
** of entry or difcharge, or ftiall be prefent, aiding 
“ aihfting in the committing any of tite ounces aforc> 

** faid, being thercreof convided or attainted ; or being 
indidled thereof, fhall of malice Hand mute, or will not 
dire&ly anfwer to the indictment, or (hall peremptorily 
challenge above the number of twenty perfons returned 
** to ^ of the jury, (hall be excluded from tlte benefit of 
“ deigy.** ■ 

t Eighthly, As to (lealiqg from Vessels in dis- 
tress, or plundering goods that have been faved from the 
wreck ; 


The benefit of clergy is taken away by 12. Ann. Hat. 2. 
ch. 18. and 26. Geo. 2. c. 19. the particulars of which are 
fully fet forth Book tlie hril, and to which 1 refer. 

IV. As to SACRILEGE i 


Seff. 72. It is obfervable. That all perfons pot in holy 
orders who fhall be indiClcd, whether in the fame county 
wherein the fad was committed, or in a (a) different county, 
of “ robbing any church, chapel, or other holy place,” are 
excludesd from their clergy by (A) 23. Hen. 8. c. i. and 
25. {c) Hen. 8. c. 3. revived (d) by 5. 8e 6. Edw. 6. c. 10. 
upon a convidion. Handing mute, or peremptory chal- 
lenge of more than twenty ; and by 3. 8c 4. Will, and 
Mary, c. 9. upon an outlawry. 

fe) ViJe fupra. 


(«) Infra Su, . 
81, 8a. 

(i) Vide fup. 
fe6t. 30, 31. 
a. Hale 365. 
(e) Vide fup. 
feft. ja, 3J. 

(d) Vide lup. 

f- 4?> 44- 
fcAion 48, 4). 


Se!i. 73* But the word robbing” (f) being always /[/P Kely.' 
taken to carry with it feme force, as fhall be more jully 

fhewn, fedions 88. 92. 96. it feems, tliat no facrilege is 

within any of thefe Ifatutes, which is not accompanied with 
the adnal breaking of a church, 8cc. 

Seff. 74. But by 1. Edw. 6. c. 12. (g) f. lb. all perfons (g^ Vide ftp. 

in general are oufted of tlieir cleigy for the felonious ftd. 34, 35, 

taking of any goods out of any parifh church, or other . f' 

“ church or chapel,” in all cafes, except that of chal- 
Icnging more than twenty j and by 3. axii (h) 4. Will. * ■ *' 

and 



Jl* 6w CjLfcHGt. Ik; it 


and Mary, c. 9. upon fuch a challchgihg as well as upon i 
fa) Infra So. coiividion, &c. upon an indiftment (^?) whether In the 
- fame county wherein the facrilege was committed, or in a. 
366.**^ %%^ifferent onc« 


J ie^. 75. * But It. ftetns, thatacceflaries to fuch a rob- 
y or telonious taking are excluded from their clergy by 
no ftatulc ; fot though they arc cxprcfsly mentioned 1^ 
^3. Hen. 8. c. 1. yet finCe they ate omitted by 25. Hen. 8. 
(B) Videfup. c* 3* much only (^) of 23. Hen. a. c. 1. is revived as 

fed. 43, 44. is affirmed and enforced by 25.. Hen. 8. c. 3. they feem to 
aa^SS* remain in the fame cafe as if they had been wholly 
omitted by 23. Hen. 8. c. i. which is the only ftatute 1 know 
of which extends to them,* except the offence amount to 
burglary ; in which cafe accelfaries before are oufted of their 
clergy by 3. & 4. Win, & Mary, c. 9. 


Se^, 76, But quare if there be need of any ftatute 
to exclude them, lince the common law feeras to have 
Hale 333. given no pcrforn^whatfocver any right to demand the pri- 
vilege of the clergy for facrilege, but onlv at the difcrctioii 
of the ordinary, as hath been more fully uiewn, feftion %\ie 
ninth* 


V. As to ROBBERY, I ftiall particularly confider tlie fta- 
tutes excluding it from clergy, as they relate, 

t. To robbery in or near the highway. 

2. To robbery in a dwelling-houfc, booth or tenh 

3. To robbery in general. 

And FIR.ST, As to robbery in or near the highway. 

77. It is obfervable, that all perfons, not in litdy 
(^!)Vklefup. t>rdcrs,who lhall be indicled (r) of robbing any perfon 
fed. 30. or perfons in or near the highways,’* arc excluded 

(tO Videfup. from the clergy by 23. (d) Hen. 8. c. i. and 25. (e) Hen. 

8. c. 3. revived (/) by 5. and 6. Edw. 6. c. id. upon a 
Xf) 4i?43,^. convidlion, ftanding mute, or peremptory challenge of more 
(5*) Scd. 4S, than twenty ; and by 3. & 4. [g) Will. Mafy, c. 9. upon 
49 * an outlawry. ^ 

SeSf, 78. And note. That all perfonS in general, “ Who 

fhall be guilty of robbing any perfon or perfons in the 
CHr) Vide flip. highway, or near to the highway,** arc excluded from the 
feft. 34, 35, clergy both upon an appeal and indiftment by [b) i . EdW. 
3 ^* 37. 6. c. 12. f. 10. in all cafei except that of challenging more 

tlian 
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than twenty ; and by 3, 4. Will. & Mary, c* 9. upon 

fuch a challenge upon an indiftmcnt. 


Seif. 79. Note, That no robbery is within thefc 
tutes, but filch as is laid in the indiflment to hav( been m 
mined in or near the (a) highway, and to have [If) puj 
perfoii robbed in fear. 


'a) Vidcf.ij. 
(&) Sc6t. 73. 
je Dyer 414. 
.And Bk. I. 
c. 35. f. 13. 


Se/l. 80. By 25. Hen. 8. c. 3. revived (c) by 5. and 6/ 

Edw. c. 10. it is recited, That divers tclons and rob- pVi^fupra 
bers that had committed many heinous robberies and bur- ’ 
glaries in one (hire, and conveyed the fpoiland robbery into 
another fliire, and had been there (d) taken, indiSled and ar- (//) Vide Bk. 
raigned upon felony, and felonious taking of the fame goods, i*c,33.f. 9. 
and not upon the fame robbery nor burglary, for that it 
was not committed nor done in the fame fltire where tlicy 
had been fo indifted and arraigned, and by reafon thereof the 
fame felons, robbers, and burglars bad enjoyed the privilege 
of their clergy And thereupon it is enaded, That if 
any perfon or perfons be indifted of ftealing 

** of any goods of chattels, in any county within this realm 
of Eng/andyZnd be thereupon arraigned and found guilty, 
or ftand mute of malice, or challenge peremptorily above 
‘‘ the number of twenty perfons, or will not dircaiy anfvVer 
to the law, (hall lofc and be put ffom'thc benefit of the 
clergy, in like manner and form as they fhoujd have been 
if they had been indifted and arraigned, and found 
“ guilty in the fame county where the faid robbery or 
“ burglary was done or committed ; if it fhall appear to 
the juftices before whom any fuch felons or roobers be 
arraigned. by evidence given before them, of by exami- 
nation, that the fame felonies whereupon they were 
V fo arraigned, had been fuch robberies or burglaries, in 
“ the fame (hire wherein fuch robberies or burglaries were 
committed or done, by reafon whereof they mould have 
loft the benefit of their clergy by force of 23. Hen. 8 in 
cafe they had been found guilty thereof in the fame fhire 
where fuch robberies or burglaries were fo committed and 
‘‘ done/* 


Se^l, 81. But note, That this flatute extends fe) not h.Co it. 
to thofe who arc outlawed ; nor to tliofe who are indifted 1. Hale 51s. 


out of the realm of England; nor to thofe who are indifted 349* 

of fuch ftealing as is excluded from clergy by fubfe- 

a 'uent ftatutes ; nor to appellees ; but the. three fiiftof tlicfc 
efefts are fupplied by 3. and 4. Will, and Mary, c. 9. by 
#liich it is cnafted, “ That if any perfon or perfons be 
" indifted of felony for ftealing of any goods or clrattcls, 

. in any county within this realm of England, dominion 
VoL. IV. T ‘‘of 
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of Waleu or town ot Btrwkk upon-Tweedy and there- 
** of be conviifted or attainted, or upon his or their ar- 
raignment fhall ftand mute, or will not^ direilly an-" 
fwer to the indidmcht, or llia.ll challenge percmplbrily 
*\j^pve tl^p number of twenty perfons returned to be of 
jury, he or they fliallbe totally excluded from having 
•'^the benefit of his or their clergy, if it appear upon evi- 
“ dence or examination before the jufticcs, that the faid 
goods or chattels were taken by robbery or burglary, or 
“ in any other manner, in any other county, whereof if 

V fuch perfoii or perfons had been convi6ted by a jury 

V of the laid other county, he or they are excluded by virtue 
of this or any other a<£i from having tlie benefit of his or 

“ their clergy.*^ 

II. Coke Se^i. 82. Note, That (a) the words, ** If it lhall ap- 
3 *' pear upon evidence before the juftices, &c.** are to be in- 

tended where the party pleads not guilty, and is found guilty 
r^)‘^idcfup. bjr the jury ; and the words “ If it lhall appear upon exa- 
Y. 29 . 31* mination, &c/!j||||||:e to be intended where he Hands mute, or 
11. Coke 31. challenges peremptorily above the number of twenty, or is 
outlawed, or confeffes (k) &c. 

(f) And. 114. And it hath been (e) adjudged, that there is no need to 
a. Hale 5x8. make any entry on the record, that it appears by fuch 
evidence, or examination, that the felony was originally 
commenced in a different county, and was of fuch a nature 
that the offender could not have his clergy. But it is faid, 
(4/) Sum. old f^) ufual to write in the margent of the indift- 

editiun 1678. mcnt, that it is for robbery, &c. in another chuiity. 

<^) Moor 550. 83. It is laid to (r) have been holdcn by all the 

'fiuromiirya+i. jyitices, that if the felony, whereof a man is found guil- 
Halt ' county wherein he is indi&ed, be fuch as doth 

*• ' ’ :> 49 * benefit of clergy, as amounting only to pe- 

tit larceny, &c. the offender fliall have only the proper 
judgment for fuch offence, and no other, in refpeft of 
the robbery, fee. proved upon the evidence, &c.. in the 
firft county ; for being con vifted of no offence which will 
w arrant a judgment of death, and confcqucntly having no 
need to demand his clergy, he cannot be hurt by being cx- 
chidcd from it. 

fnvidefim ^y 3 ’ and 4. (/) Philip and Mary, c. 4. 

f/45, 46. “ Thofe who fliall nialicioufly command, hire, or 

IlowVuch of- “ ccunfel any perfon or perfons to commit or do any rob-. 

« bery in cr near any highway in this realm of England 

laid in the in- 
tnent, vide fup. f. 25* 


« oi 
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or in any other the Queen^s dottiinionay oia^d 

of their clergy, onacohvidibii, ftandmgniute,|><^mpt6ry'^ 

“ challenge of more than twenty^ ot ouuawry.** 

Secondly^ As to robbery is a DW£LtiNG-jj[ptfS^, 

BOOTH, OR TENT, 1 thall coniidct the ftatutes* concerh*ipg it 
as they relate, 

I. To fuch robbery putting foiac perfon in fear. 

a. To fuch robbery putting no perfon in fear. 

First, As to fuch robbery putting feme perfon in 
fear* 

Sefi. 83. It is obfervablc, that all perfons not in holy Halevi 
orders, who ftiall rob any perfon or perfons in their 3S*> 
dwelling-houfcs, or dwelling-place, the owner or dwel- 
ler in the fame houfe, his wife, his children, or fer- 
vants then being within, and put m fear and dread 
by the fame, and indi&ed,’* {a) *e excluded from ^ 

their clergy by 23. Hen. 8. c. i. and 25. Hen* 8. c. 3. 
revived by 5. and 6. Edw. 6. c. lo. upon a convic- 32,33.42,43, 
tion, Handing mute, or peremptory challenge of more than 44 - 481 49. 72 * 
twenty, and by 3. and 4* WilL and Mary, c. 9. upon an ^ 7 * 
outlawry. 

86. And note, {b) That by 25. Hen. 8. c. 3. and (^)Videftip, 

3. and 4. Will, and Mary. c. 9. they are excluded from their 80, 81. 
clergy on an indiftment in a forcigii county. And their ^ 

accclianes before are excluded m all cales by 3. and 4. [c) fc^t. 45,46^ 
Philip and Mary, c. 4. 

Se^. 87. By r. (d) Edw. 6. c. 12. f. 10. all perfons ytj r 
in general who (hall break any houfe by day or by nighty 44/5:?^ 
•viz, who fhall break a houfe burglarily, (e) if in the (<r)Vidcfup. 

“ night, or fliall break a houfe or c ommit a felony there- feft. 40. 

“ in, if in the day, (/) any perfon being then in the 
fame houfe where the fame breaking fliall be, and there- 
by put in fear or dread,*’ are excluded from their clergy, 
as well upon an appeal as an indiftmcnt, in all cafes, (e> Vide Aid. 
except that of challenging more than twenty; and byii^. 3d, 

3. (h) ic 4. Will, and M. c. 9, upon fuch a challenge, as ib) Videfup. 
well as upon a conviftion, &c. upon an ihdiftinenr, whe- 
thcr in the fame county wherein the breaking and felony 
was committed, or in a (i) different county; and the ac- (/) Vide fup, -i 
ceflaries before to fuch a breaking, if accompanied with left. E9,l4, 
Healing in a dwelling-houfc, are oufied of theit clergy in 

T 2 tU 
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4 ^) Vide fup. 
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and infra 
fe£t. $2. 92. 
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.all {<?) cafes by 4, anid 5v Philip and Mary, c. 4. bccanfcthc 
felonious taking being accbmpaiiied with a breaking, feems 
properly (^) enough to come under the notion of robbery 
.in a dwellingdioufe, aU acceflaries to which before the faft 
kitveMrefely excluded from their clergy by that ftaiute, as 
ac^Smics before to robbery in general are by 3. and (c) 

. and Mary, c. q. 

^ 88. ButY<>?) no breaking is within the ftatute 

of I. Edw* 6. which doth not amount to an adlual breaks 
ing of an houfe, or of Ibme part of it $ as of a cup- 
board or door, &c. fixed to the freehold ; and therefore 
:the breaking of a trunk or box, &c. feeni plainly not to be 
within the ftatute. 

But by 3. and 4. Will, and Mary, c. 9- ** Every perfon or 
** petfons thatftiallfeloniounytakcawjay any goods or chat- 
^ tcls, being in any dwclling-houfe, the owner, or any 
otlicr peribn* being therein) and put in fear, or lhall com- 
fort, aid, abet, aftift* counfel, hire, or coinmand any per- 
•* foil to comini#fuch offence, being thereof convifted, or 
“ attainted, orindiftcd,.and ftanding mute, or peremptorily 
** challenging above twenty, fliall be oufted of the benefit of 
“ their clergy.** 

Secondly, As to fuch robbery, putting no perfon in 
fear : 1 lhall coiillder the ftatutes concerning it as they re- 
late, 

1. To fuch robbery in a houfe which fome perfon is in 
at the time * 

2. To fuch robbery in a houfe which no perfon Is in at 
th^ time. 

As to the firft of thefc, viz. In what cafes perfons are 
oufted of their clergy for robbery in a houfe which fome 
perfon is in at the time. 

6 Wf. 89.. By 5. and 6. Edw. 6. c. g. it is enaded, “ That 
“ if it happen any perfon or perfon s to be found guilty ac- 
cording to the laws of tins realm, for robbing pf any 
“ perfon or perfons in any part or parcel of their dwellingr 
“ houfes, or dwelling-places, the owner or dweller in the 
fame houfe, or his wife, his children, or fervants being 
“ then within the fame houfe, or place where it lhall bap^ 
pen the fame robbery and felony lhall be committed 
and done, or in any other place within the precinft of 
“ the feme honfe or dwelling-place, that fucli offenders • 
lhall in no wife be admitted to their clergy, whe- 

“ tliCf 
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thcrthc owner or dweller in the fain^ 

or children then and there bedi^, jfhall be wakthg ot 

lleeping/* 

Se£f. 90. «« And by 5. & 6. Edw. 6. €.*9. it 
ther eriadled. That no perfon or perfons which 
“ pen to be found guilty after the laws of rca*, 
of and for robbing any perfon or perfoils, in any boofli 
or tent in any fair or market, the owner, his wife, ms 
“ children, or fervanis or fervant then being within the 
“ booth or tent, fliall be admitted to the benefit of hi^ 
or their clergy, but utterly be excluded thereof, &c. with- 
out having any refpeft or confideration whether the 
owner or dweller in fuch booths and tents, his Wife," 

‘‘ children, or fcrvants being in the fame booths Or tents at 
the time of fuch robberies and felonies committed, (hall 
be fieeping or waking.** 

Seff. 91. This ftatute fa) Teems plainly to extend to all 
who fliall be convi&ed by verdift or confeffion, whether up- a?Halc 355. 
on an appeal or indiftment, but not to thofe WhO' fliall be 
outlawed, or ftand mute, or challenge* peremptorily above 
twenty jurors; but thefe defefts arc fupplied as to indift- (^) Vide fedlsV' 
incuts by 3. (i) and 4. Will, & Mary, c. 9. 48>4'9* 

Se^. 92, It feems to be generally agreed, that no robbery 
is within this ftatute which is not accompanied with an 
aftual (c) breaking of an houfe, or of fomc partofit* 87, is. 96. 

Summary 237, 238. a. Hale 3544 Yet in Popham 84. there is a calc fecniingly . 
contrary. 

Seff. 93. Alfo It feems to be agreed, (rf) that a fojoiir- W Hctlcyi54. 
ner’s being in a houfe at the time of the robbery doth not 
bring it within this ftatute ; fbr the words arc, The 23^, - A 

owner or dweller in the fame houfe, or his wife, his ii.‘Coke.a6%* 

“ children, or fcrvants, being then witliin the fame houfe> . . - ' 

“ &c.’* Yet it is faid in (r) Haleys Pleas of the Croton to 
have been ruled by advice of the juftices, that where one *^ Hale 5*1, 
entered into the lodging of Sir H. Huagate^ being parcel of .^*3. 
tVhhchalU and broke open a chamber and took away his Kclyngca?. 
goods, bis cafe was within this ftatute, ^|id tliat tin iiidiSt* 
ment ought to be for breaking the king*s houfe, called* 

Whitehall^ and for ftealing the goods of Sir if. Hungate^' 
divers perfons being in tlic iioufe. 

But NOTE, This cafe is wholly omitted in the firft 
'edition of Haleys Pleas of the CrowHy and I cannot but think 
that it is iivfprinted in the fccond ; bccaufe fuch a robbery 

T 3 fc^tua 
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feeim by no means within- tbe ptii^iew of tliis fiatute, which 
extends only to Inch cobberies as ate done to a man in fuch 
a place as may be called bis dwelling-houfey or dwclling-^lactf 
'icl^i^t, cbildrfstt or ftrvanfs bein^ at the Jam time within the 

^if it+ the ftate of this cafe it feems to be admitted, that 
Hjl^fba/l^ wherein the felony was committed, could not 
pt^periy be called, not ought to be laid in the indiftment 
uic dwclling-houfc or dwelling-place of the faid Sir H. 
flunggte^^ who iVas the perfon robbed, but of the king, 

Aifo it feems to be admitted, that it is fufficieiit to fet 
forth generally in the indiftment, that divers perfons were 
iq tbt houfe, without ftiewing tliat they were under any 
ncjatiop tfli the perfon robbed, as his children or fer^ 
(rt)VidfiHct. vants, &c. wbicli {a) feems to be neccifarily required by 
fey 64- and 6* Edw. 6, c, q. And therefore I take it, that the 

^pminary23S» here intended is npt 5. and 6. Edw. 6. c. 9. but 

ti. Coke 36. father 1, Edw, 6. {t) c. la. 1 . lO. or 39. {c) Eliz. c. 15. 
S. P. C. 129. — Yet quare^ for neither of tlipfp ftatutes feem to extend to 

V* this cafe as it is here, put, 

XA) Vide fup. “ 

£87. (rj Vide infra f. 95* 9 ^» 97 * 

However, 3. and 4. -Will, and Mary, c. q. feems fully to 
pxtend to it ; by which it is enaftccl,^ “ that all thofe who 
(hall rob any dwellitig-houfc in the day-time, any perfon 
'** bciqgthercin, or fhall comfort, aid, abet, artift, counfcl, 
'hire, or command any perfon to commit fuch offence, 
“ being thereof convicted or attainted, or indifted, and 
** ftanding mutp, or challenging peremptorily above twenty, 
“ (hail be oulled of their clergy.-* 


See the But 1 do not (d) find that any flatutc excludes thofe from 
llatutc of 3. & their clergy who arc ^cceffaries to a robbery in a booth or 
’ 4* ^ except it be from the perfon of a man, in which cafe 

ty,fupwf.4.5, 4cceflarics before the faft feem to be cxpluded from their* 
ejergy by 3. and 4. Will, and M^ry, c. 9. as lhall be more 
fully ftcwp hereafter. 

Scii. 94. It feems plain, that thofe who are guilty of a 
felony within thefe llatutes, arc excluded from their clergy 
by 3. U 4, Will, & Mary, c. 9. on an indictment in a foreigi) 
(County in the fame manner as if they had been coiwi 6 tc 4 
an the firft countv, as hath been more fully Ihewn, fc£|, 80, 
8i/8?*'83, ‘ 


S£9o^DLy, 



Cfa* 33. Of. ‘ C L E II G Y. <179 


SzcoNXJ-LY, As to fach robbery in honfe which no 
pcrfoa is in at tlie time. 

Seii. 95. It is recited by 39. Eliz. c. 15. That then of 
late divers lewd and felonious perfons, underftanding 
the robbing of houfes in the day-time, no perfon Bt^'ffg 
therein at the time, is not fo penal as where fome pe^rry4is 
therein, had been emboldened to take their opportunity t% 
commit many heinous robberies in breaking and cnteniia 
divers houfes, &c.” and thereupon it is enaded, “ That it 
any perfon fliallbe found guilty^ and convifted by verdift, 
confeifion, or otherwife, according to the laws of this 
realm, for the felonious taking away in the day-time, of 
** any money, goods^ or chattels, being of the value of 5s. 
“ or upwards, in any dwclling-houfe or houfes, or any part 
“ thereof, or any out-houfe or out-houfe.s, belonging and 
“ ufed to and with any dwelling- ho ufe or houfes, althoiigli 
no perfon (hall be in the faid houfc or out^hoiifcs at the 
“ time of fiich felony committed, then fuch perfon fliallnot 
** be admitted to the benefit of his clergy/* 


Si\^. 96. Notwithftanding the words of the purview of this 
fiatute fceni plainly to include all felonious takings to thevalue 
of Jive J?}ilitngs out of an houfe^ &c. whether w^ith or witU» 
out force ; yet fince the mifehief complained of in the pre- 
amble, and intended to be redrelied, • is the frequent com- 
mitting of many “heinous robberies in breaking and cn- 

tering, &c/' and fince all other {a) llatutcs, cxclnding (/?) Sup.f.7?. 
the benefit of clergy from robberies in houfes, have been 87* ^8. 95. 9% 
conftrued to extend to fuch larcenies only as are aceora- (^) 
panied with a breaking of a honfe, or of Ibine part of it, it 
Icems agreed, [b) that this fiatutc alfo IhaJl extend only to 2. Hale 256: * 
fuch a felonious taking as is accompanied with the like it. Coke 36. 
breaking. Cro.Cat 473. 

^ 474 - 


Sr/?. 97. It feems agreed, fr) that a chamber in one of (O C.Car. 

Xht Inns of Courts wherein a perfon ufual I y lodges, is pro- ts ■ 

perly a dwclling-houfe within this ftatute, and may be fo Sumiuary\^l. 
called in an indiftment, becaufe every owner of fuch a jj.,, 
chamber hath a feparate intereft in it. But that a lodging a. Hale 338, , 
in fVhitehall or Somerfet^houfe is not a dwclliiig-houfc Kclynge»7.5t, 
within this ftatute; from whence it feems to follow, that a V. c. 

robbery in fuch a lodging is not excluded from the clergy 3^. iV * 
by this ftatute, if any perfon were at the time in auy other (<f) Kclynge 
part of the palace, becaufe tlie whole is but one dwelling- iv 
houfc. \»actup.f.i>3. 


It feems agreed, («) that no accefliry is oufted W S'»n.»j7. 
his clerjjy by this ftat«te. . 

'T 4 Alfo Sup.f.4S,4S. 
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^a) C. Car. 

^ 73 * 474 - 
■:%, Hale 358. 
IJoter-^at 
the fame 
is in i.Jonca 
394 « . 

but this point 
is not taken 
notice of. 


^ 4 ) Vide fup. 
<• 29. f. 7y a, 
ft. 

Vide Fofttr 

IS 7 * 


(0 t Ji^*-8. 

Aleyn 44. 
I^um. ^8« 
Bk.i.c, 30. 

I 7t\ 

Aleyn 43. 
Stiiesi 86. 
Fofter 356. 

1. Hale 468. 
fi^lkold 542. 


Alfo it hath bceji adjudged, fa) that he who ftands by 
and abets another while he breaks and enteis the houfe, and 
afterwards divides the money with him, but doth not ac- 
tually enter the houfe himfelf,. is not within the ftatute. 

f reafon whereof feems to be this, that the words, If 
y perfmi lhall be convifted, &c. of a felonious taking, 
,^*in a dwelling-houfc, &c.*’ fliall,in fo penal a law, be 
ded only of an a£iual taking, and not of a conftrui^Iive 
But thh ftems an extremely nice cafe, and if it were 
a new point, and not confirmed by experience, the authority 
of it might perhaps be juftly quefiioncdj for if the perfoii 
who only flood by and entered not the houfe, had aftually 
entered jt, and the other only had taken the money, and 
bad not given him any part of it till both had gone out of 
the houfe, in this cafe as well as in the other, it might be 
faid, that he who aftually received not any part of the 
money till he was gone out of the houfe, was guilty only of 
a conflruftivc taking in the houfe, and confequently not 
within this ftatute. But I cannot eafily perfuade myfelf but 
that in fuch a cafe both inuft be adjudged equally within the 
ftatute ; and why not as well, in the other, it feeming an 
uncontro verted (h) rule, that where divers are prefent and 
abet one another in committing any felony, the aft of one 
iliall be looked on as the aft of all. 

And upon this ground, as I take it, it hath been always 
agreed, that thofe who are prefent, and abetting, when a 
murder or robbery is committed, arc all of them equally 
excluded from their clergy, whether they aftually gave the 
ftroke or took the money, or not ; and yet the ftatutes to 
this purpofe mention only thofc who lhall be found guilty 
of murder or robbing, &c. Nor do 1 find any refolution 
to the contrary on any other ftatute concerning clergy, ex- 
cept only the (c) ftatute of ftabbing, wdiereon it hath been 
adjudged, (^l) that the perfon only who gives the ftab is 
wnthin the purview of it : but this feems plainly to depend 
on the particular pircumftances of this offence, which is 
excluded from clergy in refpecl of the cruelty and bloody 
mind of him who gives die ftah, w hich eertainlv is peculiar 
to himfelf. 

Farrtlly 117. u X^d. Kaym. 84a. 


99, However it is certain at this day, that by the 
exprefs wordo pf 3. &; 4. Will, and Mary, c. 9. “ Who., 
ever fliall comfort, "aid, abet, allift, counfel, hire, or 
niand any perfon or perfons to break any dwelling houfe, 
V (hop, or warehoufe thereunto belonging, or therewith 
^ ufeg, in the d^yttirpei fdor^ioufly take aw^ay any 

^lotiey 
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“ money, goods, or chattel of the valije of 5*. or nj^warda 
therein l^ing, although no perfon iSiaU be within lucJi 
dw^elling-houfe, Ihop, or warehoufe, being conviftcd or 
attainted, or being indifted and Handing mute, or chal- , 
“ lenging peremptorily above twenty, lhall be exchtded 
“ from their clergy,*’ * “ 




Srif?. 100. But note, That this claufe mentioninA 
only a felonious taking in a dwelling houfe, fhop, or ware-^ 
houfe thereunto belonging, and not mentioning oiit-houfes 
in general, as 39. Eliz. doth, feems to have prevailed before ; 
and therefore i take it that an affiftant to fuch a felony in 
an out-houfe, not being fuch a fliop or warehoufe, without 
entering into it, is clearly intitled to the benefit of his 
clergy fince this ftatute, however it might be difputcd Supra f. 9*. 
before. 

Se ^. lOT. Note also. That the acceflaries before to 
fuch a felony in any out-houi'c, not being fuch a fhop or 
warehoufe, are Hill intitled to the benefit of their clergy, 
becaufc the only («) law which excludes them is the (^) (/?) Sum. aiy. 
abovc-cited claufe of 3. &4. Will. & Mary, c. 9. which ex- (^) Supra 
tends only to fuch felonies in a dwelling- houfe, lliop, or ^• 99 * 

“ warehoufe thereunto belonging.** 


102. But all principals in any felony within the 
faid ftatute of 39. Eliz. arc excluded from their clergy by the 
fame ftatute upon any conviflion, whether upon an indift- 
imnt or appeal ; and by the faid ftatute of 3. (r) and 4. Will, (c) Sup. f.4g, 
and Mary, upon an outlawry, ftanding mute, or peremp- 49* 
tory challenge of more than twenty, upon an indictment, 
wdiether in the fame county in which the felony was 
coininitted, or in a different (d) county, g/ gj, ■ 

Thirdly, As to robbery in general, 

Se^i. 103. It is enafted by 3. and 4. Will, and Mary, c. 9. 

‘‘ that all and every perfon or perfons that fliall rob any 
other perfon, -or lhall comfort, aid, abet, affift, counlel, 

“ hire, or Command any perfon or perfons to commit , 

‘‘ fuch offenCe, being thereof convidted or attainted, or 
“ being indidted and ftanding mute, or challenging peremp- 
torily above twenty, lliall not have the beucht of his 
clergy.” 

VI. As to Burglary, 

J , Sc^f. 104. If any perfon be in the houfe at the time of 
ie breaking, (e) and thereby put in fear, the principal is ex- 

(rOkc 3S» 3^* Hiilc 3^ > 3^^* 1. 34, 36. 

eluded 
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eluded from his clergy by i. Edw. 6, c. 12. f. lO. in all cafes, 
except that of challenging more than twenty, and by 25. 
ipi) Hen. 8. revived (a) by 5. and 6, Edw. 6. or at Icaft by 

4. Will, and Mary, c. 9. upon fuch a challenge, upon 
ah indiitmeiu. 


, Alfo the principal in every burglary, w'liethcr 

( 3 ) Popham perfoii were in the houfe at tiie time or not, is ex- 

t^ Anderfon bis clergy by 18. Eliz. c. 7. upon a (f) convic- 

J02. tion by verdift, outlawry, or confeflion ; and by 3. and 4. 

Moor 660. Will, and Mary, upon Handing mute, or challenging pc- 
4. Coke 40. reniptorily more than twenty upon an indiftment 

left. II. (0 IX. Coke 35- Summary 233 . 


(^0 »»• Coke io 5 . Alfo by (J) the fame flatute of 3. and 4. Will. 

1^* and Mary, c. 9. “ Every perfon who (hall connfel, hire, or 

Summary233, command any perfon to commit any burglary, being 
^ ** thereof convicted, or attainted, or being indii^ed, and 

“ Handing mtite, or challenging peremptorily above twenty, 
** fhall not have his clergy.” 


VII. As to Arson, 

(rVSum. ^ 33 * 107. It hath been clearly (r>/ fettled, fince Pc///- 

^6.* ^ ^bat the principal ( /) not being in holy orders, is 

n.'Coke 29, excluded from clergy upon an indiftment in all cafes, except 
&c. outlawry, by 23. Hen. 8, and 25. Hen. 8. as (5) revived by 

(/) Supra f. and 6. Edw. b. c. 10. And it is certain that he is ex- 
to* U* eluded upon an outlawry on an indiftment by 3. and 4. W ill. 
(^) Supra f. and Mary, c. 9. 

43 * 44 * 

108. Alfo acceffaries to the faft before, malicioufly, 
(i) Sup. feft. jjrc excluded in all cafes by 4. and [h) 5. Ph. and Mary, c. 4.1 

* 5 ‘ 45 * V 

(i) S. P. C. *09. Note, That by i. Edw. 6. c. 12. f 14. (/) 

130. Every lord of parliament is allow’ed his clergy in all cafes 

«.Hal€376. wherein others arc excluded by that aft, except wilful mur- 
(>) Sup. left. confequently cannot he denied his# clergy for any 

For^tlletihcr felony wherein it was grantablc at common law, un- 
nffenccswhich lefs it be oufted by fome ftatute made fince the firH year of 
have been ex- Edw. 6. or f 4’) revived bv c. and 6. Edw. 6. c. 10. 

eluded from 

clergy by the ftatutes which created them, vide Index, “ Felonies without Clergy.*' 

5y thefe ftatutes clergy is t.iken away from the Several offences dr feribed by legal 
technical terms of well-known fiynilkafion, rmyiftr^ rohuervy rape^ and Lnrjlary^i and 
. where clergy is taken away from the ^'jy^^/^-jgenuraHy, without other tircunifirincc, it is 
taken away frem the olfcnclcr under every' circumflance in which his cafe may be con- 
jidered ; hu*- in the cafes above-mentioned aiders and anetrors are not once named, no^ 
are tbev deferibed by any terms importing tlut the iegifiatgre intended ilu iui v 

Foftcr 357 , 36 «. \ 
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As to THE THIRD GENERAL POINT of tllis chajHiCr, 

At what time the benefit of clergy is dcman^blc. 

Se£f, 1 JO. It fecms, {a) that it might be demanded by the tte- 

ancient common law as foon as the prifoncr was brought to Marl, 

the bar, before any indifimcnt or other proceeding •'Jgainft ^ . 

him ; for it is plain, that anciently the clergy claina^- 4 iiC .^rt. cicr. 
werc in a great meafurc indulged, a privilege of being wholly X 1 5- 
(b) free from fccular jurifdiftion for crimes punifhable with *s®* 

lofs of life or niember. But after the ilatute oi fVeJimin- 
Jier I. c. 2. which llriSly enjoined the ordinaries iiot to 133, ij/. 
lufFer clerks, %vho have been indited by folcmn inquefts, to *. Hale 377, * 
be delivered without due purgation, the judges foon made a 378, &c. 
fettled rule (r) not to deliver any clerk to the ordinary, be- !• 3 - 

fore he had been firft indited and arraigned, and his offence ^ 

had been inquired of and found by an iiiqucft of office, f, 84. 
which was done both to the end that if the prifoner were Hobart 288, 
found guilty, he (d) might abfolutely forfeit his goods . 

( which anciently were faved by a purgation), and alfo that lynWioo the 
the Court might be apprifed, whether it were proper, from contrary ^ 
the circumftaiices of the cafe difclofcd upon fuch an enquiry, feems to be 
to deliver the clerk to the ordinary generally, in vrhich cafe 
he was allowed to make his purgation (^ ), or fpecially, ( f) j ^ 
ahfqtie purgationc favienda. But this praftice being found In- Art! Cleri 
convenient to prifoners, becaufe they loft their goods if c. 13. 
found guilty by fuch inquiry, and yet could take no chal- S,P.C. 138, 
lenge to any of the jury, it being but an inqueft of office \ it 
hath been the general praftice (j*) ever lince the reign of Henry 
ihc Jixth^ to oblige thofe who demand the benefit of clergy to F. Corone 
plead and put tliemfclves upon their trial, under {h) pain of 118. 
being dealt with as thofe that ftand mute, whereby they 
forfeit their goods (/) without any inquiry concerning their 
crime; but yet (i) cannot be denied their clergy, where 164.633,63.1. 
they fhould be intitlcd to it in cafe they were convided, un- Summary 239. 
lefs they be fpecially excluded by fomc ftatute. But after a ^ 463. 

clerk hath put hiinfelf upon his trial, and the inqueft are 
charged with him, it is faid that he { 1 ) may, if he defire it, 4l7’^burthi5 
be admitted to his clergy, before the jury "come back ; but feems to be 
fhall not forfeit his goods unlefs they find him guilty, doubtful. 

F.Coronc233. 

((/) S. P.C. 131. 185. 5. Coke no. Regi.68. Plowdcn 262. Contra 4?. Alfize 

42, 25. Ab. F. Corone 91. B. Forf. 5. Hobart 289. it is holden, that the goods arc 
liot forfejp without a convifiion. {e) H.P. C. 240. Hobart zSS, 289. S. P.C. 139, 
5. Coke log. f f). Vide F. Cor. 109. 417. Sum. 240. Raflal 121. Hob. 288, 289. 
Kciyngc lop. (^) Sum. 239. 2. Summary 378. 2, Inft, 164, F. Corone 53. 5S. 
S. f, C. 131, Salkcld 61. Finch. 463. Hobart 288. (i>) F. Cor. 58. fo faid in a 
note of a cafe in 3, jd. 7. i. But 1 do not find it made out by the books at large. But 
this is clearly holdcp 3.H. 7. 12. Ah. F. Cor. (i) Sup. c. 30. f. 19. (f) 8.H.^ J. 

p. Corone 7^. Sup. c. jp. fcct.24. (/) S. P.C. 131. i‘i»icb 4 fii‘ 

SeSi. 
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Self. ill. Alfo I take it to be generally agreed Jn the fatcr 
(ij) Sum. 23 9, (47) books, that a perfon may demand his clergy after a non 
Ugit recorded ; and alfo after judgment given agairtft him^ 
whether of (i) death, or of (0) paine fort a dure^ or of \d) 
S. P.^C.132. outlawry,^ &c, as well as before judgment, and even (e) un- 
Finch 363, de^THE GALLOWS, if there be a judge there who has power 
v^r /tora&^?it; as a juftice of the king's bench, if the party 
>^Coronc condemned there ; or a juftice of gaol-delivery, if he 

i>y«r 205. ' condemned before him, and the commiflion of gaol- 

This feeros delivery be not ( f) yet adjourned, and according to fomc 
1%. opinions, even though the couimii&on were adjourned. 

Ab. F. Cor. n7. Con. F. Coronc 233. (^) 40. AiTizo 42, 23. F. Cor. 91. Dyer 

183. 34. H. 6. 49. F. foronezo. B. Clergy i. (tf) Summary 239. 1. Hale 3 So.. 

Sup. c. 30. i'cdt. 24. (^/) 9. E. 4, 28. 8. H. 4. 1. F; Coronc 71. («') 34. H. 6. 49. 

Ab. F. Cor. 40 . B. Clergy i. Summary 239, 140, liyer 205. S, P. C. I32. 
Crompton Jur. 126. (f) S. P. C. 134. Summary 240, Cor. Jurif. 126. A% 

it feemiifrom Dyer 405. 4. Hale 379. 



As to THE FOURTH GENERAL POINT of this chapter, v/z* 
Whether the benefit of clergy fhall be allowed where it is 
not demanded. 

StJF. 112. I take it to be generally agreed, that notwith- 
(QBraf^.b. 3. ftanding it was anciently thef^) ufual method for tlie 01 di- 
c. 9. Weil. X. nary to demand the criminal as his clerk, before the Court 
allowed him the benefit of his clergy, yet there was no (x) 
*64. ' necefiity that any fuch demand Ihould be made by the 

S. P. C. ijo. ORDINARY, but that the Court might without it admit a per- 
9.!':. 4. aS. fon to the benefit of his clergy upon lufficient evidence ot 
his being a clerk, as upon his producing letters of orders, 
Xclyn^L ^^r reading as a clerk, &c. except he appeared to have been 
(/) S.'P. C. guilty of lacrilege, or of breaking the prifon of the ordinary; 
131, 132, 133. ill which cafes if is laid to have been in a great meafure left 
Hobart 489, fQ thg diferetion of the ordinary, whether he fhoiild 
have his clergy or not. And as there is no ncccflxty that the 
,1^. ordinary fhould demand fhe benefit of clergy for a clerk ; 

B.C’ergy 1.9, fo (/) neither doth there feem to be any that the prifoner 
See the tol- himfelf fhould demand it, where it fulficiently appears to 
lowing kc- Court that he has a right to it in refpect of his being ia 
But this mat- Orders, &c. ; in which cafe, if the prifoner do not demand 
ur feems to it, it feems to be left to the dilcretion of tlie judge, whether 
be left <Joiibt- he will allow it him or not, 
fui, 

14. AlUzc 15. Ah. B. Clergy 9. 34, H. 6.49. Kelynge 99. F. Cor, 44. 12Q. j<fi* 

9. E. 4. 28. F. N. B, 66. (i) Viac fup. fedt. 9. F. Cor. 114. 120. S. P. C. 133. 
27. Airnc42. Ab. F. Cor. 2o«;. (/) S. P. C. 131. F. C r. 191. 254. 26. Allize 29. 

Summary J39. a. Hale 321, 378, 37^. B. Clergy x. 9. B, Corunc 73. Hubert ;S9, 
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As to THE FIFTH GENERAL POINT of this chapiter, viz. 
Who is to judge whether a perfon who demands tlie heneiit' 
of clergy, have a right to it or not. 


Sefi. 113. I take it, that in all cafes the fempor^l judge 
is to determine both whether the crime be within ^he benefit 


of clergy, and alfo whether the perfbn who demajjiiL^f*: bc^ 
qualified to demand it or not. For notwithftanding it had 
its (a) original commencement from the canon law, yet it llbbart »8S. * 
being no (b) otlicrwifc to be allowed here than as it hath Sup. f.a, 
been received by, and is agreeable to the comraoii or ftatutc 
law, whereof the temporal courts are the judges, it feeras vkfe 1. 
very reafonable that all queftions (r) of this kind be* de- K, 3. ij. 
termined by thofe courts. And therefore even in thofe cafes 1. Affizc 4. 
wherein by the old books the ordinary feems to have been 
allowed a diferetionary power of demanding or refufing a wii^rT^the * 
clerk, as Where he hath been guilty of (^/) facrilcge, and court refufed 
alfo in cafes wherein it isfaid generally, that a prifoner hath to deliver to 


no right to his ciergy, as where he is convict of (c) hcrefy, 
^cc. it feems to be taken as a ground by Stautidforde^ that the 
temporal judge, where the ordinary refufes a prifoner, has a 
pow’cr to determine whether Hill he may be allowed his 
clergy or not. And this feems to be grounded on good 
reafoii ; for otherwife in fuch cafes the ordinary by fuch 
pretences might have an abfolute power of controlling the 
temporal courts in a matter properly determinable by (iich 
courts. And therefore whatever point it may turn upon, 
wiiethcr a prifoner ought to have his clergy or not, as the 
vaJidiry of iiis letters of orders, or his being a herctick con- 
vict, &c. howfoever the temporal courts may pay thehigheft 
regard to the certificate of the ordinary ; yet 1 take it 
to be generally ( f ) holden, that they only are finally to de- 
termine whether upon the whole the prifoner be well intitled 
to his clergy, or not, becaufe the ordinary is not in this 
refpeft eftcemed as a judge, but only as a minifter to 
the court. However it was certainly the [h) fettled praiSice 
(while the method of trying the prifoner’s capacity of re- 
ceiving orders was by putting him to read a yerfe), for the 
judges of the common law to over- rule the ordinary as to 
the point, whether the prifoner read as a clerk or not ; 
and to record a legit or non kglty according to their own 
judgment. 


ui ulliiiry a 

clerk wlioh;id 
abjured, till 
he (liould get 
the king’iy 
pardon of hia 
return into 
the land with- 
cut licence. 
Sec Kclynge 
2S. 

(J) S.P. C. 
»3.?- 

Sup. f. 9. 

(O S.p. c. 

>33- 

But2i.E.4. 

ax. 

Ab. BiCletgy 

iS, 

9..E. 4. tg. 

Ab. B. Cicrgjr 
7. feera tflbe 
contrary, 
where the or- 
dinary afligns 
no particular 
caiireof itfufal. 
( / ) ilobart 


See the notes to the other parts of this and the foregoing fcdlion ; yer 9. E. 4. 28. this 
matter feems to be left doubtfuL Vide F. Corone4+. Ab. B. Cltr. 7. F. N.B. 664 
7»H. 4. 29. Ab. F. Fines 24. B. Clergy 17. B. Ordinary 16. 34. H. 6. 49^.. 

•Ab. F. Fincs^ 19. B. Clergy i. 7. H.4. 41. Ab. B. Clergy 2. Ordinary 2:?; 
15. 11.7. 9. Ab. F. fmprif. aS. B. Ordinary n . Kelynge 51. 89. Finch. 463,464; 
S.)P. C 131, 132, J33. 141. Summary 14O. a. Hale 381, 21. K. 4. 21. Ab, 

B; Clergy i8. (i) Kclyngc 28, 5,1. 9. E. 4. 2S. A.b. F.Cw»runc 3a. B. Ordinary 12, 

R* ;; uui cafes cited to the precedent h;tcr. 
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114. Bat the ncceffity of fuch an ability to read in 
(a) Supiifc^l. the cafe of a peer, was taken away by i.£dw.6. fa) c. 12. 
to 9 * il t5* by which it is cnafted, That in every cafe where 

S. P. Ou^i €( of king’s fubjc6ts (hall upon his prayer have the 
«♦ pnvil^e of his clergy, &c. tvefy lord having place and 
voice in parliament, lhall by virtue of that aft of com* 
***t^ Hfc g race, upon his requeft or prayer, alledging that he 
“ is ak>rd or peer of this realm, and claiming the benefit of 
this aft, though he cannot read, without any burning in 
“ the hand, lofs of mb^itance, or corruption of blood, be 
adjudged, deemed, taken, and ufed for tlie firft time only, 
“ to all intchts, conilruftions, and pnrpofes, as a clerk con- 
vift, and fhall be in cafe of a clerk convift, which may 
make purgation, without any further or other benefit or 
privilege of clergy, to any fuch lord or peer from 
thenceforth, at any time after, for any caufc to be al- 
^ lowed, &c.” 

H j. The neccflity of fuch reading is alfo taken 
atvay, as to every common perfon, by 5. Ann. c. 6. by which 
it is enafted, “ That if any perfon convift of fuch felony 
‘‘ for which he ought to liave the benefit of clergy,, pray 
‘‘ the benefit of that aft, he fh>ll not be required to read, 
but fliall be punifhed as a clerk convift.” 


As to THE SIXTH GENERAL POINT of this chapter, v/z» 
How far the ordinary was punilhabie at law for demanding 
or refufing a clerk a^nll law'. 

(i) F. Coro. Jib. It feeras agreed, fA) that anciently this was 

32. 19 1. 3 ?3. fuch a contempt for which his temporalities might be feized : 
9. E. 4. zS. but fince the ftatute of 25, Edw. 3. c. 6. which provides, 
B Coat T. t prelates fhall be admitted to pay a reafonablc fine 

on crr.p Cpntempts to writs of quare mn admifii^ and fuch like,” 

sTp. C. it feems to have been generally (r) agreed, that the ordinary 
Ht«)ar^,a9o. is liable only to be fined, but to no fuch feizure for a con- 
Juft. 164.. tempt of this kind, as inpbilinately (d) perfifling to return 
^^at a prifoiicr reads as a clerk, or the contrary, &c, againtt 
the declared fenfe of the Court.. 

(c) 9. E. 4. 

28. Ab. F. Corone 32. Bro. Clergy,/. 7.E. 4. 29. Ab. F. Fines 24. B. Clergy 
1/. Ordinary x6. 34. II. 6. 49. Ab. F. Fines 19. B. Clergy i. i5.H. 7. 9. 

Ab. F. Impnr. 28. B.. Ordinary 11. Kclyngc 28. fi. Finch 46;. 2. Jnh, 164. 

Yet fee the contrary hoiden the very next year, 26, Afiizc 19. Ab. F. Corone 191-, 
tnd alfo 7. H. 4. 41. Ab. B. Clergy 2. Ordinary zo. And S..P. C. 132. (r/) See 

th9 b9oks cited to ihc other parts of this icdliou. ^ 
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As to THE SEVENTH GENERAL POINT of thlf ChAptCr, 
vra. In what manner a clerk was to he delivered to the or- 
dinary, and afterwards demefned by die common law. 

Se^. iiy. It feems plain, that anciently wherever a 2. Hale jlli, 
clerk was delivered to the ordinary by a temporal judge, 
his perfoii ought to be kept in the ordinary’s till 3 * 

(>) he had been tried before him by a jury 0/ twelve clerks, u*. p* c, 137. 
For the clergy never pretended to ari aDfolute exemption^i) sce the 
from all kind of punifnment for their crimes, but only to a Star, of Weft* 
privilege of being tried only by eccleliaftical judges ; and 
this was anciently fo far indulged them, that after they had 
once been delivered to the ordinary^ they could not after- 5. P. C. 137,: 
wards be remanded to any temporal court, before theftatutc iss.if theor•' 
of 8. Eliz, c. 4. fet forth more at large feftion 122, &c. <linary Tuf- 
cither for the fame crime wherewith they had been charged 1^*^®** 
in fuch court, or for any other (r) committed before the wifho'ut 
time when the benefit of clergy was allowed them> Whether king fuch 
fuch other crimes were within the benefit of clergy, or not. purgation- he 
And if they could acquit thcmfclvcs on their trial before the jnightbcfin^d 
ordinary of tlie crimes for which they had been arraigned 
in the temporal courts, vrhich acquittal was called a pur- ,5. H. 7. *9. 
garion, (ri) tliey anciently claimed a right not only to he 9. E. 4. aS. 
delivered out of prifon, but alfo to be reftored (e) to their fO .And th» 
goods, &c. I>ut to render fuch purgation the more difficult, 
and alfo to delay the delivery of great offenders as much as 
poffible, the judges anciently often refufed ( f) to deliver E. 3. c. 5. 
them to the ordinary till they had been arraigned of all the and appears 
crimes whereof they flood indiSed.;^ But after the ftatute 
of (j^) 25. Edw. 3. the judges could not refufe the delivery ° 
of clerks conviit in refj3eft of any crime whereof tliey had vide Dyer 
not been a,:luaily arraigned; and therefore they ufed to 214, 215. 
arraign them at once for all tlie crimes whereof thev flood 
indicted. Ancicrfpm 14;' 

S. P. C. 108. Finch 464. Popham 107. (</) Finch 464, 465. (r) Sum. »4i. 

Coke 1 10. S. P. C. 185. In the Rcgiftcr 68. there arc three writs to this purpdiev 
S.P.C.52. 185.192,193. Regifter 68. Vide i. Rich^ 3. c. 3. (/) K. Corotic 394.. ^ 

461. B. Clergy 24. 30. S. P. C. 56. 108. Summary 213. E. Curone it. 
(^) S. P. C. 108. 142. Dyer2x4,2i5« 

1 1 8. And if fuch clerks could not purge themfelves 
upon fuch a trial, I do not {h) find that they wxrc anciently (^) Bra£t, 1. 3* 
liable to any greater pufiifhment than degradation, and the ^ V** 

(/) iofs of their goods, and the profits of their lands, unJefs Surn.*24i. 
they had bedn guilty of apollacy, &c. But afterwards, (f) 5 Coke no.* 

Bradoft and; 

Staundforde in the places cited to the precedent letter feem to hold generally, that : 
r egradation was ilit only puniihnient; but I fuppolc thnt they mean tire only puailhr 
- Vni to liie pcilou. (a) S. P. C. 140, 141. Sec C, Jac. 431.* 
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fcy a provilicial conftitmion, if they were notorioufly fcan- 
dalousy they were to be kept in a perpetual prifon, on ilen- 
dcr diet, &c. y . 

ScH. 1 19. If the ordinary had refufed to admit a clerk 
delivered to* him to mike his purgation, he might be cora- 
ia) pelled«(i<;^y a fpecial writ for that purpofe. 

4i.P.C. 117^ 1/8. r5,H. 7,9, Cro.j^^. 43t. B.Coronc 223. 

1 20. But this privilege was often very much abufed ; 
and therefore after the ftatutc of Wejlminjicr i, c. 2, which 
requires that no clerk ftiall be delivered without due pur-* 

, gation, the courts of common law would never deliver 

(I) Sup. Tea. over a clerk to the ordinary, witiiout a previous enquiry 
pi* into, or trial of his crime ; whereupon if the clerk were 

found guilty, he abfolutely forfeited his goods, and the 
Hbii^rt •V/. would (c) often in their diferetion make a fpecial 

delivery ahfqfde purgationc facienda \ as where it appeared 
»39* that a prifoner was a common [d) thief, &c. or where in an 

289. appeal or robbery a rcftitutioii of the goods llolen had been 

M awarded (e) to the appellant, which judgment they would 

%. P. C. 139! not fuffer to be contradi£led by a purgation. And both 

y.#:oronc 109. in fuch a calc, and alfo, d fortioriy where a clerk is admitted 
?47* c p clergy after an attainder, whether by an exprefs judg- 

^ ^ ment or by outlawry, &c. or even after a confeffion, {f ) 
Icc^s though he were not fpecially delivered ahfque purgauonc fa^ 
that cictida, the ordinary feems, by the ftronger (g) opinions, to 
ia clerk might have been liable to an cfcapc, if he had admitted him to his 
admitted to pyj-gation, becaufe it tiould not but contradift a judgment, 
Wtcr^*^a^con- party’s own confclTion, which is the highell con- 

Vififion by viftion. Neither was any purgation thought lawful with- 
yerdicli, out a previous notice to the (Asking of the time when it 
SiCorone 393. intended to be made. 

«. Allizc 5* 

F. 145. Con.F.Corojie 417. {g) S. P. C. 4^, 138. 27. H. 6.7, Ab. F, 
ITc^onc t6. 13. K. 4* 3- Ab. B. Cor. 158. F. Coroi'c 38. 3. H. 7. 12. Ab. F, 
ipoTOfie 56. 136. 9. K. 4, a8. Ab. B. Corone 55. B. Coronc 4. Finch 464, 465. 

€ on. Hobart 28^9. F. Coro«ei09. iiiS. 247. 450. 18. Afiize 13. Ab. F. Corone 

»'76. Utl. 2.' Thtloal. B. 1. c. 15. 26r. ' (<6) Finch 464. S.P.C. 138, F. 

Corepe 152. 

i-- . 

As to THE eighth general POINT of this chapter, 
Viii. What fhall be done to one who is allowed the firi- 
, vilege of clergy at tliis clay, and how' far it fliall be for liis 
benefit- 

Se^, 121. It is enafled by 4. Hen. 7. c. 13. “ That if 
any perfon not in orders, lliaJl be conviit of murder, he 
lhall be marked with an M. and if of any other felony, 
wtth a T. on the brawn of the left thumb, ia open court, 

before 
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“ before he fliall be delivered to the ofdinary.*’ ’ And it is 
faid by(«) Hale, that by 3. Hen. 7. c. i. a clerk, convifted *+*• 

of manllaughter lhall be committed, or buled at difcretion 
till the year be pailH. But the contrary hath been {b) ad> (^) Kclynge 
judged; for. the faid ftatute mentions only thofe who are 
acquitted of murder at the king’s fuit within thex^ar and 
day ; in which cafe it direds that th^ (hall be committed 
or bailed till the year and day be palled, that they may be 
forthcoming, in order to anfwer to an appeal, if brought 
within that time. But it admits the clergy once had to be 
a good bar to an appeal, even after an attainder, and there* 
fore cannot be thought to have intended to make provifion 
ill any cafe for the parties being forthcoming to anfwer 
an appeal after clergy hath been allowed him, which 
makes it ineffeftual. But it is certain, that any perfon 
who hath bis clergy may be committed for any time with- 
in a year by iS, Eliz. c. 7. f. 3. fet forth more at large 
feftion 125. 

SeSI. 122. By 8. Eliz. c. 4. f. 3. it is recited, That 
diveis perfons had oft-times committed fundry dcteftable 
felonies, for the which clergy is not allowable, and after- 
wards had fled to places remote where they were not 
known, and committed fome other felony within the be- 
nefit of clergy, and being arraigned for the fame had had 
their clergy allowed them, and thereupon been committed 
to the cuftody of the ordinary, the former offence being 
then not known, and fo by that means could not after be 
impeached for the fame, to the great encouraging of of* 
finders ufiiig fuch pradices of foreknowledge and fet pur* 
pofe for llieir difeharge of the, fame.” 

123. For reformation whereof it is enafted, That 
every perfon or perfons who lhall hereafter, upon his or 
** their arraignment for any felony, be admitted to the 
benefit of his clergy, and delivered to the ordinary for 
the fame, and lhall make his due purgation for the fame 
^ offence or offences whereupon he was lb admitted to his 
“ clergy, and.fhall, before the fame adiniffion to his clergy, 

“ have committed any other fuch ollfence, whereupon clergy 
“ is not allowable, and not being thereof indifted and ac- 
‘‘ quitted, convifted or attainted, or pardoned, Yhali and 
“ may be indifted or appealed for the fame, and thereupon 
put to anfwer, and ordered and ufed in all things ac- 
cording to the laws and ftatutes of this realm, in fuch 
like manner and form as though ho fqch admiffion of 
clergy had been ; any law, cullom, or ufage to the cop- 
iiary notwithflanding.” ' 

Sift. 


Vot. IV* 
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j.PeerWmt, Se/f. 124. And for tbe avoiding of fundry pcfjurics 

44! 

and other abufcs in and about the purgation of clerks 
convict delivered to the ordinaries^ it is enaftecl by iS.Eliz. 
c. 7. “ That every perfon who (hall be admitted to his 
** clergy (Rail not thereupon be delivered to the ordinary, 
but fuch clergy allowed, and burning in the hand, 
(a) 4 * H. 7. according to the (a) flatute in that behalf provided, (hall 
f Vf t r < t ** fortliwith be enlarged and delivered out of prifon by the 
® c • * <4 jufijces before whom fuch clergy fliall be granted/ that 

•• caufe notwithftanding.** 

125. But by tS.EHz. c.7. f. 3. it is provided, ‘‘ That 
** the juftices before whom any fuch allowance of clergy (Iiall 
be had, (hall and may for the further correftioii of 
** fuch perfons to whom clergy (hall be allowed, detain 
( 1 ) « and keep them in prifon for fuch convenient (^) time 

* 37 * w as the lame juftices in their difcietions (hall think 

convenient, fo as tbe fame do hot exceed one year’s 
** imprifonment.’’ 

Seff. 126* And by iS.EIiz. c. 7. f. 5. it is further provided. 
That all perfons admitted to their clergy (hall, notwithftand- 
“ ing fuch admiflion, be put to anfvverto all other felonies 
whereof they (hall be indited or appealed, and not being 
“ thereof before acquitted, convifted, attainted, or pardoned, 
** and (hall in fuch manner and form be arraigned, tried, 
•* adjudged, and fuffer fuch execution for the fame, they 
** (hould have done, if, as clerks convifts, they had been 
delivered to the ordinary, and there had made their pur- 
gations ; any thing in this aft contained to the contrary 
notwithdanding.” 

Upon thefe llatutcs the following points feem moft 
remarkable. 

Se^. 127. First, Inafmucli as it plainly appears, not 
only from the preamble, but alfo from the exprefs words 
of the above recited claufe of 8. Eliz. c. 4. that it had 
nothing elfe in view but only to prevent the inconvenience 
that offenders (hould be diicharged of crimes not within 
the benefit of clergy, by being admitted to their clergy 
(c) Supra for crimes within the benefit of it, as they were (c) before 
this ilatikte ; and inafmuch as the above-recited provj/o of 
x8. Eliz. C. 7. though it be more largely worded than 
t. Eliz. c. 4. hath a plain relation to it, and therefore may 
Sam. 213. jpgjfQi^ably receive the fame conftruftion ; it feems to have 
38S* been agreed, ever fince thefe ftatutes, tliat a conviftion 
r! Anderfon for a fclonv unthiii the. benefit of clergy, and an allowance^ 
tx 4 - of clergy thereon, Isas much a difeharge of all precedent 

Popham 107. feJonica 
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felonies within tlie benefit of clergy (thoiigh Hot bf tiny 
Others j as it was before thefc flatutcs. 

Se^. 128. Secondly, Inafmuch as the llatntc of 18. Eliz* 
c. 7. is exprefs, ‘‘ That every perfon admitteci^to his clergy 
“ fliall not be delivered to the ordinary, but after fuch 
“ clergy allowed, and burning in the hand, lliall forth-^ 

** with be enlarged and delivered out of prifon, &c. with 

a provifo ncverthelefs, that for further correftion lie 
** may be kept in prifon, &c. and alfo with a further 
“ provifo that he fhall anfwer to all former felonies, in 

the fame manner as if he had made his purgation;’* 
it feems to be the more prevailing opinion, (t?) that a («) ICelyuge 
clerk convift being admitted to his clergy, may either be 37* ioa. ' 
taken to have a kind of a ftatute-pardon, or elfe to be in 
the fame cafe as if he had made his purgation at the com- 
mon law. 

And both thefe conftruftions feem reafonnblc. For as 
to the firlt it may be faid, that the ftatute, by ordaining 
that the patty fhall be forthwith enlarged and delivered out 
of prifon, under certain provifoes^ feems plainly to imply 
that be fhall be liable to no other punifhmcnt, and con fe- 
queiitly in efFedt pardons him. And as to the fecond it may 
be faid, that the fta^ute feems only to intend to take away 
the prafticc of making purgation, which had been fo much 
abufed, but not the benefit accruing to the fubjeft by it, 
but rather to make it more uni verfal, by giving the fame 
advantage to all by a direft and expVefs law, attended with ^ 
no inconvenience, which before fome only gained by an 
ufurped pradlice, very frequently abufed, and highly de- 
rogatory from the honour of the common law. But (^) 5. Coke 
Sir Edward Coke is of opinion, that it fhall enure by way no. but fee 
of purgation in refpeft of fuch perfons only who might be Peer Wm«. 
admitted to make their purgation before the ftatute, and JheoJniorTof 
in refpedt of others by way of pardon. And (c) LordXoke is 

argues, tliat bccaufe many offenders before the ftatute contradicted, 
might have their clergy, who yet could not be difeharged (0 Hobart 
by making their purgation, and the ftatute intends that all 
in general who arc admitted to t.heir clergy, fhall be dif- 
eharged, &c. and alfo becaufe all purgations diferedited 
trial at law, therefore it is not reafonable to intend that the 
ftatute meant that fuch a difeharge fhould- enure by way of 
a purgation, but only by way of a ftatute-pardon. But to 
this it feems a reafonable anfwer, that it doth by no means 
follow, that bccaufe the ftatute intende4,that fuch difeharge 
fhould, extend to perfons who could not have the benefit 
cf a purgation, therefore it did not intend that it fhoirhf 
have the cfTefl of a purgation ; neither dotli it feem to 

U 2 follow, 
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follow, that becaufe a purgation difcreditcd the afts of a 
jury, therefore fuch a difcharge, if it have to fome pur- 
^ po{es the fame eiFeA as a purgation, muil difcredit them 
likewife. 


laq. ^Thir;dly, Taking the ftatute to enure either 
by way of, a ftatute -pardon, or purgation, it feems that 
(rt) Sum.241. it reftores («) the party to his credit, and confequently 
(^) kelynge c'i»ables (//) him to be a good witnefsj which it hath been 
17 * . queftioned whether a pardon by the king can do, as lliall be 

at large in the chapter of Pardon. Alfo it 
tiiilcian sjj. feems agreed, that it gives him a capacity to purchafe (c) 
a. Sut. Tr. goods, and to retain the (d) profits of his land, but gives 
5 ^ 3 * him no right to be reftored to thofe which he had at the 

conviftiou, which, being vefted in the king by 
j^Modern J v ^ic forfeiture upon the conviftion, {c) fhall not be de- 
(c) Sum. 241. vefted either by a (/) pardon or (^) purgation. For it is 
5. CrAc 110. certain that a pardon never avoids {h) any precedent legal 
CoVc more fully (hewn in the chapter of Pardon. 

%tL' ^ Neither would the common law endure that purgation, 
JF. Coronc which was introduced by a coniiivanpe, or rather tolerated 

393 * than allowed, fhould fo far controul its proccedim^s. 

Forfeit 34. , 

(r) 12. Co. 121. 5. Cokclio. Summary24i. Co. Lit. 391. 3.11.7. 12. 

F. Coronc i;?. 356. 365. 393. F. Forfeit. 23. 34. B. Forfeit, ii. H. H. 4. 2. 
Plow den 262. b. P. C. I'lC. 20. K. 4. 5. B. Coronc 166. Hut it is holclen 
40. Ed. 3. Ab. 1 ’. Coronc 91. and B. Forfeit 5. tliat nfjthing is forfeited 

unJels there be an atraindej . Alfo it laid, tliat the profits of lands arc not forfeited. 
20. K. 4. 5. pi. 3. B. Corone 166. ( /) i.baund.36’. x.Lcviiii'. 8. 20. (^») Vide 

:&pra fed. lio. F. C<»ronc 35^. Finch 464. Con. F. Coro. 365. B. Forf. 113. 
B. 66. B. Clcrgv 28. (^) i. Saund. 362. i. Lcvinz 8. lao. 


379 to 386. 

5. Modern 13 
(c) Sum. 241. 
5. Cr^kc 110. 
Hoburt 293. 
(r/) 5. Coke 
21C. 

F. Coronc 
393 * 


Sc ^: 130. Fottrthlv, Whether the ftatute enure as a 
(?) Hobart pardon or purgation, it fi) feems to take from the fpiritual 
- 93 *^ court thepouer of depriving the party for the crime for 
21 V. nr. .^vhich he has had liis clergy ; for if it enure as a pardon, 
furely it cannot be doubted but that it frees the party from 
all fubfequent puniflinient, and confequently from a depri- 
vation ; and if it enure as a purgation, which is admitted 
(/{) C. Jiic. (k) to have been a good bar to a deprivation before the 
< 3 *- fl.atute, why Ihould it not have the fame effect as a pur- 

gation had formerly, in tliis as well as in other refpefts ? 
(/) C. 6. t.35, Yet (/) f'Vatfon<i in his Clergyman’s Law, holds an opinion 
ho'cehthm authority off »*) Creike\t Second Report, that a clergy- 

(m) C. Ja*c. deprived for manflaughtcr after he has had his 

430,431. clergy; not obferving, as I fuppofc, that what is faid ia 
this book was only on the fudden, on a motion for a 
prohibition in the king’s bench, and that in the fame cafe 
a prohibition was afterwards aftually brought and declared 


(/{) C. Jiic 


f{m) C. Jac 
433» 431* 
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on in the (a) common pleas, and judgment thereupon &<) Hobart 
folcmnly given for the plaintitf upon open argument by all ^ 

the judges. ... *'R.AbS‘’s. 

a prohibition w^s granted in the like cafe 27. and £liz. Eotulo 2574* cited 
Hobart 294. 

131. Fifthly, It feems agreed, that where a 
perfori exempt from burning in the hand, either in rerpedf^ 
of his (/>») peerage or (c) orders, or a {</) fpccial pardon, h (^0 i. Levinz 
admitted to the benefit of his clergy, he lhall have the fame 
advantage of the ftatutc without being burnt in the hand as 
others lhall iiave upon fuch burning; for the words of the uo.' 
flatute, that the party, after fuch clergy allowed^ and burn- 
ing in the hand, lhall be enlarged, &c.” lhall liavc this 
conftrudtion, that he lhall be enlarged, &c. upon burning 
where burning ought to be. 

Se^, 132. It is holden, that after a manls admitted to 
his clergy, it is (e) actionable to call him felon, &c, bccaufe Holiart 

his offence being pardoned by the Itatute, all the infamy 67, 2^^. 

and other confequcnces of it arc difeharged. (/) And how far 5. State Tr. 
aperfon convicted of a crime within the clergy, and praying 
or being ready to pray it, but not actually admitted to it, * j 
lliall be within thefe llatutes, lliall be conlidered Chapter ch*apter"of ^ 
thirty-feven. Paraon. 

(/) Sec Thomas Reilly’s Cafe, Cafes Crc. Law 360. 

t 133. But as burning in the hand afforded the Perfons llaMc 
offender an opportunity of concealing the punilhment, it Iu- mccI 
conceived that by rendering this mark more vilible, ^ 

many cvil-difpofecl perfons might be deterred from offend- burned in the 
ing; and accordingly by 10. and ii. Will. 3. c. 23. it was /,// 
cna<ffed, “ That perfons convifted of larceny within the 
benefit of clergy, who were liable to be burnt in the 
“ hand, fhonld, inftead thereof, be burnt with the ufual 
“ mark in the moll vifible part of the left cheek neareft 
the nole, in open court, and in the prefcnce of the 
• “ judge. But very fliort experience evinced the necefiity 
of repealing this claufc, and that the defired effeCl of this 
lligma was rendered abortive by expofing the objeils of it 
to public jealoiily, and, by rendering them unfit to be 
entrufted in any fervicc or employment to get tlieir living 
in an honeft and lawful way, made them more dcfperaie. 

Sci^. 134. By 5. Anne c. 6. therefore it is enafted, That in Burning in' 

all cafes where any perfon or perfons lhall be 

any theft or larecnv who lhall be liable to be burnt in air^^additional 
‘‘ the hand, they lhall be burnt in the hand as formerly they purithment ' 
ought or ihould have been before the making the faid inflicted. 

* U 3 aft. 



Burning in 
tht h^nd abo- 
liihed, except 
In manilaugh- 
ter^and in lieu 
©f fuch burn- 
§n|r. the of. 
lenders ihall 
be vvhippcd> 

‘ &c« 


aS, and tlic judge or juftiecs before whom fuch offender 
ofFcndev$ ftiall he tried and conviAcd, Ihall aljo at his 
or their diferetion award and give judgment that fuoh 
offender and offenders Iball'bc committed to fome houfe 
of corredWon or public woik-houfe' within the county 
** or place where fuch convidlion fliall be, there to re- 
main without Mil. or maiiiprife for fuch time as fuch 
^ judge or juffices Ihall then judge and award, not lefs 
** than fix months and iipt exceeding two years from the 
time of fuch conviftion ; an entry whereof is to be 
made of record, &c. : and if fuch offender efcape, he 
(hall be committed to foirie houfe of correftion or pub- 
lie work-houfe within the county or place where he 
ihall be retaken and kept to hard labour, &c. not lefs 
than twelve months, and not exceeding four years.’’ 

f Seff. 13 5. But it is recited by 19. Geo. 3. c. 74. f. 3. 
That the puniftiment of burning in the hand, when any 
perfon is convifted of felony within the benefit of clergy, 
is often djfregarded and ineffedlual, and fometimes may fix 
a lafting mark of difgrace and infamy on offenders, wlio 
might otherwife become good fubjefts and profitable meiUT 
bers of the commonwealth ;** and therefore it is enacted, 
That when any perfon (hall be lawfully convifted at any 
feflion of oyer and terminer^ or gaol delivery, or at any 
general or quarter feflions, of any felony within the 
“ benefit of clergy, for which he or fhe is liable to bp 
burnt in the hand, the Court before which any pcrfoi> 
ihall be fo convicted, or any Court holden at the fame 
place with thp like authority, if fuch Court ihall think 
•f fit, infiead pf fuch burning, may impofe upon fuch of- 
fender fuch a moderate pecuniary fine as to the Court 
in its diferetion £h?ill feem meet. Or otherwife it fhall 
bp lawful inffead of fuch burning in any of the cafes 
aforefaid, except in the cafe of manflaughtcr, to order 
and adjudge thpt fuch ofFtnder fliall he once or oftener, 
M but not more than three times, either publicly or pri- 
M vatcly whipped ; fuph private whipping to be inflifted in 
the prefence of no Idfs than two perfons bcfidcs the 
M offender and the officer who inflifts the fapie ; and 
•* in cafe of female offenders, in the prefence of females 
only. And fpfh fine or whipping fo impofed or iiir 
M fii£led, fiillead of fuch burning m the hand, ihall have 
the like effefts and coiifequences to the party, with 
«* rcfpe£l to any difeharge frora tlie fame, or other felo- 
nicS) or any rcftitutioii to his or her eftates, capacities, 
^ and credits, if fip qr ibc had been bprqed pv marked 

^ jfo}pfai4*-' 
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+ Seff, 136. But it is provided, par. 4. ** That nothing This ftttnte 
** in this aa fliall abridge the faid Courts from detaining th*i**^* 
and keeping in prifon for any time not exceeding one 
** year, or of committing to the honfe of correfrion for and whipping 
“ any time not lefs than fix months, ot exceeding two infliaed by 5. 
“ years, any offender as aforefaid ; but that (uch omnder An»e, c. d, 

“ may, if fuch Court fliall think fit, after fuch burning or 
*' marking, or after fuch whipping or fine impofed by this 
a£l in lieu thereof, be fo detained or committed and with 
** fuch accumulated punilbment in caie of efrape as before-^* 

“ mentioned.” 

t Se^. 137. And it leems agreed («), that judgment of (a) Rex v. 
Transportation is only pnt in the place of judgment J' 

for burning in the hand, and not in the place of the adual Y*”*' 
burning itfelf..— 1 fliall therefore proceed to confider the 
mature of that fpccies of punifliment. 


^4 


CHAP- 




t CHAPTER THE THIRTY-THIRD 


CONTXMUBO. 


C P 

TRANSPORTATION. 


trpXILE or Transportation is a fpecles of puni(h- ^ 

^ meat unknown to the common law of England ; and liams 37. and 
where it is now inflifted, it is either by the choice of the 
criminal hinifelf, in order to efcape capital puniftuiicnt, or 
it is impofed by the exprefs direftion offonie modern 
aft of parliament : for no power on earth, except the au- 
thority of parliament, can fend a fubjeft of England, 
not C'vcn a criminal, out of the land againft his will (a), (,2)1. Com. 
The lirft iiitroduftion of it into our laws was in the reign 137* 
of queen Elizabeth But it feems to have taken place ( 39 - 

more nearly as now praftifed, about the time of the Refto- tta- 

ration (r). It is faid by a very elegant writer upon Crown tutes 429. 
Law (k), that the clFeft of tranfportation as praftifed in Rvmcr, par* 
this kingdom is often beneficial to the criminal, and 3 ^* 

“ always injurious to the community. Ehe kingdom is ^^ciynge 
deprived of a fubjeft, and renounces all the emoluments Mr. Eden. 
‘‘ of his future exigence. . He is merely transferred to a 
new country ; diftant indeed, but as fertile, as happy, as 
civilizccly and in general as healthy as that which he hath 
offended and from hence he concludes, that it may 
have operated as a temptation to the offence, and become an 
argument for the multiplication of capital penalties. But 
it is by no means proved that thefe evil confeqiiences have re- 
ililted from the prafticc ; and whatever comforts the cri- 
minal may incidentalfy derive from the circumftances of his 
banifliment, the fociety at large is certainly benefited by 
the temporary removal of a dangerous, and perhaps incor- 
rigible individual. After the eftablifhment of Englifli colo- 
nics in America, therefore, it became in this country, as in 
all others which have had colonies, the inofl common fen- , 
teiicc of criminals ('O, (0 Barring-. 

ton 445. 

+ Sfff. 138. Accordingly, it is enaifled by 4. Geo. i. c. ii. „ , , . 

“ That where any perlbii fliall be convi^ed of grand or within clergy. 

petit 
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petit larceny, or any felonious ftcaling or taking of 
“ money, or goods and chattels, either froja the perfon 
** or the hoiifc of any other, or in any other manner, and 
“ who by the law lhall be entitled to the benefit of clergy, 
** and liable only to the penalties of burning in the 
h^nd, or whipping (except perfons convifted of buy- 
ing ,or rcceivhrg ftolen goods, knowing them to have 
been ftolen), it fhall and may be lawful for the court 
before whom they were convifted, or any court held 
“ at the fame place w’ith the like authority, if they think 
fit, jnftead of ordering any fuch offenders to be burned 
‘‘ in the hand, or whipped, to order and direft that they 
(Irall be fent tp Amirlca for the fpace of feven years/* 

For felonies \^€Sl. 1 39. And it is further cnafied, “ That where 

cxchrdcdfrom any perfon (hall be con vifted of any offence for which 
fkrgy. death by law ought to be infli<fted,or where any offenders 

fliall be convifted of crimes excluded from the benefit of 
‘‘ clergy, and the king fliall extend mercy to fuch offender 
“ upon the condition of tranfportation to any part of Arne- 
“ Yica^ and fuch intention of mercy be fignified by one of 
his majefty’s principal fecretariesr of ftate, it (hall and 
‘‘ may be lawful to and for any court having proper autho- 
rity to allow fuch offenders the benefit of a pardon under 
the great fcal/* 

Kcccivers of + further enaSed, That it (hall 

floltn goods. “ and may be lawful for the court as aforefaid to order 
and direft any perfon convifted of buying or receiving 
ftolen goods, knowing them to be ftolen, to be tranf- 
ported as aforefaid for the term of fourteen years, in 
c TT ft - condition of tranfportation be general, or elfc 

ee o cr73. for fuch other term as fliall be made part of fuch con- 

“ dition, if any time be fpecified by bis majefty as afore- 

laid.” . . 

Thckin?:may Seffs 141. Provided nevcrthelefs, ‘‘ That his majefty 
difpcnk* wirli c< uj^y at any time pardon and djfpenfe with any fuch tranl- 
the icutLiKt. portation,and allow of the return of any fuch offender ox 
offenders from America,^* 

To have the f Se^. 142. And it is further enafted, ** That where 

uf par- it g^y fuch offenders (hall be tranfported, and (hall have 

ferved their refpeftivc terms according to the order of any 
fuch court as aforefaid, fuch fervices (hall have the effeft 
‘‘ of a pardon to all intents and purpofes as for that crime 
or crimes for which they were fo traiffported; and (ball 
have fo ferved as aforefaid.” 
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t Seif. 143* And it is further ena£led by 6. Geo. 1. c. 213. The power 
‘‘ That all tHk powers and authorities given by the above 
•* aft to any court before whom aiw felons or offenders 
“ tried for and convifled of any offences for which they 
** may be tranfported to Amenca^ fhall and may obfervea 
•5 and executed by any other fubfequent court with the like 
** authority held ^for the fame county, riding, divifion, or 
liberty, where fuch felons or offenders were tried and 
convifted, notwithftanding fuch fubfequent court (hall 
“ happen to be held at or in any other term or place 
than that wherein fuch trials or convidlion were or fhall 


4 Seif. 144. But the judges of affize, according to the powerof fiib» 
circumftances of the cafe, frequently reprieved convifts tried fcquent court 
before them, for the purpofc of applying to the crown for *9 
a pardon on condition that fuch convifts fhould be tranf- ® ^ 

ported to America ; in which cafe fuch convidis were 
obliged to lie in gaol until the coming of the judges at the 
fublequent afiize. To remedy this inconvenience it is 
enafted by 8. Geo. 3. c. 15- “ That where any offender 
fhall be convifted of any crimes excluded from tlie bene- 
fit of clergy, and the judge before whom fudi offender 
fiiall be coiiviAed or condemned fhall grant a reprieve 
for flaying the execution of fuch offender, and rccom- 
mend him to the crown as an objedlof mercy; if his 
majefty ftiall be pleafcd to extend his mercy to fuch of- 
fender on condition of tranfportation to any part of 
America^ and fuch intention of mercy fhall be fignified hj 
*• one or more principal fecreiary of flate to the judge fo 
recommending ; it lhall and may be lawful for every fuch 
judge of oyer and terminer, or gaol -delivery, to make 
an order for immediate tranlporiatign of every fuch of- 
‘‘ fender, in the fame manner as if fuch intention of 
mercy had been fignified to him by a principal fecretary 
of ftate during the continuance of the affizes at which 
fuch offender was condemned : and fuch order fhall 
be confidered as an order made at fuch affixes or place, 
and fhall be as effcftual to every intent and purpofe, 
and fhall have all the fame conlcqucnces in every re- 
fpeft, as any order for tlie tranfportation of any offender 
f* made by any juflice of oyer and terminer^ and gaol- 
delivery, 4s aforefaid.’* 

f Sen. 145. But the Englifh colonies in America hav- rranfpor* 
ing feparated from their conneftion with Great Britain^ tlie tation to^rtf | 
tranfportatipii of felons to that country became irnpradlica- beyond the 
ble ; and it is therefcre 'enafted by 19. Gco^ 3. c. 74. con- 
jipued by Geo. 3. feff. 2. c. 36. fe£l. 18. to the ilrft of 
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June ^787? ‘‘ That when any perfon fcffioii of 

** cjtr and terminer or gaol -deli very, or at any quarter or 
“ other, general feffion of the peace in England or fValtSj 
•* fhall be lawfully convifted of any grand or petit larceny 
** or any other crime for which he or Ihc (hall be liable by 
Jaw to be tranfported to America^ the court may order 
" and adiudgCj^that fuch perfon fhall be tranfported to any 
parts beyond the fcas^ whether the fame befitiialcd in Ame- 
rica or elfewliere, in fuch ^nd the like manner and for 
any term of years, not exceeding fuch and the fame term 
“ as and for which fuel: perfon was liable to be traufpoi ted 
“ to America*^ 


The former 
Saws coa* 
&rnwd, . 


(fl) TUifi fta- 
tutc only rc - 
lares to the 
cffL-nce of re- 
turning from 
tranfporta- 
tion, which 
fee Bcnk the 
4 rft>pagc 245 . 


t Sedl. 146. And it Is further enafted, par. 2. “ That 
“ where any perfon fo convifted fhall, in confequence 
“ thereof, be ordered to be tranfported beyond the feas 
•* or if his majelly fhall extend the royal mercy to any 
“ offender convidied or attainted of any felony, by w’hich 
he or fhc is excluded from tlie benefit of clergy, or of 
“ fuch flatutes as are equivalent tlicreunto, upon the con- 
“ dition of tranfportation to any parts beyond the feas as 
“ aforefaid ; then, and in any fuch cafes, all laws now 
‘‘‘ in force with regard to the tranfportation of crimi- 
** nals to America^ and particularly the 4. Geo. i. c. ii, 
the 6. Geo. I. c. 23. the 16. Geo. 2. c. 15. («/) and 
the 8. Geo. 3. c. 15. fhall be in force, take place, and 
enure, as if the fame had been fpecially recited in this 

« aa.’^ 


+ Se 6 i, 147. By the above ftatute the king was cm« 
powered to appoint three fupervifors for the purpofc of 
purchafing ground, and to erea thereon two fubftantial 
houfes, to be called Penitentiary Houses, for con- 
fining and employing convifts ; but as this part of the aa 
has never been carried into execution, it feems ufclefs to re- 
cite it. 

; 

P\ininimcnt m 4 15 further cnaaed by the faid ftatute, 

!wrratio\ 7 "^' par. 27. “ That where any male perfon^ at any feflion of 
^ * ‘‘ oyer and terminer or gaol-delivery in England^ or great 

‘‘ feffion in Wales^ fhall be lawfully convidied of grand 
“ larceny, or any other crime, except petty larceny, fof 
‘‘ which be fhall be liable by law to be tranfported to 
any parts beyond the feas, the court before whom any 
** fuch perfon fhall be fo coiivicled, or any other court 
holden at the fame place with the like authority, 
may in the place of fuch pun j/ment by iranfportaUon order 
and adjudge tiiat’fach perfon, appearing to be ofeompe- 

“ tent 
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tent age (a), and free from any bodily infirmity, lhall be («) Therefor# 
puniflied by being kept on board ihips or vcffels properly conviaion, 
accommodated for the fccurity, employment, and health ^ffenferVaU 
of the i^rfons to be confined therein and by being cm- ways enquir- 
“ ployed in hard labour, in the railing fand, foil and gravel cd of, afad re- 
“ from, and cleanfing the river Thames^ or any other river 
“ navigable for fliips of burthen, or any port, b^^rbour, ® 
or. haven in England^ fuch riverj port, harbour, or ’ * 

haven, being previoully approved and appointed for that 
purpofe by an order ot privy council, or any other fer- 
vice for the benefit of the navigation of the faid rivers, 
ports, harbours, or havens, or in any other public 
works upon the banks or the Ihorcs of the fame, under 
the management and direction of fuch fupcriiitendant as 
(hall be appointed for the Thames hy the juftices of Adi d-- 
** dlej'ex^ and for other rivers, &c. by the juftices of the 
county where they are fituated, or of fuch counties ad- 
joining the fame as the council fliall direft, at their 
“ quartcr-feflion, for fuch term, not lefs than one year, 

** nor exceefling -five years ; — or in cafe fuch pffender 
“ (hall be liable to be tranfported for fourteen j^rs, not 
exceeding feven years, as fuch court of oysr and ter^ 
miner, and gaol -delivery, (hall think fit to order and 
adjudge/’ 

t Se^, 149. And it is further enabled, par. 28. ** That Hard labour 
** where any perfon (hall, at any felTiOii of oyer and 
miner, or gaol- delivery, or great feffion of England or 
“ Wales^ be lawfully convifted of any robbery or other 
** felony for which he or (he (hall, by law, cither under 
“ this ftatuic, or under any other ftatute now in force, or 
liereaftcr to be made, be liable to fuffer death' without 
“ benefit of clergy, and hxs majefty fliall extend the royal 
mercy to any fuch offender upon condition of being 
kept to hard labour, during any fpecified term, in any 
Penitentiary House to be creeled purfnant to this 
aft, or fuch offenders being Males, upon condition 
‘‘ of being kept to hard labour during any fpecified term, 
in the cuftody of fuch fuperintendant as aforefaid, for 
the benefit of the faid navigation ; and fuch intention of 
iftercy (hall be notified in writing by one of the prin-. 

‘V cipal fecretaries of ftate to the court in which fuch offen- 
“ der (hall be convifted, or to any other court of the lame 
place with the like authority ; or if no fuch court (hall 
** be fitting, then to any juftice of over and terminer, or 
“ gaol-dcHvery, or juftice of great (elTions, by or before 
“ whom fuch offender (hall have been convifted or con- 
‘‘ demned ; fuch court or juftice may and (hall, immediately 
** on receiving fuch notification, allow to every fuch often- 

“ dcr 
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** der the benefit of a ^ccmditianal pardpn, iii the fame 
** manner as if there was a conditional pardon under the 
great feal ; and may and (hall order that every fuch offctl- 
“ dcr (hall be kept to hard labour in fuch Penitentiary Houfe 
as aforafaid, or in the cuflody fuch Superintendant 
** as aforefaid, for the time fpecified in the notification from 
fuch fecretary of ftate.” 

Howconvias t 150. And it is further enafted by 24. Geo. 3* 
may be re- fefl; 2. c, 56. f. 6- extended to Scotland by 25. Geo. 3. 
moved. jv ^5^ <c That it (hall be lawful for his majefty, from 
time to time, by an order in writing to be notified by 
one of his principal fecretaries of (late, or for any three 
‘‘or more Of fuch juft ices of peace for any county or place 
“ in which any gaol (hall be fituated, as (nail be authorifed 
“ by his majefty, under his lign manuaU to direft the re- 
moval of any Male oflTenaer, who fliall be under fen*. 
tence of death, but reprieved during his majefty’s plea- 
“ furc, or under fentence or order of tranfportation, and 
who having been examined by a furgeon, &c. (hall be 
“ fit to^be removed from the gaol in which fuch of- 
“ fender (hall l)c confined, to fuch place of confinement in 
“ England or JVaks either at land or on board any (hip or 
. “ vcfiel in the river Thames,^ or any navigable or otlier 
river, or within the limits of any port of England or 
“ Wales j as his majefty or any three of fuch juftices fa 
“ authoriieJasaforefaid, (hall from time to time appoint, un- 
“ dcr the management of any overfeer to be appointed by 
“ his majefty, or aiiy three or more of fuch juftices au- 
“ thorifed as aforefaid. — And every offender who (liall be 
“ fo removed Itiall continue in the faid place of confine- 
** nicnt, or be removed to and confined in any other fuch 
“ place as aforefaid, as his majefty or any three or more of 
“ fuch juftices (hall appoint, until luch offender (hall be 
“ tranfported according to law, or by the expiration of the 
“ term of fuch traafportation, or otherwife, (hall be entitled 
“ to his liberty ; or until his majefty, or any three or more 
“ fuch juftices fo authorifed as aforefaid, (hall dire£t therc- 
turn of fuch offender to the gaol from which he (hall have 
“ been fo removed.” 

A certificate Scol. 151. And the clerk of affize is dlrefted by the 
Ip be given, faid aft, ig. Geo. 3. c. 74. f. 29. and 24, Geo. 3. c. 53. 

7’ ** Iheriff or gaoler a ccr* 

3 c. 56? as^°' tificate in writing under his hand, containing an account of 
extends to the Chriftian name, furname, and age of fuch <^ffender, of 
aiithorife the . 

removal of offenders to temporary places of confinement, and X9« Geo. 3. c. 74. 
continued to June, f', i 79 . 3 > 3 * c. 24. f. 4 « 

hx$ 
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his or her ofTence^ of the court before which he or flie wa« , 
convicted, and of the term for which he or (be ihall hs fo 
ordered to bard labour; and the faid flierifF or gaoler ihall 
with all convenient fpeed, after the making of fuch order^ 
and the receiving fuch certificate, convev fuch offender to 
tlie place to which fuch order (hall direa, and deliver him 
with the certificate to the governor or fuperintendant as 
aforefaid, who fhallgi ve a receipt in writing under his band to 
the fheriff or gaoler delivering fuch offender, which fhall be 
his difeharge; and fuch governor or fuperiiitendaht (hall 
tranfmit the certificate to the clerk of the peace, to be in- 
rollcd among tlie records of the feflion/^ 

+ Seff. 15a. But difficulties ftill occurred, notwith- Oftranfpar^ 
ftandirig the foregoing ftat;ite, of fixing proper places for hU 

the tranfportation of convifts, infomuch that ‘‘ there was majefty fiiall 
“ fuch a want of convenient and fufficient room in many direft, 

“ of the gaols within England and Wales ^ that very dan- 
“ gerous confequences were to be apprehended, uplefs fome 
“ immediate provifioii was made for removing fuch offen- 
“ ders to fome other place of confinement To re- „ 

medy this inconvenience it was thought expedient to arable m 
empower his majefly, with the advice of his privy coun- 24. Geo. 3. 
cil, to appoint certain places, as well out of his majefty’s feflT, i. ch, la# 
dominions as within the fame, to which felons and other 
offenders might be tranfported ; It is therefore cnafted by 
2+. Geo. 3. felT. 2. c. 56. which repeals 24. Geo. 3. (^jThefeve* 
feff. I. c. 12. “ That when any perfon -or peribns at aiiy ral daufesof 
“ feffions of oyer and terminer ^ or gaol-delivery, or at any this aa are 
“ quarter or general feffion of the peace in England^ or 
“ great feffion of Wales^ or by 24. Geo. 3. c. 46. in Scotland^ 25. Oco. j/ 

“ Ihall be lawfully convi£ted of grand or petit larceny, or €.46, 

“ any other offence liable to trapfportation, the court be- 
“ fore whichany fuch perfon fliall be fo convifted as afore- 
“ faid, or any' fubfequent court bolden in the fame county 
“ or place with like authority, may order and adjudge that 
“ fuch perfon (hall be tranfported beyond the feas for any 
“ term of years, not exceeding the number of years or terra 
“ for which fuch perfon is or (hall be liable by any law to 
“ be tranfported ; and in every fuch cafe itlhafiand may 
“ be lawful for his majefty, by and vrith the advice of his 
“ privy council, to declare and appoint to what place or 

places, part or parts beyond the feas, either within his 
“ majefty’s dominions, or elfewhcre out of his majefty’s 
“ dominions, fuch felons or other offenders (hall be con- 
“ ycyed or tranfported ; and fuch court as aforefaid is here- 
“ by authorifed and empowered to order fuch offenders to 
'' be transferred to the ufe of any perfon or perfons, and 

his 
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his or their affigns, who fliall contrad for the due per- 
formance of fuch tranfpdrtatioa.*^ 

t Seff. 153. And it is further enaded by the faid fta- 
tute, “ That when his majefty, his heirs and fuccelTors, 
“ ll^all be p?eafed to extend mercy to any offender or of- 
“ fenders who fliall be convicted of any crime or crimes, 
“ for which he, (he, or they fliall be by law excluded from the 
** benefit of clergy, upon condition of tranfportation to 
“ any place or places, part or parts beyond the feas, either 
“ for term of life, or any number of years, and fuch in- 
‘‘ tention of mercy (hall be figiiified by one of his majefty*s 
** principal fecrcraries of ftate, it lhall be lawful for any 
court, having proper authority, to allow fuch offender 
or offenders the benefit of a conditional pardon, and 
“ (except in cafes where fuch offender or offenders fliall be 
authorifed by his majefty to tranfport himfclf, herfelf, or 
** themu lves) to order the .transfer of fuch offtMider or of- 
fendeis to any perfon or perfons who fliaii contra 6t for 
tlie dve performance of fuch tranfportation, and his or 
their afiigns, for fuch and the fame term of years for which 
any fuch otTondcr of offenders have been ordered to 
be tninfporrcJ, or for fncli term of life or years as ’hall 
“ »be fpecified in fuch condition of tranfportation as aforc^- 

•f- SeSi, 154. And it is further enacled, ‘‘ That fuch 
“ perfon or perfohs fo contrafting as aforefaid, his or their 
“ ailigiis, by virtue of fuch order of transfer, fliall liave a 
property in the ferviefc of fucli offender or oflcndtrs for 
fuch terms refpeftively. — And when any offender or of- 
fenders fliair be convicted of any crime or crimes, for 
“ which he, fhc, or thej, is, or arc, by law, excluded the 
“ benefit of clergy, the judge before whom fucli offender 
or offenders fliall be conviStd, or any juftice of the 
king’s bench, common pleas, or baron of the cxche- 
** (]uer of the degree of the coif, in cafe the faid offender or 
“ onenclers lhall have been tried at any court qf oyer and 
“ or gaol-delivery, in England^ or any juftice 

of Chcjl^ or fVales (extended to Scotland by 25. Geo. 
3. c. 46.), in cafe the faid offender or offenders lhall be 
** tried and convifted within any of their refpedtive jurif- 
clii^tions, may, o;i fuch intention of mercy as aforefaid 
being fignified to him by one of the faid principal fecrc- 
“ taries of flare, make an order for the immediate tran([K;r- 
“ ration of fuch offender or offenders in the fame manner 
“ as if fuch intention of mercy had been fignified by one 
‘‘ of the faid principal fecrctarics of ftate during the con- 
tiuuancc of the aflizes or feffions at which luch offender 
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.*'* or .offendets «ras;-or- ■^re-:.fonaega^ 

‘V 'fhatt .be conli<;]ered as ob. ' 

ieffiotu as afbre(aid^ and d)aU be » 

“ <l» fattcHconiequeiKcs as any oider^or die traii%h^)^jbp 
*‘ of. any offender or offenders, made, by kny i^ri 

“ and Urmner, greatfeffions, 6r gaol-acli\'cry,' dufing rhci ' 
continuance of tlie affizes or feffions.” 

t SeU. 155. ■ And it is alfo eha^ed, par. 13. « Tbit 
“ if any order for tlie tranfportation of any offender oan^ 

“ not be conveniently executed with, refpeft to thc place ia^*T • r!**ir? 
“ fuch order mentioned, either the king's . bench, or the ' 

“ court before which fuch perfon lhall have bccncoh- 
“ vifted, or any court liolden for the fame place having^ 

‘‘ like authority ; or {in Vacation time, and out of Term) 
for any two jufticesof theiting’s bench, eomthpn please . 

** or barons of the exchequer of the degree of the tSoif, to 
“ order that fuch offender fh^Lbe tranfportied to anjr odicr 
part or place beyond the feas, which fball have been' ap- 
“■ pointed by his majefty fot tbc tranfportatidn of fuch of. , 
fenders, in fuch and the like' manner, and fir tho^iame 
term of years, as fuch offender fhall be liable to be tranf.' 

“ ported for to the place memtioried in the original fentehce . 

“ or order ; and fuch order lhall be cOnff^ed as nfade he 
“ the fame time,, and lhall be as effeftual to every ihieht • 

“ and purpofc, and (hall have sill tlie fame confequences in 
“ every refpeft as the original order; for the . 

of fuch offender.” 


t Sfff. 156. It is aifo ensued, “ That the parron'. bpJ|^^i’l^ 
“ whom fuch offenders (hall be transfeinred as; 'iffbrc(at^^ 

(hall, before they arc delivered over, gii^e fbftbl^ity to 
“ tranfport them purfuant to .their feutenees, and pro- : * ~ 

“ cure fuch evidence of the landing of fuch' offenders ih tlie 
“ faid pacts beyond the feaS refpcftivcly, as the nature 
« the cafe will admit of. And that the court afotbiald nitey' 

‘‘ appoint two juftices wberp the offenders (hall beCOh'. 

“ vifted, to coiVtraft with any perfon ibr the perforii^e#;' 

“ of the tranfportation, and to oidcc fuch fhmri^^^ 

“ taken asafofefaid: audio cauft thc'^^<^|^rs 
“ livcrcd aicprdingly by their rc(peftiye;{p^K4 whi^ 

“ contmft'and feCurity &all be ceftiffed% 

“ next court to Iw hied of record.* And. 

“ (hall be by bp«id in the naine'of #5^ cjetlt *9f 


'+ Sr 3 '. :i57. . 'And- it 
“ foils fo contraftihg u uforelaid, 
fenders .(hall -bc: :(b‘'deliveif«id ' 
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^ feA witnncr m thfey fliall think carry and fecure the 
** ikid offenders in and through any county in Great 
** Britain towards the fca-port or place from whence they 
are to be tranfpoTted ;- and whoever lhall refeue fuch of- 
. *V fenders, gr allift tbdcein,{haU fufferdeatli without benefit 
of clergy.” 

The time ef, f 158. But it is declared, par. 9. That the 

?ce^nent|ftit . 4* time during which any offender mall have continued 

in gaol under fentcncc of tranfportation, or, being re** 
Vide ante “ moved under the provifions aforefaid fo), fliall continue 
13. ** confined, ihall be taken and reckoned in difeharge, or 

part difeharge, or fatisfadkioa of the term of his pranf- 
portation.” 

W traiif fir- ^ 59 * . Notwithftanding the provifions of Ae 

above ftatutes, itw^as found extremely difficult to fix upon 

proper places to which convifts might with propriety be 
tranfported ; and the- gaols, in every part of the kingdom, 
became fo dangeroufly crowded, that at the meeting of the 
rarliament in the twenty- fevehth year of George the 
Thiri), his majefty declared from the throne, ♦♦ that 4. 
plan had been formed, by his direflion, for tranfport* 
mg a number of conviSs, in order to remove the incon- 
vcnience which arofe from the crowded (late of the gaols 
in different parts of the kingdom and recommended to 
the parliament fuch farther meafures as might be neceffary 
jfor this purppfc 

Sefi. 160. In confequence of this recommendation, it 
is Incited by 27. Geo. 3. c. a. “ That whereas by 24. Gep. 
2. c. 56. it is cnaflcd, that when any perfon fliall be law^ 
"*4* 090. j. ^Tully conviacd of grand or petit larceny, or any other ofi- 
i " fence. for which fuch perfon fliall be liable to be tranfport- 

pd, the court before which fuch perfon fliall be convi£led, 
or any fubfequent court with like authority, may order that 
fuch perfon lhall be tranfported ; and that in every fuch 
cafe, his majefty, by Ae advice of his privy council, may ap^. 
point to what place beyond the fe^ fuch felpns ffiall be con* 
veyed,” Sec. See. 

Sc£f, 161. And it is alfo further recited, That ivlicn his 
piajcfty fliill extend mercy to any offender convided of 
" crime excluded from the benefit pf clergy, upon con- 
dition of tranfportation to any place, and fuch extenfion of 
pciprey ftaU be fignified by one of his majeflv’s principal 
iecretarics of it fliall ne lawful for anv court, having 
proper authority, to allow fuch offender the benefit of a con- 
f; ditionjft pardon, kn<i (except vyhere fuch pfiendgr fliall be 

authq- 
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atithorifcd to tranfport hinifclf) to order the transfer of 
fuch offender to any perfon who ihall contra^ for fvtcb tranf- 
portation, &c* &c. 

Se/f, 162* And whereas his majefty, by two fevera^ 
ordei*s in council, hath judged fit| by and with the advice of 
bis privy council, to declare and appoint the plate to udiich 
certain offenders (hould be tranfported for the time or terms 
in their fcvcral fehtcnccs, to be the Eastern Coast ok 
New South Wales, or some one or other oF the 
Islands adjacent ; 

Self. 163. And whereas it may be found ncceflary that 
a colony and civil government mould be eftablilhcd in 
the place to which fuch convifts (hall be tranfported, and 
that a court of criminal jurifdiftion (hould alfo be efta- 
blilhed within fucli place as aforefaid, with authority to 
proceed dn a more furnmary way than is ufed within this 
realm, according t6 the known andf eftabliQied laws thereof:’’ 

164. It is therefore rnafted, ** That his majefty Hw majefiy 
may, by his commiffion under the great fcRl, authorise *'*****'^^^^ 
the perfon to be appointed governor, or 

governor m the abfence of the governor, or fuch place, as governor of 
aforefaid, to convene from time to time, as occaiion may Sinetb ^ 

“ require, a court of judicature for the trial and punifhment cott^ 

“ of all fuch outiagcs and mi (behaviours as if committed ^ 5 ?® 

within this realm, would be deemed ajid taken, according triattf 
to the laws of this realm, to be tieafon or mifprifiou offenJert. 
thereof, felony, or mifdcmcanor.” 

Seff. 165. And it is further cnaSed, That the faid Whoare^kf 
court (hall conlill of the judge- advocate to he appointed and 

in and for fuch place, together wjth fix officers of his 
majefty's forces by fea or land : Which court fhnllpro- toproi^d in, 
cecd to try fuch offenders, by calling fuch offenders re- trying 
(‘peftively before that court, and caufing the charge 
“ againft him, her, or them rcfpcftively to be read over; 

“ which charge (hall always be reduced into wiiring, and 
<* (hall be exliibitcd to the faid court by the judge- advocate ; 

“ and by examining witneffes upon oath, to be admini^* 
ftered by fuch court, as well for as againft fuch offenders 
<< rcfpcftively, and afterwards adjudging, by the opinion of 
‘‘ the major part of the perfons compofoig foch court, that 
the parry accufel is or is not (as the cafe (hall appear to 
them) guilty of die charge, and by pronouncing judg- 
“ ment therein (as upon aconviftion by verdift) of death, 

“ if the offence be capital, or of fuch corporal puniihment, 
npt cMtiiding to capital punifl)mcnt,as to the faiJ court 

X z foaU 
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" fcallfcem mcetj and in cafeanqt capital, by pronotrncing 
<* jvdgnjcnt of foch corporal puni(hinent, not extending to 
life or limb, as to thefaid court fliaU feem meet.*^ 

Sefl. x 66 . ''And it is further enaAed, par. a* “ That 
•* the provoft^ marfhal, Or othei officer to be for that pur-* 
** pofc appointed by fuch go\einor or lieutenant governor, 
** ihail caufe due execution of iuch judgment to be had and 
made under and according to the waitant of fuch go* 
^ vernor or lieutenant governor in the abfence of the 
♦♦ governor, under his hand and feal, and not otherwife ; 
“ I^io\ided always, that the execution fliall nbt be had or 
done on any capital convi A or conviAs, unlefs five per- 
fons prefent in fuch court fiiall concur in adjudging him, 
her, or them, fo accufed and tried as afoieiaid, to be Ve- 
fpeAivjcly guilty, until the pioctedings (hall ha\e been 
“ tianfmitted to bis majelty, and by him appioved.” 

And it is alfo cnaAcd, pan 3 . 1 hat the faid 

‘‘ court (hall be a court of iccord, and (hall have all fuch 
pojvcrs as by the laws of KnoJand are mcidcnt and bij* 
longing to a court pf record,’" 


CHAP- 



m 


chapter the THlRTViPOURTH. 

o t 


PLEAS lit abatement. 


^ND now I come to Pleas in Abatement. 

Having already coniidered thfem foFar a^ they particiilaily 
relate to appeals, indiftmcnts, and informations, in thefeve* 
lal chapters concerning them ; and having (hewn what pleas * 
aie good in abatement of an appeal (a) ; and, that an (a) Chitp. 13* 
appciicc may plead as many of them as be pleafes, nrUefs iedton to 
Uiey be r^ugnant to one another, and afterwards take the 
general iflue (/^) ; and, that the fame matters may be plead- tit, 

cd to an appeal on an arraignment thereon at the fuitof the i37‘ 
king, as on an arraignment at the fuit of the party (c) ; (O Chap, 45, 
and in the fame chapter, Avhat mifnofmers, &c. may be 
pleaded in abatement of an indictment [d ) ; and, what to 71, 
pleas are good ni abatement of an information [t) ; and (0 Chap, ti, 
liaving alfo coniideied demurrers in abatement ( / j ; I (hall 
in this place take notice only of the following particulars, ^ ^ 

Se^. I, FikST, That it hath been holden (f J, that it (^) 1, jbnes 
is no good plea in abatement of an indiClmcnt, as it is of an 199, 
appeal (A) or information (/),thatthcre is another indictment * 47 * 

againft the defendant for the fame offence. But in fuch 
(k) a cafe the Court in difcrction will quafh the firft in- bh.»i,63. 
didment, if any fault can be found init> (t)C.Cfir,i47. 

1. Jones 199. Vide the cafe of John Swan and Ehzabeth JefTerlet, Fo^er 195, io6. 
Alio Rese *v. Stratton, Douglas 140. 


Sc^. 2. SreoNBLV, That where an indictment of 
capital crime is abated, for a mifnofmei* of the defendant's lea, 70, 71!^" 
(/) chiiftian name, the Court will not difmifs him, but (iw)*Sum. i4$. 
caufe him to be indiCied de novo {m) by his true name, and *• ^*(4 ^7^. 
arraign him again on luch new indiAment, ,For 1 take it ^ 

to be fettled («) at this day, that regularly a defendant (hall 
not be dirmifled for an irifufficieucy m an indidtznent or an r^)Vi 4 e 4 a|, 
appeal for a capital crime, 199. 

fi. Con. It, n. 4. 41, Fi^r. Mifnp. 18. Coroiie 8S, B, MifftC. *3, WfJ 
u\c B41I of Banbury’s Cafe. See t^e books cited c. 41, fe^. at*' 
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Bk. 2 . 


TmRDi.T^ That a defendant appearing iratiSf 
Aaj Trin. attd by attorney to tn information, may (a) plead a mifiiaf- 
in abatement, as well as if he had appeared in proper 
Wilby. p^fon ; for if he be not the pcrfoii intendedi the attorney- 
general may f eject the plea and fign judgment on a nihil 
diciu But if he accept ^he plea, be thereby admits him 
that pleads it to be the perfon concerned to make a defence, 
and therefore (hall not afterwards, fay that it doth not ap- 
pear but that the pica might be put in by a (Iranger. 

- Pt>tt«r i6. : 4- Fourthly, That a plea in abatement of the 

jurifdiaioii niuft be pleaded before the general iffue. 

Seh. 5. By 4. & 5. Ann. c. 16. f. No dilatory plea 
Iball be received in any court of recoid unlefsthc party 
offering fuch pica do, by affidavit, prove the truth there- 
of, or ihew foine probable matter to the Court to induce 
^ V them to bclkvc that the faft of fuch dilatory plea is true.” 

krri 116*. therefore it feems that a plea in abatement 

’ * * in an information ^ug warranto ought to be verified. 


Swra* tt6t. 


7, It feerps alfo that It Ts not ncccflary to verify a 
plea in abatement of an indiftment of high treafon on a 
trial at ban hut that on an indiftment in the ordinary 
courfc it muft be verified. 


CHAP^ 



(2IUPT£R the tHIRTY-Fir^ 

bt ’t HS 

PLEA or AUf REFOli'S ACQjllT; 



jpLEAS in chief are either, in ^r-, or, the gtntral ij^uSi 

As to PLEAS iy BAR, having fhewh ^Iresti^, What 
pleas of this kind to an appeal are good» which fnew^ that , ^ 
tile plaintiff had never any right to bring it {ctj i anS where W 9^.* 
zretraxity nonfult^ dif continuance^ or hf ohcapp^l 

may be pleaded in bar of another (ij : and where 
bringing of an appeal againlt one perlon vrill be a bar 
to a ftibfequeht one againit*^ another petfoa not hani^: 
in the firft (c) : and where a retekfe will bar ah ^peal (c) $c^e 

(tf): and where - " ^ " 

appellee, and 
what pleas ol 

iflue if) : and what is a good plea ih bar to aa ah- It 
formation (;), : 

1 ihall, in this place only con^def, 

t. The plea of autrefeits acquit. 

2 . tiie plea bf autrtfoits attaini, 

g. The plea of auirefeits nhvifii 

4. Th? pica of a parddii. 

Ahd first of the plea at autrefoitt dcguUi 

&eti. i. The plea bf mtrefiitt dc^il h ^chlid^ t>A 
this maxim, (b) tliat a man lhall not be brought int<».dan^ (i) S.P,C 
get of his life for one and the fame oflfcncc, more than#»fc • > 
oacci From whence 'it is generally titkeh, fay 14 thejf.sf** ^' 
bocks, (/) as an ohdodbted cbnfequcncfc, ttac Whbe. a 

B. 9. Mi 6oro&c |» CfotbpMs iit. (/)8e« tii 4 ain|iM) * 

fell a;e other parti of tliia ehsjaer,jind $. E. j.a54 , 

" .X 4 . mvi 
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man is oAce found not guilty'* on an indiflment or ap-^ 
Infra peal,&ec (a) from error, and {h) well commenced before 
?• any (r^ conrt whicl^ hath jurifdiftion of the caufe, die may^ 
Infra 10. common law, in all (d) cafes whatfoever plead fucii 

{« »«. E. j.' acquittal in bar of any fubfequent indiclment or appeal 
S4* for the Iklne efime. 

Ab. F. Coro* , 

DC 136* 4io Alilze 9. Ab. F* Coronc 220. B. Coronc 12c. 2. Leonard 16 j« 

Infray (b^kton 141 15* 47* 3- Ab. F. Corone 104. B. Appeal 14. 

The fevcral fiat for the more diftin£l underftanding hereof I fliall par- 
vhicb^h^^ ticularly conlider, 
iile M coAfidcred* 

li How far he who pleads this plea mull be ready to 
produce the record of his former acquittal. 

2. Where a variance between the record of the former ac- 
quittal and the indidtment or appeal to which it is pleaded, 
may be helpcfd. 

3. How far other difeharges of a former profecutlon hsive 
the fame effeft as an acquittal by verdidt. 

4* How far it is neceflary that the indiftment or appeal 
in the record of acquittal be free from error and well com- 
menced. 

5. Whether an acquittal in any court which has a juiif- 
* diftion be fufficient for this purpofe. 


6. How ftr sitilfequittal of a perfoii as principal will bar 
a fubfequent profecution againit him as accellary \ eti con* 
vei'foy how far an acquittal of a man as acceilary will bar a 
profecution agaiiill him as principal. 

7. How far the law is altered in thefe refpe&s as to an in- 
dictment of death, by 3. Hen. 7. ciiap. 1. 

As to the fiift .particular, vlz\ How far he who pleads 
this plea mull be ready to produce the record of his former 
acquittal. . 


p ^ 2. I take it to be (f) agreed, that fiich plea being 

' * V a pica in bar, and die record not in the cuftody of, nor the 

2i5. property ofi hi*^ ^^sit pleads it, there is no need to plead 

■f liifc .. ■ 

33. F. Moij. "de Fairs, 35. RaCal 383. feems contrary. 


with 
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with z'frrfert ftu fede ftgxlli\ (a) bnt thic defeidantfc^ ^'C®*^*'*“* 

have a lb) day given him to bring it in. ♦ And ibens is in 

Bttoi a note of a (c) cafe in the time of Miluxar'd the 

wherein a plea of autrefoitx acquit was dlfallowed. becatile the (t) Co. £4tt. 

defendant fliewed fortli the record when he pleade^ it ; and t*e. 

the book gives this rcalon, “ That the tecetd ought to tome Corono 

“ before the lourt by wrtt:* 

*18* " ^ 

But z6. Ailizc 15. Ab.F. Corone it. H. 4. 4i« Ab. F.Mon. FaiU 
B. Corunt a.9. 9. H. 7, 19. Ab. B« Appeal 89. feem contrary. 


As to the fccond particular, viz. Where a [d) variance id) 
between the record of the former acquittal, and tlie indift- 7 ® 5 *' 
ment or appeal to which it is pleaded, may be helpedlr 


Se^. 3. I take it to be clear, that if the nature of the 
crime be in (e) fubftance the fame, a variance may gcnerally Y^^ ' 

be helped by proper ( f) averments. And therefore if a a,.; ; 
man be named in the firft record Tsoman^ and in the fecond S. F. 
(tentleman^ yet it feems (f) clear, that he may make good ( f ) S. fio C* 
the variance, with an averment that he only was . meant Summary ’44., 
der each addition. ' SesCeganV 

^ • Cafc,Cafcsi 

Crown Law 355. ) Kcilway 5J, ^ 


Alfo if a man be acquitted of an indi£tment of mur- 
der or robbery enju/dam {h) tgnou^ and afterwards arraign- (/?) Sup,, 0.25. ■ 
ed on an indidtment for the fame faft, deferibing the 73* ' 

perfon killed or robbed by his proper name, yet it hath 
been holdeii, (/) that he may plead the acquittal bar, (/) K4iliyi«5, 
averring tliat both tlic indidiments, arc for the very fame Dyer tij; 
felony. F.Coronci59, 


Alfo if the perfon killed be deferibed by his proper name 
and fui name in the firft indictment, and by the fame chrif- 
tian but by a different furname in the fecond, yet it hath 
been [k) adjudged, that he may plead an acquittal on the 
firft in bar of the fccond indidtment averring that the per- 15; 
fon fo differently named was One and the^famc perfon. But Coro- 
it feems ( 1 ) advifeable in fnch cafe to add a further aver-rp^^f* 
ment, that the perfon killed was knowm as v -li by the 
name in the firft, as by that in the fecond irr'iament; s. 
for if he were never known by the name in the frit ihdi<S- ». fiaic 
ment, I much queftion whether the defendant coulcj ^ 
found guilty upon it ; and if he could not, it feems plain 
that his life having never been in danger by it, the ac- 3. Vamaec*^ 

B. Corone 49. 1. Roll. 368. fiO Sutnmary *46. B P. C. 105. Cr:’in|:ton xiii 

quittal 
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if upon it (r) cannot be any bar to a fobfexjuent in* 


B«t if there he no other variance between the firft and 
l^nd in^iitnrent bet only as to the {&) times when the 
S*Jmmry24.s. crime is alledgcd to have been commuted, or as to the (r) 
a*. Aifeftc. being both in the fame comity, there is no doubt 

Aba F* Cor, regularly it may be helped by an averment that the 

»7|» felony in both is one and the fame, bccaufe neither the time 

nor place laid in an indi£tmeut, &c. are material upon c vi- 
ta. H, 4, dence, fo that the defendant be proved guilty at any other 
^.B^Cor, W before the indidment, or at any other place (r) 
within tlie county. And it is liolden by (/) Staundf^rJex 
3t« that an acquittal of minder in one county may be pleaded 
F. Mott.de bar of a fubfequent indiftihent m anotlier county fof 
rr^:,. murder. 

P.Cor, Affizc 15. Ab. F. Cor. 166. Crompion rt*. Sum. 24^ 

a. Hale 24$. S. r- C. 105, jc6. {a) Summarv Siiikeld 288. ff) Sea 

the chapter of EMdence; and Summaiy 264. (/) b. l\ C. 105/ See Cromp. xt. 


Iractsnce 


But this Icems ^ueftionable, bccaufe all indiftments arc 
local; and theieforc if the firfl; were laid in an improper 
County, the defendant could not be found guilty upon it, 
f iVM C St nodangei of his life, and theic- 

. » 10!^* cannot plead an acquittal upon it rn baf of ^ fub- 

* fequciit indiiimcnt in the proper county. But it the firft in- 
dictment were in the proper county, the lecond cinnot 
but be in an improper one, and confcqucntly the defen- 
dant, not being liable to be found guilty upon it, cannot 
be faid to be reduced by it to the inconvenience of being 
twice brought into danger of his life for one and the fame 
(F) Sup«re£t. offence, the avoiding ot which inconvenience (h) feems the 
A S| 9» 10. chief inducement for which the law allows the pica of 
autrefaiti acquit. 

SeSi. 4. But if a man (teal goods in orte county, and 
then carry them into another, in w'hich cak it isceitain 
(1) that he may be indided and found guilty in either, ii 
feems very rcalonable, that an acquittal in the one county 
for fuch Itcaling may {k) be pleaded in bar of a fubfequent 
prokcution for the fame ftealing in another county, bc- 
caufe the defendant may be altogether as well conyifted 
in the one county as in the other ; and therefore if ho 
could not bar the fecond profecution by the acquittal oit 


, , • c- *3- 

fed. 47- C.25. 
fcA. 3S. and 
B. i.c. 33 . 

■^4uAffi*e 

3 .Corme 

aact* 

Bat this is 
left doubtful, 

•IS- 4-H. 7 


S. ?. C. 105, 206. 

. 5. F. Coione oi« 


Summary 14$. Crompton ixs« B. Cor one 

thi 
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thefirft, bis life would be twice in danger frqift diet wbfeli 

is in trutli but one and the fame offence^ and ctm- 

iidered as a new one by a mere fi^on or conftradion of 

law, which (hall hardly (a) take place againft a' maaim 

made in favour 6f life. And as to the (^) objc^t^on, that 13. 

the jurors of the one county can take no manner of conu* c. 

fance of what is done in the other, and conlcqilcntly call- and c. 

not try whether the felony whereof the party is indified 

in the fecoiid county be the very fame w'ith that of which 

he is acquitted in the firft, it may be^ anfwcrcd, that it ap- * 

pears from the old books, that anciently the judges often 

fatisfied themfelves of the truth of an averment that the 

offences in both indiftments were the fame, by (r) wit- (c) iS, Aff. 

nefles, or by an {d) inqueft of office, without putting it if. 

to a trial by jury, upon an ilTue joined, on the denial Al>.F.Oeca- 

thereof by the profccutor, which feems {^J to have been b® 

of later years tlie ufual method. But granting that it is Aflise^* 

to be tried by fuch jury, I do not fee how it follows, that Ab.-F.<!iSor. 

bccaufe tliey cannot convift a defendant upon evidence of 

a faft done out of their own county, therefore they cannot 

collaterally inquire whether an onence laid in their own 

county be in iubflance the fame with that done in ano- SeeVd^.C 

ther, lince it cannot be denied but that in abundance of U) 9* 

cafes a jury of one county may receive evidence of fafts Ab«B. App* 

done in another. To which may be added, thatm the 

YEAR-BOOK of 4. Hen. 7. 5. p/. which is the (/) chief au- (f) 

thority for the contrary opinion, it is admitted that anac* * 39 * 

quittal of an appeal of larceny in the one county, may be pTcorwieCg^ 

pleaded in bar or a fubfequent appeal in the other ; becaufe S, P.C. toa.*" 

fuch an appeal intitles the plaintiff to a reflitution of the Sununary«4^« 

goods, whereof being once barred he is barred for ever- 

But granting this to be a good reafon, which yet it feems 

difficult to make out, the very fame may be faid at this day 

as to an indiftment, which, fince (g) 21. Hen. 8. c. 11. 

intitlcs the proftcutor to a reflitution alfo. Befides, taking ^a3.f«a..5St 

the law as it flood formerly, why may not a jury of one 56. 

county try wl ether a felony therein indidted be the fame 

whereon the party was before acquitted in another county, 

in the cafe of a fccond indidl merit, as well as of a fecond 

appeal ? 

SeSf. 5. It feems fA), that it is no plea to an appeal Cl>)a.Ri4i.3w 
of larcerty, that the defendant hath been found not guilty ^ 

in an adion of trefpafs brought againft him by the fame 
plaintiff for the fame goods ; for larceny and trefpafs are -6. 
entirely differeiiR 



{it) Coi^X 4 t;^« 

* 4 f * 5 - 
<£) j}. Inft* 

it|ffimarY«46* 
aJak £4^. 
Foftcr^25« 

^JS.F»C.i»5 . 
filiiininary^44. 
B«C<kronc II. 


(/^JKelyw 30. 

5 »- 


C. 5 fc 3 #ftdV. 

124, 130, I3I. 

4 - 

4 ** 

Ab. F. Mon. 
de Fatu 128. 
B. Coronca^. 
B Appeal 33. 
B.Varianc6 3i. 
Vide S. P.C. 
xo6. 


Of THU tLEAoF AUTREFOITS ACQUIT. Bk. 2. 

fccms a ^tueral (a) role, that a bar in adlion of 
^ iliftrior nature will not bar anotlier of a fuperior. 

Yitt it feemSy {^] that an acquittal in an indiflment of 
murder be a good bar of an indiftsnent of petit trea- 
fon» becaule bgtli offences are in fubftance the fame. 

But jt^iscleary that an acquittal of one felony is (c) no 
manner of bar to a profecution for anotlier in fubllance 
different, whetlier committed before or at the fame time with 
that of which he is acquitted 3 and therefore if a man coin^ 
niit a burglary, and ileal the goods of A. and and be in- 
dited for the burglary and ftealing the goods of A. and ac* 
quitted, it hath been adjudged^ (J) that he cannot plead 
nich acquittal to an wiciiclmcnt for Oealing the goods of B. 
But it feems agreed, tiiat be may plead it to a fecond indid- 
mcnt for the burglary. 

As to the third part’cular, viz. How far other difeharges 
of a legal profecution ba\e the lame effeft as an acquittal by 
vcrdift. 

6. Having flicvrn already in the (^?) chapter of Ap- 

n als, Ik w far the difchargc ot one appeal will bar another, 
hall only add lalhis place, that rotwithflanding the (/ ) 
allowance of a pardon, any other bai ol one indidmtnt, 
feems to bt pitadable iii bar of anothi 1, and bv the like rca-^ 
fon whatever hath been alloncd a good bar of one appeal 
may be pleaded in bar of anothti 

Yet it feems, that no other dif.hi»ge of an indiflment 
will bar an appeal, and no otliei dilchaigc of an appeal 
willbir an inJittracn*^, but on*y an (^0 aequiital by battel, 
or an acquittal by vcidift on tlie'gfntiai illiie, finding tlic 
defendant’s {h, innocence; a'> uIktc it finds him not guil- 
ty on fuch an iHuc, on an indiftment 01 appeal of any 
felony whatlccvcr , 01 v here it finds him (^) guiltv of homi- 
cide je difmdtrdo^ ox per injortununh^ on an indiftmcnt of 
miiidei. 


a. Hale 
Intra f. 7. 

0> S- Inft. 

CwiptonTir, 

4. Coke 4C. 

(i)I)ver ifto. But It hath been adjudged, {Jt) that whexc a demurrer by 
Crainptoniu. an appellant to a tender of battel to a pita, hath been ad- 
judged againft him, yet the appellee may be afterwards ar- 
raigned at the fuit of the king. 

fASum 9 ^ 7' Matthew l^a^e in the (/) chap- 

% ter oi Autiefoit^ acquUn that an acquitt j 1 by battel in an appeal 

is no bn ^/f m indictment. But I 5nd 10 other authority 

to 
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to this point but a note in Fhzhcrbfrt (a) of a cafe tO Jthb M Cor* 
purpofe in the time of king Edward ^he fecond* To whJth 375 * 
it may be anfwcrcd, that Uiis matter is only fpoken of in-* 
cidcntally, and not adjudged ; Staundfot de in the 

fame place (b) where he cites it, makes a quare, whether it (^}S.P.C«iel^' 
it be law or not. And it is expicfsly holdcn hy^ J^rafion^ ' 

(r) that an appellee who vanquifhes the appellant in battel, 
lhall go quit not only from all other appeals, ‘‘ but alfo i9.Ccd*8* 
from the fuit of the king ; becaufc by this he clears his‘ 

** innocence againft al*, in the fame manner as if he had 
put himfclf upon his country, and his county had 
acquitted him.’* Alfo it is admitted by Ar matthew 
Hale in the {d) chapter of Indiftmcnts, that if an approver Sum.aoa. 
be vanquillied in battel joined on his appeal, he Hiall be 
hanged, and the appellee difeharged without being arraign- vijefap. e. 
cd at the fuit of the king. Alfo it hath been ad- 25.(1 a. jo.' 
judged, that upon fuch a vnnquiflimenf, the appellee is in- *1. H. 6. 34. 
titled to liis damages againll the appellant, as being iegit'imo 
modo acqmctatus^ which feems ( f ) neccifarily to imply that ^0 
he is finally acquitted as well againft the king as againft the L *P. C. i8Si« 
party. Sup. c. 43. 

fefr, 140. 

(/■) S. P. C. 169. Sup. c. 23. feftiott s4eb 

As to the fourth particular, viz. How far it is neceflary 
that ,thc indiftment or appeal in the record of acquittal be 
free from error and well commenced. 


Sill. 8. I take it to be fettled (g) at this day, that (A) where- 
rver the indidhnent, or appeal, whereon a man is acquitted, 
is fo far erroneous (either for want of fubftance in fetting 
ouulieoume, or of authority in the fi) judge before whom 
it was taken), that no good judgment could have been 
given iipon it againft the defendant, the acquittal can be no 
bar of a fubfequent indiftment or appeal, becaufe in judg- 
ment of law the defendant was never in danger of his life 
froni the hrft ; for the law will prefyme prma facie that 
tlie judges would not have given a judgment which would 
have been liable to have been reverfeJ. Kut if there be no 
irror in the indiftment or appeal, but (i&j only in the pro- 
cefs, it feems agreed, that the acquUtal will be a good bar 


(g) 4. Coke 

Summar]r 244 ^ 

2. Hale 248. 
251. 

3.1n(l. 214. 
P.Ci rone 444* 
Sup, c. 23. 
fed:. 140. 
Cromptop II2 
20. H. 7. XI, 
12. 

9. H, 5. 2, • 
Ah.B. Ant). 


B. Corone 34, 

F.Coronc 6S. confirmed by Loid llardwickc, 3. Peer Wras. 480. (^k) But Snund- 

fordc feems to be of o|>inion, th^it an acquittal on an erroneous appeal, is a good 
hir to an indiftment till it be reverfed by cuor. S. P. C. 106. cited in Crompton 1 22, 
But this feems repugnant to all other books, and to wlut U faid bv Staundfordc him- 
Iclf in the very fatrje page. Indeed in the fvcond tdiiion of Halt’s PlcoS of the 
Crown, there k a note to the fame LfTcft with what is fud in Staundfordc ; but thia 
it nianifcftly mifprinted, an I the word acquit put for attaint, fij Crompton iti. 
fcup. c. 9. ft ft. 15, iC. 4. Coke .;6. (^) T. Corone 444. 9, H. 5. a. Ab. B. 

jc<.l Corone 3^. l\ Cortne 68. b. P. C. ic6. 169. CromptuU iia, 

2* Halt 2^8. 


of 
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rf t fobfequent profecintion, tiotwithftanding fuch error ; 
’'tne' beft reafon wb^of feems to be this, uiat fuch error 
i* (4) fslyed by the appearance. 


M.f, 9 * It feems agreed, (i) that an acquittal on an 

'»*»*f*' -appeal brought by one who had no right to bring it, as 
by any other woman (r) except the wire of the deceafed, 
JVb S App *"y f except the next heir, is no more 

bar to an appeal by another appellant, or to an indiftment, 
than an acquittal on an infufficient appeal or indiAnient 
tfv!P*Ceic 6 . would have been. 

Sn^ryz4s- 

a. mlc a 49 * (0 c* *%* feft. 56, 37, 38. Sup. c. *3. f. 39, 40, 4X, 4*. 


As to the fifth particular, viz. Whether an acquittal 
in any court which has a jurildivSion be fufficicntfor this 
purpofe. 


(e) 9« AtSxc 10. Notwithftanding the (e) opinion in the Boot 

> 5 * that no acquittal in any other court can be any 

W 4* Coke 'bar to a profecution in the court of king's bench, becaulc 
iaW 3*5- higheft court, I take it to he fettled (/) at this 

•tx.lf.4.41. day, that ah acquittal in any court whatfoever which h’la 
Ab. F. Monf. a juiifdiSion of the caufe, is as good a bar of any fubfequent 
^ profechtion for the fame crime as an acquittal in the hightft 

A^b. F?Cof.* And therefore it hath been adjudged that an 

1^4*. * ' acquittal of murder at a grand ielhon in ffalts, may he 

pleaded to an indiilment for the fame murder in Ruglaud. 
Ab. B. Cor. For the (b) rule is, that a man’s life lhall not be brought 
Crpm^oVii danger for the fame oiFcnce more than once. 

£» CN^one a^o. (^) 1. Lev. 1 18. i. Sidcrfin 179. (/>) Sup. c. 25. f. 41, 42. 


As to the fixth particular, ^iz. How far an acquittal of 
a perfen as principal will bar a fubfequent prolecution 
againft him as acceflary ; and e cower fo^ how far an acquittal 
of a man as acceffary will bar a profecution againft Inm as 
principal. 


</7 Kcly. ss» 

V'd F f feems to be fi) fettled at this fij day, tliat 

34a* an acquittal of a man a? principal is no bar of a fubfequent 

Iuinmary244. profecution againft him as accf(fary after the faii^ becaufc 
i« HaJ/P *44. luch acquittal clears him only ot the charge of having com- 
S. r. C. 105. mitted the fact , which being a crime cntiicly difieient from 
Crofnntf>ji42. receiving him that hath committed it. tlicic feems 

J17, Afiizc 10. reafon that the acquittal of it (houid bar a pro- 

Ab. F. Cor. fccution for tlie receipt, than it were oSinccs that boic 
MO* no tnaimcr of relation to one anothtr. 

luCQrop^ 

i5|. Lamb. b. a. c. 7 , (^) Coi . I*. Cor. 


h it 



Gh.35?OFTHsPLEAdFAtrrREFOITSi«2Qplt. 

ButitIs(a)hoWen inm»ny get^ 

trary to what is admitted {^) to faave^^eeii idieaacknt utwV} . ^ 

that the acquittal of a man as prinapal is a good bar «f a 
fubfcquent profecution againft him as acuffary for , 

it is faid, thatfuch an acceflary is in fomenieafttra(c; guilty c* 7 * - . j 
of thefadt, and therefore that an acquittal , ’Which clears 
man . from being guilty of the faS, doth by ^onfcquehce V 

clear him from being liich an acceflary. 

Croniptoa^a*. 

1 1». But the principal authority in the old book is a. E. 3. 20. Ab.F. Coroi;w 
jvhich fceins inconfifteut with iticlf ; for the words are for an examplcpthata 
in ftich cafe be twice put toanfwcr, We award that you go quit. And F* Corpne 
is contradicted by all other books ; for it fays, that a man acquitted as prlaclpak catt-> 
not befo much as arraigned as an acceffary after. And 17 Affitc 10. Ab. B. Co- . 
roue 1Q5. and F. Corone xoo- er^tend only to the cafe of an acceflfary after. And* 
8. H. 5. 6. Ab. F. Corone 463. esprefsly goes upon rhe fupporition, that a manmaf 
be found guilty as principal, upon evidence which onlv proves him accciTary. (^} 4 ^ , 
P. C. 105. F. Corone 414. 2. Hale 244. (r) Vide fup. c. a9.fc^:."x3, 14. XsHaiip^ 
626. a. Plale 244. Kclynge 25, 2<». 


And this feems reafonablc upon the fuppe/iUon thzt vl mzn 
may be found guilty of an indi«5lmeut againft him as prin- 
cipal, upon evidence which only proves him to have been 
an acceflary before. But if a man cannot be found guilty 
of fuch an iiuliftmcnt upon fuch evidence, as it is ftrongly 
(d) holdcn that he cannot, it may with great reafon be 
faid, that the acquittal of him as principal no way acquits 
him as acceflary before ; for if fo, be might fave hinifelf 
by a mere flip in the indictment, and bar all other profe- 
.cuiions by an acquittal on a trial, which in truth never 
brought him into (c) danger of bis life. And it is upon 
this fuppolition, as I fuppofe, that it is holdcn in fome 
(f) books, contrary to thofe above cited, that one who 
has been acquitted as principal may be tried again as ac- 
ceflary before, as well .as after. 


Stiw.iSC, 
Keilway 
’ DalifoA 14* 

(^) Vide fup* 

f. i..8,4‘,v1o« 
</) Keilway 

Paiilbil f4^ 
Lamb.bi2. 

7.^ 1 ' 


Mr. Juftice Foftcr contends with (bme warmth for the oninion of our. authbr, 
lhat the acquittal of a principal js no bar ro a fubfequcTit proiccution aga|n41um a« 
an accclfarv before the fabl in the fame offence. 3, Difedurfe 362. And iu Fe- 
bruary 166S, Samuel Aikins was tritfd on two feveral indictments ; (irft, at prills 
cipai, next as acceflary iu the murder of Sir iEdmoi^dbury Godfrey, a, 

Tiiais 798* 


Se/T. 12. But it Ibems (f) agr^, that an acquittal of a (glCxoa^ 
man as acceflary before, or after, is no bar to a fublequent ^ 
j)rofccution againft as ptincipaj. mf*™* 

t, Hale <sa. 


Seil. 13. Alfo it' hath been hoMen, that an acquittal *• Hale iM« 
a man a$ accelEiry to qne pFiadpal, tyill aot lave him l*?i i 

from 



Bk.2. 

^mg aftferw^rds as acceflary to anotbiwr 5 ii 

“* Sut for this I ili'aH refer to Chapter 29. 


, to ^thc fevent^ particular* v/s. How far the Jaw i$ 
altered in theft fefpcdls as to an iuUiitmeut by 3. Hen, 7. 

x.^I. • • \ ‘ ' 

0 Svip*MSr 14. It ftems agreed, (a) that by the common law 

, ah acqtil^al on an indiiSment might be pleaded in bar of 
an, appeal- iA the fame manner as an acquittal 
of any other felony might be pleaded in bar of a lubfe- 
V profectiiion ; and therefore in favour of appeals a 

44 i]E, 1. 25. general practice was introduced, (/<) not to try any perfoii 
B. App., pa^in indictment of death till after the year and day had 
si*Pimary244 beeii pafled, by which time it often happened that all was 
' foy^dtten. For reformation thereof it is enafted, ‘‘ 1 hat 
47. E. 5* 16. ** if any man be llain or murdered, and thereof the flayers, 
^Ab, F. Core- *ritiurGcrcfs, abettors, maintainers and comforters of the 
i^ AMcal that the fame flayers and murderers, 

^5. lot! all other acceffaries of the fame, be arraigned and dc^ 

afLcoaiMfd , terinined of llic fame felony and murder at any time 
^ at the kind's fiiit, within the year after the fame felony 
and murder done, and not tan y the year and day for any 
j?. Air?2c i 7 * ** appeal to be taken for the fame felony or murder. And 
{^) Vio€.fup. it it happened any perJbn named as principal or ac- 
€.25. jVft. 15, ccflkry to be acquitted of any fuch murder at the king’s 
CtomptoniJi.u ^’ithin the year and dav, that then the fame julliccs 
7fo8?^* “ afore whom hC' is J^cquittecI, fliall not fnffer him to go 
a*iet 4 ?rVi. Jarge, but (e) cither to remit him again to the pri- 
Sumnuryi44, fon, or clfe to let him to bail after their diferetion till 
a; 4 <* ‘ that year and. day bepafFcd. And if it fortune the Tame 

** felons or murderers, and acccflarics fo arraigned, or any 
32. A?4f2^e8! “ them to be acquit, or the principal of th.e faid fe^ 
Ai! t» A - " it lony, or any of them to be attainted, the wife or next 
“ heir to hiii) fo flain, as fliall require, may take and 
Ak n A ** have their. appeal of the fame death and murder, with- 
i^ai ** in the year and day after the fame felony and murder 

ii.'H. 4.94* done, ngainft the faid perfons fo arraigned and acquit, 

“ ‘ and all other tlieir acceflkries, or againtt the acceharies 

‘‘ of the laid principal, or any of them fo attainted, or 


At>. B, Ap- 

■is;* ■ 


Ab. B. Ap 
peal 36 f 


** againft the faid principal fo' attainted, if they, be -on. 
live, and the benefit of his clergy thereof before no^ 
had; and that the appellant fliall luive fuch and dike 
“ advantage, as if the faid acquittal or attainder had not 
** been, the faid acquittal or attainder notvvithflatiding. 


Ab.' B. Ap 
7 «t* 

0 Videfu-. 

At 33 - 

[Hi, 

ypSrfft&tow'iii. 
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Se^. 15. It feems (a) agreed, that tliis ftatutc lhall not («)Sum.244, 
be conftrucd to extend to any other appeal but that of death, ^ ^ 5 ®- 

nor to any other acquittal but upon an indiftment ; from ‘ ' 

whence it follows, that an acquittal on an indidment, or 
appeal, for any other (/;) felony except death, may ftill Sum, 144, 
be pleaded in bar of an appeal for the fame crirfle, and that S. P. C. 107, 
an acquittal on an appeal of death (r) may ftill be pleaded ’ um. 244. 
an bar of ah indidment, in the fame manner as by the com- 
nion law. 

Srff. 16. How far a perfon found guilty of manflanghter, 
or of homicide fe defendendo^ on an indidment of murder, 
is liable to be tried again upon an appeal by force of thi$ 
ftatute, fliall be confidcred in the next chapter. 


X 


Voi. IV. 


CHAP- 




3^3 


CHAPTER THE THIRTY-SIXTH- 


Of AUTREFOITS ATTAINT- 


TT fecms to be generally agreed, (a) that wherever a man C^) Sum.247. 
* is attainted of felony, cither by judgment upon a verdift, 
or by (i?) outlawry, or abjuration, whether upon an in- p q 
diftment or appeal, he may plead fuch attainder to any 12. Coke 100. 
fubfequent indictment or appeal, for the fame or any other 6. Coke 13. 

felony. 3 * 2-13, 

^ 214. 

Supra c. 23. feft. 38. ( 6 ) Yet this is made a gua-rr, 28. E. 3. 90, but no notice is 

taken of tlic gifo’ic' in the abridgment of the cafe in F. Corone 136. Vide 18. H. 8. 2« 
12. Coke 100. * 


And two reafons are given for fuch plea to a fecond pro- 
fccution for the fame felony. 


First, (r) l)ecaufe the life of the defendant was in danger (c) 9, H. 7. 

by the firft ; and it is againll a maxim of law to bring a 19. 

man into fuch danger more than once for one and the fame -^PP* 

oflcpce 89. 

B. Corone II. 


Secondly, (^) becaufe, generally, the proceeding in fuch 
fecoiul prolcciition cannot be to any purpofc, becaufe the 107. 
parry is dead in law by the iirft attainder, and hath for- Summ?Ty247, 
felted ail that he can forfeit, and therefore it is faid, that it 
is ecjuaily al^furd to attaint him a (c) fccon'd time, as to Crompton^ * 
attempt to kill one who is already dead. And that is the 113. 
only (/) reafon I find any where given for the plea of (0 B. Ap- 
aiitiifoiu atUiint of one felony to a profecution for another. 

44 * ® * 3 * A'A'* 

Ab. F. Crrcuc oq. 6. IT. 4. C. Ab. F. Corone 217. B. AppL*al 10. Poph^m 107, 
7 IJ.4. ^r. F. Ffchcat 14. B. Corone i r. F. Corone Si. 95. Contra, 4 E. 4. ii. 
F. CoK-ne 27. Slc the chapter cf Judgment, {J J See the bocks cited to the pre^ 
ceJen: letter. 


But where both of ihcfe reafons fail in the fiMl cafe, and 
the latter of them in the fccond, and alfo in ibrne other 
cafes, for fpccial reafons j the plea oi autre/ slis ,, 4 taint feeins 
to be of little efietSf. 


As in the following inftances: 

Sc^i. 2. First, Where the firft attainder Is reverfrd 
for error, after which it can neither be pleaded to a prole- 
cution for the lame or any other felony i becaufe by luch 

Y 2 revel fal 
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(a) S. P. C. rcvcrfal the attainder is of no (a) more force than if it had 
it^Ccyke ’ and if ail acquittal on an erroneous indiftment 

Summarya^. appeal Will not bar a fubfequent profccution, furely 
4. Coke 45. ' a fortiori an attainder reverfed will not do it. But it is 
agreed to a good bar while it ftands unreverfed, becaufe 
it is not void but voidable only, 

Se£f. 3. Secondly, Where the attainder was at the fuit 
B.Cor.. of the king and pardoned, and after the party is profe- 
ti. cuted upon an appeal. For it is an allowed maxim, that 

E. 3* ?®* the king cannot bar the fuit of the fuhjc^t\^ and if he cannot 
Ab. F. oi, appeal by pardoning the offender before it appear 

S??^* C. 107. whether he be guilty or innocent, tliere cannot but be much 
3. Ittft. 213, lefs reafon that he Ihould bar it after the guilt appears by 
Crompton a judgment upon record, 

1x3. 

'€, H. 4.6. Ab. F. Cor. 227. B. Appeal 10. Con. 12. Coke xoo. 

Sefi. 4. Thirdly, Where a perfon attainted of felony 
is afterwards indidled of high treafon, whether before or 
1. H.6. 5. after bis (c) attainder. For the judgment of death in high 
A h n T f only different from that in felony, but the 

2, • • forfciiure is alfo more general (extending to land in tail as 
]f,*CoTono 2. well as to land in fee-fimple, lince {d) the ftatutes of 26. 

а. Jnft. 213. Hen. 8. c. 13. and 33^ Hen. 8. c. 20.). But if the felony 

Popham 107. committed, it feems (c) agreed, that the title of 

Sum!narY2i3, felon’s lands in fee-limple, vefted in the lords 

as2. of whom they arc holden from the time of the felony, fhall 
■ and the ob- not be deveffed by the, fubfequent attainder for the treafon, 

. fervation to as it would be if the treafon had been firft committed, 
the contrary 

in 2. Inft. 390. and S.P. C. T07. Cromp, 113. bn the above cited Year-Book of H. 6. 5. 
to the plain purport of it feems repugnant, (c/) Co. Litt. 372. 392. See the chapter 
of Forfeiture, (r) 3. Inft. 223. S. P. 0,137. 

Se^. 5. Fourthly, Where an appellee of larcenv hath 
a fecond aj^peal brought againft him, hanging the firft, and 
afterwards is attainted in the firft. •— In which cafe, ac- 
(/)Sup. C.23. cording to fome (/) opinions, the court may, in order to 
fca.53.and^ inti tie the fecond appellant to a reftitution,' inquire by an 
a’ Hale 2r."- of office, and according to others (jj) by an inqueft 

F. Cl rone ' taken at the mile of the parties, whether luch appellee tc 
279. guilty of the larceny, or not. 

7. H. 4- '?*• 

Ab. F. Cor. 81. B. Appeal 21. Vide 44. E. 3. 44. Ab.B. Appeal tu F.Corone 9^. 
4?^) 4. E. 4. IX. S. P. C. 66. Summary 2x2. 248. B. Appeal. 93. F, Coronc 26. 

б. Ed. 4, 4. Ab. B. Ccr. 147. 

And the law feems to be the fame in relation to an in- 
*(|6ySup. c. 2i. dic^ment of (hj larceny fince the ftatute of 21. Hen. 8, c. 1 r. 
Sum^2i^2 *8 ^ intitlcs the profecutor to a reftitution of his goods, 

• ' ®****'^ ' upon the oflfender’s being found guilty, the fame 

manner as upon an appeal. 

Aifo 
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Alfo it hath been («) adjudged, that a perfon attainted (^) 3 * 
is as liable to anfwcr a perfonal afiion, as if he had not 
been attainted. For otherwife his attainder would give him Con. d Siz. 
a privilege and protedtion, which the law is far from 111-413/ 
tending in allowing the plea of autrefoits attmnt jto a fecond 
profecution for a new crime, which is chiefly grounded on 
this rcafon. that the law will not fuffer an abfurd and vain 
thing in attainting one who is attainted already. 

Se £ t , 6. Fifthly, Where a perfon attainted of one 
felony is afterwards profecuted as a principal in another, 
and others are alfo profecured together with him as his 
acceflaries. In which cafe it is faid, (b) that for the benefit Popham 
of public juftice he is compcUabb to plead. &c. to the 107* 
fecond profecution in the fame manner as if he had not bpen 
attainted, becaufe otherwife the acceflaries to fiich fecond 
felonies could not [c) be brought to their trials for want of M Sup. 0.29, 

a convidtion of their principal. from 36. 

to feci. 45, 

Se^- 7. It feems (ci) clear, that a judgment againft a Sup. 0.35. 
man on an indictment or adtion of trefpafs, is no bar to an ftdt, 5. * * 

iiididlment or appeal of larceny for the fame taking, becaufe 7* fL 4 - Sv 
trefpafs and larceny are offences of a different nature, 
the judgment for the one entirely differs from that for tlie 
other. 


Alfo I take it to be in a great meafurc (e) agreed, that the (<r)3,Inft.ii3. 
judgment of peijn' forte et dure in one felony is no bar to a Crompton 
profecution for another, bccaufe fuch judgment neither”?- . 
corrupts the blood, nor forfeits the lands, as an attainder 
doth. But it feems qucftionable, whether it may hot bar a 
fecond profecution for the lame felony, becaufc the life of 
the party’ was brought into danger by the firlt. 

8. Itis (/) faid, Xh^t^utrefoits attaint or convl^ 
was no pica for one who had broken the prifoii of the or- 3*- 
dinary. — But for this 1 lhall refer to the books cited Chap- 
ter the thirty-third (g)- (^) Sea, 9,10. 

Se^. 9. It is certain, that an attainder on an indiftment 
of death is no bar to an appeal, by reafon of 3. Hen. 7. c. i. 
ftt forth more at large in the precedent chapter^ wfiich gives 
an appeal againft peifons attainted of death, the benefit of 
clergy thereof being not bad, as it is certain that it cannot 
at this day. But it feems {h) agreed, that in all other cafes ( 3 iSum. 447. 
the plea of autref alts attaint is ftill of the fame force as it was 
by the common law, * 5 ** 


CHAP, 




CHAPTER THE THIRTY-SIXTH 




COKTIKUED. 


O F 

AUTREFOITS CONVICT. 


'T’HE Plea of Autrefoits Convict fccms chiefly to 

depend on this reafon, (a) That the. party ought (b) (<i)Sap.fe£t.t. 
not to be brought twice into danger of his fife for the fame (b) 4 « Coke 
crime. 

2. Leonard S 3* 


Se^f, lo. Upon which ground it fcems {c) agreed, that 4. Coke 
a conviftion on an appeal or indiftmeht of burglary, or 39, 40. * 
other felony, may^ be pleaded to an indidlment or appeal i-Itcoaard 83. 
for the fame felony ; and that a conviftion of manflaughtcr ^romptoa 
in an appeal of death may be pleaded in bar of a fubfequent K^iyngc 94. 
indidment or appeal of the fame death ; and that the rca- 
fon why fuch a conviction on an indiAment of death can- 4* Coke 46, 
not be pleaded to an appeal as well as to an indi Ament ®®**^*^*»^^* 
(unlcfs the perfon fo conviAed be admitted to his clergy, 
or at leaft have prayed it), [d) depends entirely on 3. Hen. 7. 
c. I. which cxprelsly giving an appeal againfk a perfon 68. 
attainted on an indiAiuent of death, who bath not had 4* Coke 46. 
his clergy, cannot but be thought to give it as well againft 3*Modcra 
a perfon conviAed, fince every attainder includes ^ con- 
viAion and more ; and it is wholly owing to the .default ” 

of the Court, which lhall not prejudice any one, that a 
perfon conviAed is not attainted (r). But I do not find S.P.C. 
any authority that a conviAion of .one felony may be i8o. \ 
pleaded in bar of another ; on the contrary, it is plain, that 80111.247,248., 
It was anciently the ufual (/) praAicc, where a clerk was * 

indiAed of fevcral felonies, and tried and conviAed of one 394.^61. 
of them, and demanded by the ordinary, not to deliver him S. P. C.* lot, 
upon fuch demand, but to detain him in prifon till he Sup. c. 33. 
had been arraigned of all the felonies whereof hefiood in- p^' ** 7 - 
diAed. Alfo it feems (g) agreed, that even after the ftatutc 
of 25. Edw. 3. c. 5. de Cleroy a clerk conviA of one felony (/jllricaoS, 
might immediately, while heftood at* the bar, be arraigned Dyer 215* * 
of any other. 


Y 4 Seitn 
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(a) Dyer 114, 11 * But it feems to be admitted (a) as a general 

|* 5 v ^ rule^ that after a clerk convift was once delivered to the 
ordinary, be could not afterwards be impeached eitlier for 
ii7to *i2i! * the fame, or any other felony committed before fuch deli-* 
i8. H. 9. 2. very to the ordiiiary, whether it were within the benefit cf ' 

3. Inft. 131. clergy or not : and though this be fo far reinediedr(ij by 

Cromp/’ii A’* fS. Eliz. c. 7. that a perfon admitted to 

f his clergy for any felony lhall not in refpedi: thereof bar a 

(^)Secthefe fubfequciit prolccution for another felony not within the 
ftatutes more benefit of clergy ; yet, as 1 take it, the law generally ftill 
^^l*rg«»ch' 33 *‘ continues as it was, as to the felony whereof the party who 

. ui to 130. admitted to his clergy is convifted, and alfo as to other 
felonies within the benefit of clergy committed before luch 
admittance, whereof it feems agreed, that regularly one ad- 
mitted to his clergy fhall not be afterwards arraigned. 

Sc^, la. It feems to have been long fettled, that not 
( 04 * CoTtc4o, only he who hath been admitted (c) to his ckrgy on a con- 
Wethcrers viftion of manflaughter, upon an indiftment of murder, 
Crompton^' but alfo that he who, being called to judgment on fuch con- 
xoi>. viftipn, hath (d) prayed his clergy, but hath not been ac- 

C. Tlc.'jiga. tually. admitted to it, may bar any fubfequciit appeal for the 
Yelvcr. 204, fame death, as he might by the common law. And fo to 
2 objection from the fcciping abfurdity, tjiat if the law.be 

See the' cafes clergy on a conviction of manflaughter 

citedTto the be in a better cafe than if he had been w holly acquitted, 

next letter. it may be anfwcred, that this doth not depend on any rea- 

foiling from the nature of the thing, but from the ftatute 
V And. 68 3 ’ 7 * ci^prcfsly takes away the pica of 

4. *Coke*45,46. acquit in this cafe, but by fuffering even perfons 

Kely. 93,^&c. attainted on an indiftmtnt of death who have been ad- 
3. Inftitutc mitted to their clergy to plead fuch admiffion in bar of an 
/vi T7 appeal, plainly feems to have intended to leave the benefit 

siinldd 63**' of 

1. Hale 259. 390. This is left doubtful 2. Roll 478. 


W Salkcld63. 13. Alfo it hath been adjudged, (^) that it is not 

*Relyngc 91, material whether the appeal, in bar whereof fuch conviction 
107 ^x08'*'*^ aqd clergy are pleaded, were depending at the time of luch 
the con- convidion, or not ; Cnee the judges (/ ) may, if they tliink 
trary icems CO fit in th:ir difcrction, proceed on an inci . :inenc of death, 
beldcn in notwithftanding an appeal thereof he depending ; andthere- 
-f /) Subi.Vc. party is liable to be hanged, if 

feit. 1$. ^ found gqilty pf murder on a verdicl agaifiit him on fuch an 

and the notes indi^lrncnj, pending an appeal, cannot but be etjuiuble, that 
35. 1. 14. on the other fide he IbouJd hayckthe full benefit of the ver-p 





Ch. 36/OF THE plea; OP AUtFS^FOITS “ 32^ 

Se^, 14. But there have been many (<7 ): opimotts, that (»«) »- Sid. 
unlefs the Court call a man to judgment, on a coniriftion 
hianflaughtcr, on an indiftmctit of murder, he cannot de^ 
iTiand the privilege of his clergy, and confecjuently cannot Vide Dyer 
plead fuch conviflion and clergy thereon had or#prayed in 2i4>iis* a96« 
bar of an fppeal. 


And accordingly it was folemnly rcfolved f/J) by all the (^)3* Modeni 
judges, except one, in the latter end of the reign of king *57, i 58 * 
ja/hei the fecond^ that the Court might delay the calling a ^*^^**Se *o6* 
convift to judgment, to hinder him from praying his clergy 
("efpecialJy if an appeal be depending), in order to make him 
liable to an appeal. — But the contrary feems (c) to be fully (c) Skin. 670, 
fettled in the cafe of Armjirong v. Lijle^ wherein it was ad- ^ 7 *- 
judged upon great deliberation, that a conviftion of man- 394, 

slaughter, on an indiftment of murder, and the (d) prayer Kdynge* 
of clergy thereupon, may be pleaded in bar of an appeal of 103; 104., 105! 
the fame death, whether fuch prayer were made upon the 107. 
party being called to judgment, or riot. For it feems to be 62,63. 

(e) admitted, even by thofe of the contrary opinion, that 
the delay of the Court in not admitting a man to his clergy cafe ti^c parry 
who prays it when called to judgment, (hall no way prejudice was a6tuaUy 
him, but that he may bar an appeal by pleading a convidtion to 

and prayer of clergy as much as if he had been adlually ad- ** 

mitted to it. And why fhould it be more reafonable that bcnch"^ * 
the delay of the Court in not calling a man to judgment, (tf) Vide fup, 
fliall put it in the power of the Court to make fo high a pri- ft<i* *2. 
vilege in favour of life wholly precarious and diferetionary ? 

To which may be added, that a demand of clergy by a con- ° ® 
vidt before he is called to judgment, feems in ftrictnefs to Kdyngc to$. 
be as legal as a demand after a call to judgment ; fince when- SalkeM 63. 


ever a perfon appears to have a right to his clergy, as he 
feems plainly to do when his crime is found to be fuch as is 
within the benefit of it, it feems a neceflkry confeqiience that 
he has a right to pray it. And it feems (/) agreed, that by Sup.c.jj* 
the ancient crjmmon law, clergy might be demanded upon f. iiq, iii. 
the prifoiier^s firft arraignment. And though afterwards 
for fpecial reafons, the judges made it a rule not to adnfit 
any one to it till after be'' had p leaded ; yet I find it no where 
hoJden in the old hooks, that a man could not legally de- 
mand it till called to judgment. Neither doth ttic (£■] opi- i.Salk,63, 
nion to tiic contrary, in the report of the cafe of Arm/irong K lyngc 
V, Lifu^ grounded upon the authority of (b) 8 carl*s Cufey 
feem to be at all made out by that cafe ( f J o • * 9? 


ft) Sec the cafe of the Widow Smith *1/. Taylor, Trinity Term, ii. Geo. j. 
pp».. an appcai For rliu hittrder of hcriiUibancl, where the cjecifum in the cafe ox Atm* 
ftr;?t" i;. Lifie is confirmed as good law, ami the reafoniiig of Mr, Serjeant Hawkitil’ 
ijpQil this fubjedt approved of by Lord JVIaijsfield, 5. Burr. 2801. 




Or THB PLEA or AUT^FOITS CONVICT-^ Bk. z 


SiAn But , it feems clearly fettled, that whenever the 

record 6^ which a man i$ convided of manflaughter, and 
admitted 10 bis clergy, on an indidment or appeal of mur« 
(») 4* Coke der, ia erroneous, either in refped of infufBciency (a) in 
j9> 40- 47- the indidpent or appeali or for a (6) mif-trial, &c. fo that 
m*6rCoke * *** danger at the trial, &c. he cannot plead 

* fuch convidion and clergy thereon h^ in bar of a fccond 
indidment or appeal. 


fO j. Inft. j 6 * It hath been adjudged, (c) that the conclufion 

111 . of a plea of autrefoits conviii of manflaughter, and clergy 

thereon, &c. may be either, petit judicium Jipradi£i* A, ii • 

“ iterum dc eadem mortCy de qua femel convkius ejiy refpondcre 
Coke's comtelii debcai or thus, (d) pet/t judicium ft pradi3* 
Knt. 55 * «« ]J. appellum fuum pradiCf verfui mtn de morte pradUt* 

3 . 1 nlt.i 3 x. habere feu manuienere debeat^* 


(#) Cromp. Seif. 17. It is faid {e) to have been adjudged in Ho'cfefis 
eafcy that a verdid finding a man guilty of homicide fe de- 
fendmdo on an indidment of murder, may be pleaded to an 
appeal of the fame death ; but this was certainly not the 

(/) Co. Ent. very point [f) in queftion in that cafe ; neitlier do I find 

55- it exprefsly taken notice of in any report of it. 

4. Coke 45,46. 


However, fince it feems clear, that fuch a convidion 
3.^Inftiiutc would be a good bar of an appeal at the common (^) law, 
131- and fince it is not within the letter of 3. Hen. 7. c. i. which 

1. ^!:der, 6S. mentions only perfpns acquitted or attainted, it fhall not be 
e^fily conftrued to be within the meaning oF it, (h^ being in 
Lely nee I c4. refped a penal ftatute, and derogatory from a maxim 
^ ^ * of the common law m favour of life. 


(/)i. And.68. And though it be in a great meafure (i) agreed, that the 
4. Coke 46. ftatute in giving an appeal againft a perfon attainted of mur- 
Sup. f. le. ijy necefiary confequence give it as well againft one 

convid of murder, becaufe every perfon attainted is convid 
and more ; and if an appeal Ihould not lie againft a perfon 
convided until he were attainted, it would be wholly in the 
power of the C6urt, by delaying to give judgment on a per- 
ibn convided, to bar an appeal ; yet fince thefc rcafojis 
hold rxot in the cafe ol one convid ot homicide jt defer dendo 
onl v, it may well be argued, that a convidion thereof may 
ftilf b: a good bar of an appeal. 


CHAP- 



CHAPTER THE THIRTt-§EVENTH, 


or 

P A R D O N. 


T>EF 0 RE I proceed to confider in what manner a 
" is to be taken advantage of, it may not be improper 
to premife fome things concerning the nature o| pardon in 
generaL 

As, 


1. By whom a pardon is grantable. 

2. Where it is grantable of right. 

3. What is the nature of\ Pardon of Grace. 

As to THE FIRST POINT, VIZ. Ey whom a pardon is 
grantable. 

I. Itfeems, that anciently the right of pardoning 
offences within certain diftrifls was claimed by the lords 
marchers and others, who had jt^ra regalia ^ oy ancient 
grants {a) from the crown, or by prefenption. But it is See tht 
enafted by 27. Hen. 8. c. 24. ‘‘ That no perfon ftatute of if* 

or perfons, of what eftate o^degree foever they be, (hall 
have power to pardon or remit any treafons or felonies 
“ whatlbeyer, nor any acceflarics to the fame, nor any QiJmptoa 
‘‘outlawries for fuch offences, whether committed in 116. 

England or WaUi^ ox the marches of the fame; but S. P. C. 104* 
“ that the king fhallhave the whole and foie power and 
authority thereof united and knit to the imperial 
crown of this realm, as of good right and equity it ap- 
“ pertaincth.’* - 



^ Of F A R fi O N. 

As to THE SBCONB fOiVftt viz. Where i pardon is 
(i) Vide the gran table of right (i), I ftiaH endeavour to flicw where it is 
caie of Mw- ^ granted, 

gam Carolina ® 

Cow^r 331. 1* Top^r&ris fowdg^lty 0^ homicide. 

a. To robbers, clippen, burglars, &c, who (ball difeover 
two or nfiorc guilty ot robbery, &c. 

3. To an approver who hath convifted an appellee. 

And first, as to perfons found guilty of cxcufable 
homicide. 


Se/I. 2. It is cnadled by the ftatute of Glouccfter, c. g. 
That in cafe it be found by the country, that a perfoii 
tried for the death of a man, did it in his defence or by 
(rt) For the “ misfortune, then by the report (<?) of the jutlices to 
fbrmofaccr- •* the king, the king (ball take him to his grace, if it 
tiorari in fuch « plcafe him/' By which, at fidl fight, it feems to be 
^*^*don*therc^ implied, that it is left to the diferetion of the king, whe- 
on![ fee* Reg. he will grant a pardon in fuch a cafe or not. And 
190. agreeably hereto it is fiiicl in four fcveral notes {b) in Fiiz^ 

(^)F.Corone herherCi Abnizmmt of cafes in the time of Edward the thirds 
984. tS6, 287. ^ perfon found guilty of homicide fe defenderAo is to be 

JlIio F. Co. remitted to prifoii in order to attend the king’s grace : 
305. and 44! yet in two other notes of (c) cafes in the very fame 
*£^ 3. 44. year, it is faid, that in fuch a cafe, if the prifoner caufc the 

Ab. F. record to come into the chancery:» the chancellor will make 

94. and 2. H. a charter of pardon, without fpeaking to the king; and. 
Ab! B. Forf. this feems to be (d' fettled at this day, and agreeable to the 
9. are to the ancient (e) common law, which lhall not without exprefs 
feme purpofe. words be reftrained by a ftatute which feems to be made 
/ (O F.Corone affirmance of it. And therefore tbefe words in the 
ftatute, “if it (hall pleafe the king/' lhall be taken as 
tSf ^6*. * * fpoken only out of reverence to him, and not as intended 
x.iuft. 3xd',' to make the right of the fubjeft to fuch a pardon pre- 

3 ^ 7 - carious. And the cafes above cited, which fceni to be 

Suipmarya^o. reconciled with the others, by intend- 

f. 24/' ing them to mean only the grant of the king’s parden to 
Ch. de a perfon reprefented to him as guilty of homicide /e de- 
pard 65. fendsndo oaiy, without any certificate of the verdift upon 
KeUway io8. ^or none of thofe cafes make any mention ortuch 

12^ certificate, as the othefs do ; and if there be no fuch ccr- 

Braa. 1. 3. tificate, it feems plain that the grant of a pardon is a mere 
;C. i7« matter of favour. 

B. 1. c. 29. 

fca, 19. to the end of the chapter. 


However 
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However it Teems to have b^ aNays M 

the forfeiture of goods .by fuefc homidde may' the other 
a pardon (which in this particular cafe fecinirto purge the of 
offence ai initic). Ana it hath been (i) lodged, that ^4 
fuch a pardon is as neceflary for ontwho is i.adia:ed only 4-H. 7/4> 
of homicide fe defendiendo and confers it, as'fcr one who 
is found guilty of homicide fe defendtndo on in indiftment 
of murder. And if he were foand guilty ofJiaving fled ijg. orisj. 
(c)^ &c. I queftion whether the pardon will fevc the for- B. Forfeit 
feiture of the goods by reafon of thV flight; for that is ^•^*4- *8. 
grounded not on the homicide, but on the contempt of tlie ^ 
law in not ftantling to its judgment. B!Vorfcit o. 

(^) Kcilway 53. 4. H. 7. 2. Ab. F. Cor. 6 i» (r) Vide F. Cor. 286, 287. and in^at 
in the chapter " of Fdlfifying Attainders. 

Secokdly, As to robbers, clippers and coiners, and A pardon of* 
burglars, &c. who fhall difeover two or more guilty of 
robbery, &c. 

Sci^, 3. It is enafted by 4. and 5. Will, and Mary, c. 8. 

That if any perfon or perfons, being out of piifon, fl\aU 
** commit atiy robbery, and afterwards difeover two or 
more, who then had, or afterwards lhall commit any 
robbery, fo as two or more of the perfons difeovered 
“ fliall be conviiled of fuch robbery; any fuch difeoverer 
“ fhall himlelf have, and is hereby entitled to the gracious 
“ pardon of their majefties, their heirs, and fucceffors, for 
“ all robberies which he or they fhall have committed at 
“ any time or times before fuch difeovery made, wliich 
“ pardon fhall be lilcewife a good bar to any appeal brought 
“ for any fuch robbery.'* 

SeJt, 4. Alfo it is enafted by 6. and 7. Will. 3. c. 17. A pardon of* 
“ That if any perfon or perfons, being out of prifon, fl>all fcri;d to clip. 
“ be guilty of clipping, coining, counterfeiting, wafhing, 

** filing, or ,otherwife dirninifhing the coin of this realm, 
and afterwards difeover two or more who then had, or 
“ afterwards fhall commit any of the faid crimes, fo as two 
or more of the perfons difeovered fliall be convifted of 
“ the fame; any fuch difeoverer fhall himfelf have, and is 
“ hereby intitled to the gracious •pardon of his majefty, his 
“ heirs, and fuccelTors, for all fuch his crimes, which he 
“ ot they have committed at any time or times before fuch 
** difeovery made.” 

Seff. 5. Alfo if is ena£led by 10, and ii. Will. 3. c. 23. 
f which excludes (d) all perfons from their clergy who fhall 
oy night or day, in any fhop, ware-honfe, coach-houfe, or ^ 
flablc, privately and felonioufly ftcal any goods, wares, or 

mer- 
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par^Ion of- 
fettd to 
biirglurs, 
houTe- break - 
ert, hoi 4 e* 
ftea{ers> and 
fiiop'^lifters. 


(57) Vide C.33 
lc^. 85 tol'edt. 

xo6. 


A pardon of- 
fered to 
fmugglers. 

By aSrGcO'S* 

c. $ 7 . Accom- 
plices dilco- 
V firing an of- 
ferfaer in 
counterfeiting 
Lottery 
Orders, A*c. 
are entitled to 
a pardon. 


PARDON. 

merchandizes^ lieing of t|te yalue of or more, althotigh 
fuch ihop, &c. be not adoaliy broken open, and although 
no perfoa be therein, or fhall affift, hire, or command any 
perfon to Commit fuch ofence), That if any perfon or 
perfons ihall commit any burglary, houle- breaking, or 
•• lelony, Jn ftealing of any horfe or horfes, or any moneys 
” wres. Of goods j from whom the benefit of clergy is by 
thei^d ad taken away, and being Out of prifon, fiiall 
difeover two or more, who then had, or after Ihall com- 
mit any fudb burglary, horfe-ftealing, or felony, as afore- 
faid, and fhall be convifted thereof, or caufe to be dif- 
covered and apprehended two or more, who (hall be 
convidlcd as afore(aid ; every fuch difeoverer (liall have, 
** and is hereby intitled to his majelly’s moft gracious par- 
** don for the burelaries, houfe-hreakings, horfe- dealings, 
‘' or felonies as aforefaid, which he or fte or they (hall 
“ have committed at any time or times before fuch dif- 
“ covery made ; which pardon (liall be Hkewifc a good bar 
'' lo an appeal for any fuch burglary, &c.’^ 

Seil, 6. And it is further enafted by 5. Anne, c<. 31. 
feft. 4. “ That every perfon who (liall be guilty of burglary. 
Of of the {a) felonious breaking and entering any houfe 
“ in the day-time, and after (liall difeoyer two who (hall 
“ have committed fuch burglary or felony, fo as they 
“ be convift, &a fliall have 40I. &c, and be entitled to 
‘‘ a pardon of all burglaries and felonies, except mur- 
“ der and treafon; which pardon (hall be a bar to an ap- 
“ peal, &c.” 

t It is cnafted by 8. Geo. i. c. 18. f. 7. “ That if any 
“ runner of foreign goods (liall within two months after 
“ his offence, and before his conviftion, difeover two or 
“ more of his accomplices therein to tlie coinntiflioners 
“ of the cuftoms or cxcife in E^iglarJ or Scotland, fo as 
they or two of them at lead be convifted of fuch offence 
“ (as deferibed in the aft), the offender or offenders fo 
“ difeovering (hall receive the fum of forty pounds for 
every fuch offender fo difeovered and convifted, fo as 
“ the value of the goods recovered by fuch difeovery (hall 
“ exceed fifty pounds; and fuch perfon fo difeovering (hall 
“ be clearly acquitted and difeharged of fuch his or her 
“ offence.’* And the like is enafted by 9. Geo., a. c. 35, 
upon the fame fubjeft. 


pER, 60 Mfl to whom the king has, by fpecial proclamation in the Gazette, or other- 
wife, promidd his pardon, are ali'o entitled to it of legal right. Cowper-sss* 


Sett* 



Or PARDON. 


m 


Ch. 3f. 


Seit. 7* Thiudly, In what manner an approver who 
convi^ the appellee is intided to a pardon^ Tbtk hath 
been lOiewn Chapter 24, fe£Hon 27. 

(0 Great ineoaYenience arofe ^rom the practice of approvement.* A mode htf 
therefore beeA adopted in analogy^ to that law» by which a» accomplice may be entitled 
to a recommendation to the kme’s mercy^ but not to a pardon as of legal right, which 
he may plead in bar, or avail nlmfelf of on his trial. It is where an accomplice^ 
having made a full and fair confeilion of the whole truth, is in confequence thereof 
admitted evidence for the crown, and that evidence is afterwards made ufe of to oon* 
Yift the other offenders. If' he a£t fairly and openly/ and difeover the whole tnithf 
though he is not entitled of right to a pardon, yet the ufage, the pradlice, and die 
lenity of the Court is to flop the profcciuion againff him ; and he has an equitable 
title to a recommendation for the king’s meicy.— It holds out a kind of hope, that 
accomplices who behave fairly, and difeiofe the whole truth, and bring others to juf* 
tice, mould themfelves efcape punilhment and be pardoned. 

(a) But a juftice of the peace cannot pardon the offender, and tell him he (kali be 
a witnefs agamff others. Re cannot feleft whom he pleafes to pardon or profecute, 
and the profccutor has even a lef^ pretence to feledt than the juilice of peace. How* 
ever, although the jui^iccs deceive the accomplice under a promife, or affurance, or 
hope of pardon from them, which in ffnftneis they had no right to make, yet if he 
m&e a tull and fair difclofure, at the time of his examination, of all he knows, he 
will be intitled to a recommendation to mercy, and the king’s bench will in this cafe 
bail him in order that he may apply for the king's pardon. Or the juftices of gaol* 
delivery, on all the circumftances relative to the pruoner’s claim of indemnity being 
laid before them, will excrcile their diferetion rn deferring the trial accordingly. 
Lord Mansfield, Cowper 331. 

As to THE THIRD POINT, viz. What is thc nature of'P^r 6 on of 
a pardon of grace. I fliall confidcr thc following par- ^*‘*®^* 
ticulars : 

2. Where a pardon of grace is good in law. 

2. What is the effect of a pardon of grace. 

3. Whether it may be waived. 

As to THE FIRST poii^T, viz. Where fuch a pardon is The feveral 
good in law 3 I fhall confider, points in 

which It U 

I. What is required to nuke a good pardon of felony in 
general. 

a. What is particularly required in a pardon of treafouj 
inurder> or rape. 

3. How ftr the pardon of one man may difebarge 
another. 

4. How fiur it is neceflary that the pardon of feveral per- 
fons for felony be feveral. 

5. Whe- 



Of pardon. 
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5. Whether the king’s grant of a proteftion, or of a 
place of truft to a traitor or felon, carry with it an it\iplicd 
pardon of his crime. 

6. What is required to make a good pardon of offences 
not capita. 

7. Whether any offence can be pardoned, before it is 
committed. 

8. Whether there be any offence which cannot be par- 
doned after it is committed. 

Q. How far a pardon may be of force againft the private 
intcreft of the fubjeft. 

10. Whether it may be conditional. 

11. Where a pardon is void in rclpeft of a wrong recitaL 

As to the firft particular, What is required to make 
a good pardon of felony in general. 


(i) 8.H, 6. 

20. but note. 


Sc^* 8. It feems to be Lid down as a general rule in 
many books, that wherever it may be reafonabJy intended 
that the king, when he granted fuch p?n*don, was not fully 
(a) 8H.6.20. (a) apprifed both of the heinoufners of the crime, and alfo 
Ab. B. Char, how far the party Hands convi£led thereof upon record, the 
‘ 9 - pardon is void, as being gained by injpofition upon the 
Ab B^Va^ king. And this is very agreeable to tlie rcafon of the Jaw, 

tents 15. which feems to have intrufted the king with this liigh pre- 

6. Coke 15. rogitlve, upon a fpecial confidence tJiat. lie will fparc thofe 

3. Jiifi. 23S. only whofe cafe, could it have been forefeen, the law itfclf 

may be prefumed willing to have excepted out of its general 
rules, wJiicli the wit of man cannot pc'iTibly make fo.pcrfeft 
8 H 6 particular cafe. And upon this ground it 

20. but note, bath been holdcn, (/^) that if one be indicted by thefe words, 
that Brook in “ that )\c had flain a man for haviiig fued him in the king’s 
abridging this court,” and the king make him a charter of all manner 
tTtlcof Chnr felonies; this charter ftaii not be allowed, hecaufe it 
ter of JpHr- t)e intended that the king was not acquainted with the 

don 1'^ omits heinoufnefs of the crime, but deceived in his grant. Alfo 

the words, where one outlawed in an appeal of felony prayed his clergy, 

fued^Wm counterpleaded on the account of bigamy, ^c. 

the king’s and afterwards purchafcd a pardon, ^^nd fued a fare facias 

court.” againft the appellant, &c. it is (r) faid, that the pardon was 

' fc) F. Char- not allowed, becaufc it made no mention of the bigan:>y. 
ter f6. 

S, P.C. 102. Crompton 115* from the authority of tlit Year-Book of 11. H. 4. it. 
pi. 24. and 48. pi. 23. whtTron the debate of tliis cafe it feems admitted, that the 
Pardon was not good becaiife it made no mention of r],e l>igamy 5 and yet it is faid that 
upon the non-appcarancc of an}' one to maintain the appeal, the Pardon was afterwards 
allowed. Er^o (jUO’rc. 



eh. 57* P A R D 0 >N. 3^7 

Alfo it feems agreed by all the/<r) books, that if a, man 
be attainted of any felony, whether by abjuration, or out- g 
lawry, or othcrwifc, and afterwards get a pardon which 
doth not exprefsly mention the atta.inder, the pardon 
not avail him, (if) becaufe it fliall be intended that the king Ab. F. Chat, 
had not conufance of the attainder, but was deceived in his ^ 3 - 
grant, which fliall not grieve diim when he has true notice 
of the matter. ' i* Ed. 

1. Aifi2e^4. 

Ab. F, Coronc 155. Same point admitted, 36. H. 6, 25, i6. . Ab. B. Chart< r 25, 
6. Coke 13. F. Coronc 124.. Crompton 115. 3. Infi. 238. Summary 252. , 

S. I*. C. 102. 123. Daitdn c. 94. Kclynge 28- {&) There arc the very words of 

8. II. 6. 2 1. Ab. B. Patent 15. 


Aud upon the like ground it hath been holdcn (cj, (f) s.SId. 366. 
that the pardon of one who is convicled, by verdi£t, of a 
felony is not good, unlsfs it recite the indiftment and ** 
convidtion. *■ 


Alfo it hath been {c/J queftioned, whether the pardon of a. Jones 56,^ 

one who is barely indifted of felony be good, if it do 
mention the indiftment. But this hath been (e) adjudged y/Keblc ^ 
to be helped by the words Jtve indiSiatus Jtvt non.^* 6 

Cronip. 115. 

Sa‘?. 9. It hath been holden, that anciently (/) a par- {/) *o.Ed.4. 
don of ">all felonies” included ail treafons, as well as allfclo- 
nies vvhatloever, and might be pleaded to an indictment for ^ 
them. Vide 22. Ain 

49 * 

S. P. C. 2. 102. F. Charter 13. Dyer 124. March 214, &c. 


And it feems to be taken for granted, in many (g) books, C?)Keilw. 9J, 
tliat a pardon of all felonies in g^meral, without deferibing Coroae 
any one particular felony, may even at this day, if the party 
be neither (h) attainted nor indiifted, be pleaded in bar of 351. 
any felony whatfoever, coming within the general limi- S. p. C. 2. 
tations of the pardon, except murder or rape; and that the 
only (i) reafon why it cannot be alfo pleaded to murder or 
rape, is, becaufe the ftatute of 13. Rich. 2. fet forth more 
at large under the next point, requires an exprefs mention ckc^ 
of them. But 1 find this point no ( 4 ) where folcmnly de- 
bated. Neither doth it feeni cafy to reconcile it with the ^ 

general rules concerning pardons, agreed to be good in other 
, cafes ; for if a felony cannot be well (/) pardoned where it Ab. B. Pat. 
may be reafonably intended that. the king, when he granted 15.' . V :. 

the" pardon, was not fully apprifed of the flatc of the cafe, F* 

2. Kebit-:-5;|44“; 

2Q. £dw.4.io. 36. H. 6:25. 26.Sum. 2$2. 8.Jonese6. 6.£dw.4.4. 

ter F. Pardon IP. (/) Keilway 91. 9. Ediv,4. *6, Crompton ii|. (i) ;il 

pC 3,4x5.574. (/J Set* the precedent feilion. / - > 


Vox.. IV. 2 


much 
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much lefs doth it feem rcafonable that it fliould be pardoned 
where it may be well intended that lie was not apprifed of 
it at all. And if a felony whereof a perfon be attainted 
cannot be vrcll pardoned, even though it appear that the 
king was informed of all the circumitanccs of the fadl, un- 
lefs it alfo appear that he was informed of tlie attainder ; 
much lefs doth it feem rcafonable that a felony Ihould be 
well pardoned, where it doth ndt appear that he knew any 
thing of it: for by this means, where the king in truth 
intends only to pardon one felony, which may be very pro- 
per for liis mercy, he may by confecjuencc pardon the 
greateft number of the meft heinous crimes, the leaft of 
which, had he been apprifed of it, he would not have par- 
doned. And for thele reafons, as 1 fuppofe, general par- 
dons arc commonly made by adl of parliament; and have 
been of late years (a) very rarely granted by the crown, with- 
out a particular defeription of the offence intended to be 
pardoned. As to the (/v) precedents of fuch general pardons 
in RajlaCs Entries^ iCmay be ani\vered,tliat their authority 
feems to be of lefs wcii>ht when compared with thofe many 
precedents of pardons in ihe Rcgj/Ier [c), every one of which 
particularly deferibes the offence which is pardoned, and 
even thofe which relate to (ci) homicide by lunaticks, or 
infants, or in fclf-defcncc, See. except only one which par- 
dons efcapes, but exprefsly excepts all volanuiry ones. And 
tlierefore where the books fpeak of pardons of all felonies 
in general as good, perhaps it may be real'onable for the mofl 
part to intend that they either fpeak of a pardon by parJia- 
incnt, or that they fuppofe (e) that the particular crime is 
mentioned in the pardon, though they do not exprefs it. 

, 5 *//?. 10. By 27. Edw. 3. c. 2. it is cnafted, That in 
“ every charter of pardon of felony which Hiali be granted 
“ at any man’s fuggcllion, the faid fuggeftion and the name 
of him that makes it (hall be comprifed ; and if after the 
fame Iviggcllicvi be found untrue, the charter fliall be 
** difallowed. And the jufliccs before whom fuch charters 
“ fliall be allcdgcd, fhall enquire of the fame (/) fuggeftion, 
and if they fmd it untrue, ihall difaliow the charters fo 
> allcdgcd.” 

And by 5. Hen. 4. c. 2. it is enafted, « That if an ap- 
prover become a felon again after a pardon, he who 
•* procured the pardon (hall forfeit 100/.’’ 


11. It is certain that a general pardon of felonies 
extends not to piracy,' as hath been more fully (hewn 
Book 2. ch. 37. fca. 6. 

12. It feems a fettled rule, that no pardon of felony 
(liall be carried farther than the exprefs purport of it; and 

there- 
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therefore where a man was. attainted on an appeal of rob- 
bery, and the king, reciting the attainder, pardoned the exc- - . , „ 
cution, it is faid, (a) that becaufe the pardon did not ex- 
prefsiy mention the felony, it was difallowcd : but it does F* Chart, 
not appear how it was pleaded, nor to what purpofc it was »6/ 
attempted to be made ufe of, nor how far, or in what ref- B, App, *7. 
pcdl it was difallowed j and therefore, though {b) feme books Chart, de 
feem to hold generally, on the authority of this cafe, that 
fucli a pardon is no way good, I do not well fee how 6. Coke 13. 
any more can be proved from it than this, that it (lull nei- S, P. C# loa. 
ther amount to a pardon of the felony itfelf, nor of any (^) CrompWft 
other confequence of the attainder belides the execution. " 

But it feems difficult to give a reafon why it (hould not well 

! )ardon the execution, lince the king doth not appear to Ab.F.Cor.a47. 
lave been any w^ay deceived ; and (r) it hath been clearly Setthechapicr 
adjudged, that the king may, if he think fit, pardon the jndR*^*^'***v*' 
execution, and no more. i.StauIr*^! 

Se^. 13. It feems {d) agreed, that where a general aft (<06.Coke?j. 
of pardon excepts fome particular kinds of felony, fuch ex- Summaryasi* 
ception extends as well to thofe whereof ariy perfons arc ^’ ^*^^’ *^** 
attainted as others ; for if thofe whofe guilt appears not on 
record are excepted, much greater reafon is there that thofe 
whofe guilt appears in fo high a manner fhould be excepted ; 
and therefore being within the letter of the exception, they 
cannot but be intended to be within the meaning of it alfo, 

Neither doth it follow, that becaufe the pardon of a felony 
whereof a perfon is attainted is not {e) good without men- {r) Vide Tup. 
tioning the attainder, therefore fuch a general exception of 8,9. 

all felonies” fliall not extend to thofe whereon there hath 
been an attainder ; for the cafe of fuch a pardon depends on 
this fpecial reafon, that the king ought to be fully apprifed 
of the proceedings againft the party before he pardons him, 
as hath been more fully fliewn feftion the eighth. 

As to the fecond particular, viz. What is particulaily 
required in a pardon of treafon, murder, or rape. 

Se^. 14. I do not (/) find that the common law re- (/^Sup.fcft. 
quired any thing particular in the form of pardons of fuch 9. 
crimes, which was not equally Tcquifite in the pardon of Moor 75*. 
any felony whatever. But it being cnafted by the ftatutc 3 - M^ern 
of 2. Edw. 3. c. 2. which is confirmed by fevcral (§•) fub- chart, tj. 
fcquent ftatutes, that charters of pardon of manflaughters F.* Corone 
ihall not be granted, but only wheit the king may do it *5* 

“ by his oath, that is to fay, where a man flayeth another 
“ in his own defence, or by misfortune-;” and there 
being no precedent in the Regijfler [h) of a pardon of atiy 10. a. 

i4. Ed, 3 - c. 14. 

Z 2 Other 
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otSei'JiaiiDidde is done cither in felf-rdcfence 

J5P.aioi*:Or by miladvcnitt 4 re,.of by infants or iiiadinen ; (a) fome 
tirft. 2-^6. tove^gone.fo as to hold; that the king’s pardon of any 
tl^S 75 377 * other boiiiicide is not good, uiilefs it be confirmed by par- 
itSlS a f liamerit, or a^leaft have a «wz objiahte of thefe ftatutes. But 
^mvcrzbli fcems contrary not only to the general tenour of the 
;ii84. * books, which clearly {h) admit the king’s power to pardon 

« KtWe 67. any homicide in general, but alfo to the cxprcfs purport of 
' T/ * ^3' which by Ihewing in what form the king lhail 

ChJri hiake a pardon of murder, plainly allows that he has a power 
* to make it. Bcfides, the fame rcafons hold as llrongly 
4* Ed. 4. 10. a^ainft the king’s power to pardon manflaiighter as murder, 
25. wliicli yet I never knew difpured. Mowcver, it fcems rea- 
F^ Scirc that thus much at leail be allowed to follow from 

’#46. 56. the argpments above-mentioned, that too great caution can- 
4. J. not well be (cj taken in the grant of pardons of any homi- 
Ab, P.Sc. Fa. ; that there be fome fuch favourable circumftances in 
^ extenuation of it, as may bring it fome way within the 
AVF.*C^T.266.?9^ity of tile cafes in tbc Rcg]fter^ and thofe old ftatutes. 
I^r 1 
my b 

jiiUowert _ 
t^Keb. 363 * 4*5* 574- 

4 ^. ParloDS, Salk. 49^ 



3. iLeb. 30. 694. 3. Mod. 37. Sets Bradloii 133. Sue Rex 


15. It is recited by the ftatute of 13, Rich. 2. c. r. 
That the C9mmons had grievoufly complained of the out- 
rageous mifehiefs which had happened to the realm, for that 
treafons, murders, and rapes had been commonly done, and 
the more bccaufe charters of paidon had been eafijy granted 
in fuch cafes, and that hereupon the commons had requefted 
the king that fuch cliartcrs might not be granted ; to which 
king had anfwcrcd, th.at he ivould lave his liberty ^nd 
regality, as his pregenitbrs had done and thereupon it is 
enafted, “ Tliar no charter of pardon fliall from henceforth 
.‘‘ be allotyed before any juftice for murder, or for tlie death 
“ of a man flain by await, alTault, or malice prepeni'ed, trea- 
*• fon, or rape of a woman, unlefs the fame murder, death 
of a man llain by await, alTault, or malice prepenfed, trea- 
V* fon, or rape of a woman, be fpecified in the fame charter. 

And if the charter of the death of a man be aiiedge^ be- 
“ fore any juftices, in which charter it is not I’pccilicd that 
“ he of whdfe death any fuch is arraigned, was murdered 
‘‘ or fiain by nwait, alfault, or malice prepenfed, the fame 
“ juftices fliall ensuire by a good inqueft, of the v//he\vh<iv^ 
«.* the dead was flain, if he were murdered or flain by await, 
“ affault, or malice prepenfed j and if they find that he was 
« murdered, or flain, by await, aflauit, or malice prepenfed, 
the chaner fhall he*difallowed,^and furtlicr it (hail be 
. dene as the law allowctli,*' 


Sejr. 
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Seff, i6,' Alfo the faid flatuic ^sq^iredi that the name 
of him who fucd for fuch a chartei Ihould be endorfed upon 
the bill under a great penalty, &c. But to this, and all oilier 
matters, except only what is contained ifc tlic precedent 
feftion, it is repealed by i6. llich. 2. c, 6. 


Se^, Xj. It fo fully appears from the exptefs words 
of 13. Rich. 2. that the king’s pardoji of murder, rape, 
or treafon, cannot be good, without aciaufe of non ohj^anie^ 
unlefs the crime be fpccifieJ in the pardon, that I do not 
(<?) know that it hath tver been difputed. But it hath( 4 )Vi 4 cR 
been often formeily {b) adjndyeJ, tl'at a murder might be ChArt.ofl*arj^ 
wdy^pardoned under llic general ddenption of a felonious J®* 




ig, if the charter had the claufc of non objfanle of this 
f?atute ; which conilru^tion Iccms in a ^reat nicafurc to Kcliway qu 
evade fo excellent a law, by baiely changing the form of C. Jac, 4^5!! 
the charter. But it leems difficult to give a good reafoi) March 
why thisftatute Ihould fo tafIJy be evaded, tvhich was made 
for the prevention of fuch great mifchiefs, and no ways 
tends to abolifli the king’s prerogative, but only to put fuch vVittlUiyi 
a rcilraint upon the abufe o{ it, which every one muft own 
to be reafoirablc. Bui if iuch opiniobs were founded on 
the king’s power of dilpenfing with ftatutes, they feem to Murders in 1 
have been of c) little foice lincc the ftatute or i. Will, 
and Mary, iefT. 2. c. 2. by which it is declare<l and out atiy awr 
eiiafted, “ 1 hat from and after that feffion, no difpenfa- j aiifl 

“ tion by non ohjianu of or to any llatute, or any pail ' 

» thereof, lliall be allowed, &c.» KntiS'St 

a pardon ojf ' 

n” ffrfons, ^c. bur T (uppt'ff that the particular treafon \v'« alfcexprcfsiy pardl^tula j 
fur It apptns that the atiqindcr for it was exprcldy neniionojd* \b') st. Kcble id*)* 
t"d.. Sh )v\Lr r?3. 28^. Sknntr 157. t. 36(». 3. Modti n 37, 38. 

IvMge, ^4, Moor 7«;'i. jz, Coite 18. s. Jonti 56, Raftal 455 The^ fflm 
Hunt !«■ rsdniitred c tinphincd of, S. P. C. 132. Summary ifljo. Vi<^ 3* InSp 
1^6. 2. H. 7. 6.0. Mjich2X4. Styles, Rjckabee's cafe. (0 Shower 


SrSf, i8 But it fecips plain, that pardons of man- 
slaughter, or any oilier felony, except murdef or rape, re- 
main as they were at common law, for which 1 fhall re- 
fer to lc£lion 8, 9, 10, If, 12* 13. from whence it follows, 
that the paidon of tlio (d) felonious killing of J, S. maybe Kcble 
well pleaded to an indictment of maiiflaughtcr for killing 363. *574. 
him. But w^herc fuch a pardon hath been pleaded to an Kclyngo 44*^ 
indi£lment of manflauglitcr by the coroner’s inqueft, the * 5 * 

Court in prudence hath refufed (c) to allow it till the fa£l 

had been found manflauglitcr only, by a jury direded by a 4^^^, ^ - 

higher court. 
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Se^. ti). It hath been (fl) adjudged, that where a 
^l^ke I t. pheral a£k of pardon cxprcfsly pardons “ all petit treafons/* 
te^ptpn* but exefepts raurdcrj it cannot be avoided by indifting 
murder only, without the word prodhonc, &c. who 
has been guilty of petit treafon ; for the lefs ofrcnce being 
included, ana conftquently drowned in the greater, cannot 
but be pardoned by a pardon of it ; and therefore the ex- 
ception of murder in fuch a pardon ihuft be conftrued of 
fuch murder only as is fpecially fo called, and doth not 
amount to petit treafon. 

20. Alfo it hath been (b) adjudged, that a general 
i. aft of pardon of “ all felonies, &c. except murc!er,’^lhall 

extend to a felo de. fc ; for notwithftanding his offence m^ay 
^48. ’ in llriftnefs be called murder, and confeqncntly may feem 

naturally enough to come within the exception, yet lince 
the general words of an aft of parliament are to be ex- 
pounded according to the common ul'e of them, and the 
offcpcc of felo de Je and murder are generally underftood as 
difiinft ofrcnccs, and fuch as are diftinftly treated by all 
authors, who when, they ufc the word *‘mur jer** as fig- 
nifying a certain fpccics of offences, always meant by it 
the murder of another; and farther, fince there is greater 
reafqn to except the murder of anotlier out of a pardon 
than that of a man's felf, bccaufc both the law of God and 
nature leem generally to require blood for blood, which 
can be applied only to the murder of another, the word 
murder lhall in fuch an exception be taken^ only to fignify 
the murder of another. 

"Se£f. 21. Alfo it hath been (r) adjudged, tb.at if a general 
lide, l^low- pardon extend to all felonies, offences, injuries, mif- 

,4ei)4oz. demeanors, and other things done before fuch a day, it pS- 
4»6. dons a homicide from a wound given before the day, where- 
of the party died not till after the day, becaufe the ftrokc 
‘Tbiiw made which is the caufe of the death being pardoned, all the 
4^ effefts of it arc confequently pardoned. 

jDyer 99. and 

the cafe qF Will. Nichols, Foflcr 64 to 63. where Cole’s cafe is faid to be good 
law,.but not CO warrant the rule here contended for. 

As to the third particular, How far the pardon of 
one man may difeharge another. 



Sc^. 22, It feems to be generally (d) agreed, that not- 
withftanding all felonies are (ej^fevcral, and confequently 

B.Chart. of Pardon -ji. Corone 122. or 123. F. Charter 15. (<?)Cro, 
ii, E. 4. 7* Infra fci^. 23. X^yer 3.1. 


a par- 
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a pardon of one naan cannot be a fllreft di^atfc of ano- 
ther, yet in fome cafes the felony of aihe wra .ihay be £9 
far dependant upon that of another, , that ttlr pardon of 
the one will by a neceilary conrequence enure to the bene> 
fit of the other. As where the principal pleaded his (a) J,- ‘ * ' 
pardon, wd was allowed it at the common iaw; (i) be- 7. H. 4. id. 
fore his attainder, or where he pleads and is allowed ij Si«.c. 
at this day before his (c) conviftion, in which cafe it feenas 
that the acceflary may by a ncccflary confecjucnce take bene- 4%^^ 
fit of it, bpcaufe he cannot be arraigned till after the prin- |^r) Sup.’^p, 
cipal is convifted. ieA. 


Seif. 23. It is (//) agreed, that if a man be bound to M 1. mo. 

the king as furety for another, for the payment of a cer* «* 
tain fine or other debt due to tlib crown, the pardon of 
the principal is a difeharge of the furety alfo. But it feems * * 
to have been (f) holden as a general rule, that where a man (e) See the . 
is bound a furety for another for the perforfnance of a fu- ^k' new*. 
turead, the dilcharge of the principal before the time of 
the performance will not difeharge the furety, becaufe no- 
thing was due to the king at the time of fuch difeharge. 

But this feems extremely nice : neither do the cafes fjf) (y)Sccthe 
brought for the proof of it feem any way to come up to it, boeks next a* 
For as to the firft of them, viz. that or the king’s releafe 
of a recognizance for the peace to the principal, before it 
is forfeited, which lhall not difeharge-the fureties ; it may 
be anfwered, that it will {};) not fo much as difeharge the (^)SteBk.i. 
principal. And as to the otlier cafe (A) cited for tlrisc.so 
purpofe, viz. that of the king’s pardoning 7 . N. the build- (*) »• 
mg of fucli a houfc, for his building whereof J. S. is 
bound to the king, which lhall he no difeharge to j. S . ; it 
may be anfwered, that as this cafe is put, J. N, doth not 
feeuq to be bound at all, but only /. j. who therefore 
doth not feem to come under the notion of a furety but of 
a principal. 


As to the fourth particular, viz. How far it is necel&ry 
that the pardon of fevcral perfons for felony befeveral. 

Seff. 24. It feems (i) agreed, that thc>pafdon of J. B, f/) ^ 

and C. of all felonies by them done, without adding, tr 7. 
my of them., is void; becaufe it fuppofes' them jointly B. Char, 
guilty, and extends to no other but joint felonies, whereas 
all felony is feveral ('!) in each offender, and cannot be ^ p. c 
joint. And the vear-book of (/) 22. £dw. 4. goesfo 
far as to hold, that the addition of the words, or any oj (0 4 q[<e 

(hem, will not help a pardon beginning with fuch j|oint 

24' words, 
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<Fords. But this is (a) ikid to be aifreportcd, and cbiv- 
'^PwdoD ji. irary to the roll, and leems to be agreed (ij not to be law at 

' ' ' 

Summary 
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As to thc^ifth particular, t»ia. Whether the king’s grant 
fcf a proteftion, or of a place of truft to a traitor or felon, 
carry wivh it an implied pardon of his crime, 

25, It is generally (c) agreed, that a proteftion 
granted to a felon lhall be fo far from enuring as a pardon, 
that it lhall not fo much as privilege him from anfwcring 
immediately to an indiftment, in the fame manner as if he 
had no protcdlion at all. But there is a Ihort (d) note of a 
cafe \w Fii^htrhertU jihyidgfnenty* v^htxt owt being indidlcd 
and found guilty of felon v, produced a charter whereby it 
appeared that the king had hired him to go into Gafcoign 
to the army, whereupon the Court allowed the charter. 
And 5 /r Edward Coke {e) fuppofes that the ofTcnce was 
fpccially recited in the charter, and that fuch recital varies 
this cafe from that of aproteftion, which muft be a formed 
writ, and therefore can have no luch recital. But how^* 
tvcf fuch a charter may enure as a (/) fufpcnlion of tlie 
puoccedings againft a felon for a time, I do not fee how 
it can be colJefled fijorn this cafe, that it lhall enure as a 
pardon of the felony by implication, which feems con- 
trary to the rule (g) of law in other cafes, which w’ill not 
fuffer a pardoji of felony to be carried bcypjid the expreis 
purport pf it. 

ig) Sup. fc^Hon 1%, &c. 


.t/6)C-Jac. However, it was folcm^nly adjnciged {h]\n Sir TValier 
4 % ij, RaUigh's Cafe^ that the king*s grant of a military command to 

of high treafon, wherein he called him 
a»^d loyal fuhjefl, and gave him judicial power 
Sup. ftift; ^ lives of others, did not pardon the iiigh tr:afon, 

IS* Bbeauft every pardon of high treafon requires an exprefs 

mention of it, if not by the common law, yet at leaft by 
jfW S^p,i^c6t. the ftatute of 13. (i) Rich. 2. Befidcs, if the offence had 
Zg^b.V©a. felony, yet after an attainder it could not have 

* bfecn pardoned wlrlibut an exprefs mention both of the 
‘ (k) felony, and glfo of the (/) attainder. 


As to the fixth particular, viz. What is required to make 
, a good pardon of offences not capital. 

A’/f. 26. It hath been adjudged, that a pardon of “ all 
mifprjfiopsjjircfpaffes, clfenccs aud contempts,” will pardon 

‘ ? con- 



Ch. 37ii^ 


Of P A R |>0 N. 


a contempt in making a (^i^'falfe return, . 2^ 'a 

ftriking in Wejlminfter-hatl^ and (c) barr^i^i arid evcn.'^ 4 - ^ 

a {d) pramunire : And it hath been laid down as a gene*- -I'* 

jal rule, that it ivill pardon any crime which is #U)t capital. Ab, F,"bterV 

But it is faid (/j to have been holden, that fricli a pardori.iv ' . 

will not extend to fimony, becaufc it is ; but 

this feems to be no good reafon ; for barratry, and the in- 

jurious ftriking of another, and generally all offences at ,06,* 

common law, are alfo in fe ; and yet it feems clear, i. Siderfia ^ 

that unlefs they be capital, they may be pardoned by fuch a 

P!*>-don. 

deni 102. (^/) Cro. Jac. 306. 2. Biilft. 299. (e) i. Mod. 102. Kcilway i5j9*' 

.J9S. F. Corone' 122. (/) Watfon’s Clergyman’s Law, c. 5. 1 Side r fin 170. 22^^ 

The fame cafe is in Kebit^ 780 ; but thU point is not taken notice of. And the coiitrary 
feems to be admitted Cro. Eiiz. 68 5. Moor 916. and is agreed a. Modern 52. ■ 

ScEl. 27. It hath been qneftioned whether a gene- (^) 7'H.4*9. 
ral pardon of all trefpaflcs extends to champerty or con- 
federacy. 

As to the feventh particular, «n/s. Whether any offence 
can be pardoned before it is committed. 

Seti, 28. It feems agreed, (h) that the king can by rib ^ ^ 

previous licence, pardon, or difpenfation whatfoever, raaku i9. k. a. 

an oTcnce difpunilhable which is (i^ malum in fe^ id est, un- 3;*- H'. 6 . 

lawful in itfelf, as being againft the law of nature, orfo' 5 *, _ 

far againft the public good as to be indiftable at com- 

rnonlaw. For a grant of this kind tending to encourage b. Chart* dr 

the doing of evil, which it is the chief end of government Pardon 76* 

to prevent, is plainly againft reafon and the common good, ^^'7* 75 * . 

and therefore void. ^ 35 * ’ 

12. Cokjp 29,^ 

! 30. ' 

(/■) But chief jufticc Vaughan, in fiorrel’s cafe, f. 332, &c. feems to find fault AVf»^| ' 
the diiiinftion between malum in fe et prohibitum^ as not fully anfwering all ■ 

concerning dif|)enlations. • '' - 


Yet it feems to have been adjudged, (/J), that the king’s (i) Hi. 7. 
grant to the bijhop of S a li four and his fucceflbrs, having^^ 5 ' 
the cuftody of a piifon, that they fliall be quit from ail ■ 
efcapes, Ac. having been allowed in0r€y fliall be a good n/pat. Vi. 
difeharge from any fine for a negligent* efcape out of fuch Cited-S.!?*?!* 
prifon. And yet it is admitted that fuch a grant is no dif- *02. . 
charge of a voluntary efcape; but it is faid, that it lhall 
difeharge a negligent one, bccaufe it is punilhable only 
by pecuniary penalty ; and it is a general rule, that the king 
may difebargea (/) poft:bility of an intereft before it hap- j/j 
pens ; as vvliere the tenants of his manor are to be amerced 19. 
for a default in refpeft of their tenures, which the king 63^64. - ^ 
fHiij pardon beforehand. But if it be a goqd rule, th^t Ab. 
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the king cannot pwdpn* an o€cncc is malum in fe 

before it happens, and the negligent keeping of a prifon 
be fuch an offence, which I think cannot be denied ; and far- 
ther, if it be ai;o a good rule, that where the king’s grant 
is plainly againll the common good, as a grant of this 
kind fccitiS^to be, as tending to make a gaoler Icfs diligent 
in' his duty, by taking off the legal punifhmcnt of his 
J^egligence, Ido notwdl fee bow this cafe can be main- 
tained, For it fccnis by no means to follow, that becaufe 
the king can difeharge his right to an amercement befora 
it happens, for a default of his tenants in a matter relating 
barely to the revenue of the crown, which it is admitted 
that in the like cafe any other lord may do as well, there- 
fore he can dilcliarge a pecuniary penalty for an offence of 
, a public nature before it happens. Neither doth it feem, 
(n) Sup. C.19. that a negligent cfcape is only punifliable by a pecuniary 
penalty ; for in fonie (a) books it is faid to be fiiiable, by 
which it is implied that the offender may be iraprifoned. 
aoi Befidcs it fccras (^) agreed, that many negligent cfcapcs 

(f) But chief will forfeit the office of keeping a gaol, and therefore 
jitfiice it is plain that a pecuniary penalty cannot be faid 

to be their only puniffixnent. However, this is the only 
^ ^ meet with which looks like an exception out of 

afgiic tothc the general rule, that the king cannot pardon an offence 
^^trary. that is mafum in fe before it happens. 


Davis 75, But where (d)z thing, which is lawful in 

2 nature, is made unlawful by the prohibition of an 

parliament only, as the carrying (e) bcll-mctal or 

§ bvcr,5a, (/) beer, &c. out of the realm, importing (^) certain mer- 
fiytf sii, chandifes in foreign fhips, &c. felling (b) wines beyond 
%cr 54 *. a certain price, fi) exporting wool to another place than 
telling (k) wines witliout a licence, multiplying 
(0 or lilvcr, (»i) coining money of abafealloy, and 
7.n,i2. («) other matters of the like nature, it fccitis to have been 
37. 4. formerly taken (0) for granted, that generally the king 

B* ^hart^ de difpenfc with it as to a (p) particular time, or 

Pwd6tt^76; or perfon, or even a (5) corporation aggregate, &c, 

Taiiiain«nt98. lb far as the publick was concerned in it. Yet where 
8, Aich dirpenfation cojjfld not but be attended with a great 
pbyrt.il. inconvenience, as the introducing a monopoly, or fruf- 
fij trating.the end for which the law w^as made, as the li- 

S3t>. ■ * ccnfiiig (r) a particular perfon to import foreign cards or 

i. LeviiijJ 2 i 7 . 

ip^idetllh 6, 7. (?) Vaugh. 344. (m) ii.H. 7. 11. Vaughan 344.. (?/) a. Rich. 

3.:. i>. . 2. K. 7. 6. li. H. 3. by Martyn. Dyer 224* i*S: 3^3* (') See the books 

jiboVc cited to the other parts of this fc^l ion, and 3. State Trials 799 to 810. and 845. 
M. Coke x8. 7. Coke 36. i. Levinz 218. Co. Lit. 99. 'Vide 3. Levinz 389, 

Viughar 852. i. Levin/. 217, (>) Vaughan 3 h* xi. Coke 88. See the books 

wines 
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wines 'prohibited by' parlian»ent, and («) « U 
tended to fufpeiid the whole ftatute in gdiieral. it was coiov 
nionly agreed to be void. 

Alfo, wherever an afl: of parliament gives a particular in?- « > 

tcreft, or right of aft ion, to the party (AJ griev^ by 
breach of it, as the ftatutes of fr) mortmain, which give 37. h,^ 6 4^ 
an entry to the next immediate lord for an alienation to a. Rich. 3.1a, 
a corporation, the (d/) ftatutes againft maintenance, forcible V»ugl»n 344 
entries, carrying diftrefles out of the hundred, (r) fuffering 
one in execution to cfcape, &c. which give an aSion to die * 
party grieved by the offence prohibited ; it leems to have (r)*ii. Coke 
been always agreed, that no charter by the king can be of 9£f 99; , . 
any force to bar tlie right of the party grounded upon fuch KLwU 
ftatute, becaufe it is a lettled rjile, that the king cannot pre- But nVirbr 
judice the intereft of the party. 7.8nds.VWlt ; 

3. 37. fmch 

Jiccncc may be granted by the king alone. . f//) Vaughao 341, 343, f 
162, 297, s • 


Alfo, where a ftatute is exprefs, that the king’s charter . 
againft the purport of it, whether with or without a claufe 
of non ohjiante^ fliall be void ; it is faid by Sir {f) Edward ( f) la.Cokj 
Cokcy ‘‘ and no claufe of non objlanie can dilpenfe with it, tin- **» f 9 ^ 

“ leis it tend to reftraiivfomc prerogative folely and in- ’ 
fcparably incident to the perfon of the king as the right 
of pardoning, or of commanding the fcrvice of the fubjefl 
for the public weal ; which being (f>l, as he feems to argue, (^) 7, Coke 
founded on the law of nature, arc fo iar infeparable from Calvin*$^cife, 
the king, that by a claufe of non obftanto he may difpenfe * 4 * „ / 

with any ftatute whatfoever which tends to deprive him F 
of them. And on this ground the refolution of the judges 33/ 
in TnE{h) YEAR-BOOK of Henry the Jtventh^ is faid to be main- B. Par. ios. . 
tainable, whereby it was adjudg^, without any difficulty, that Vide Fincl| 
where the ftatute of 23. Hen. 6. c. 8. expretsly cnafts, that .. / 

patents to (hcriffs to continue longer than a^ear (hall be pjowders^ 
void, and the party difablcd to bear the office of ftieriff 
notwithftanding any claufe oinon dbjtante^ yetthekingby 
the claufe of non ohftante might make a good patent of fuch 
office for life. Which is in effeft to »y, that let there be 
never fo good reafons for the making a new law for the 
reftraint of the prerogative in any particular relating to the 
lervice of the fubjca,yet it is not in the power of thcLcgif- 
lature to make fuch a law ; and yet no one will deny that 
wherever the law of nature leaves a matter indifferent, there 
the law of man ought tb prevail. Neither is there any 
pretence to fay, that the king has a right by the law of 
nature to appoint fheriffs, iince it is plain that before the 
(i) ftatute or 9. Edw. 2. the freeholders cliofc them, 

Itk 559 ! ■ 
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.Irffi they bad. a fee in their office. And what reafon can 
'^cre be« that the which gives tlie crown the 

^power of making flicriffs, may not alfo qualify that power 
. ;as fliall be thought convenient ? But it is oblervabJe, that the 
yefolution abovemen docs not go upon any particular 
^i^afon ^hich may diftinguilh the caft of a Ihcri^ from any 
otljcr cafe, but only on the king’s power by non ch/lante 
to difpenfe with the ftatutes concerning the tranfportir^ 
wool, the pardoning of murder, and the expreffing ^ 

J juantitics of the land granted by the king’s patents, and 
uch like ; which becaufe they may be ditpeufed with by 
claufes of non ohftante^ it is taken for granted, that the 
ftatute of 23. Hen. 6. might as well be difpenfed wirl) 
by them ; as if it were a plain confequcnce, that bccaufe 
llatutcs which fay nothing concerning the claufe of non 
ohflontc^ may be difpenfed with by it ; therefore the ftatutc 
which exprcfsly provides againft it, may alfo as well be dif- 
penfed with by it. . 


(4) Cb. Litt. Seff, 30. It is (a) faid, that the king mny difpenfe 
with the flatutes of mortmain, without any clanfe of ;/<jw 
l^wdcn sou ofy/idnt€ ; and this feems very reafonablc, becaiile thereby 
?^ere*U?e gives up that right of entry which thofe ftatutes giye 

J-anris made forfeiture, which every mefne lord might alfo 

% certa fei^ do as well fo far as he had aright by tJiofc ftatutes. Alfo it 
Con. by feems'to be holden {h^ by fome books, that the claufe of 
ByerinPlow- ohftante was only requifite in rel’pctn: of fuch ftatutes 
Vide^Raftal which cxprefsly faid it Ihould be void. But the far greater 
302. number of (c) authorities feem to be to the contrary. 

Grant 36. 

J£rit. Conge. »8. Plowden 334. (^) Pinch 334, 235, Plowdcn eo?.. 7i. 7. 6, 

Ab. n. Pat, 109. F, Chart. 33. 2. Rich. 3. 12. 43. Aili/c 19. Dyer 52. 54. 

a7Pv303‘ 35^* 


;Sec Har- 
giir^ ’s Co. 
Lit. ittPf 


Sr/ 7 . 31. But the difpenft’ig po^ver v.’r.s carried fo very 
high in a late reign, and found to he of fuch dangerous con- 
fequence, as to make the execution of the moft neceffary 
laws in effeft precarious, and merely dependant on tiie plca- 
fure of the prince. it feeming highly incongruous 

that the kii>g fliould have kind of abfolnte and unlimited 
power in difpenfing with laws wherein the Church and 
State have the higheft intereft,- when at the fame time he 
has no power at all to difpenfe with any Jaw wliich vefts 
the lead right or intereft in a private fuhjeft, it was found 
by experience ncccflary to declare and enadf by i. Will, 
and Mary, feff. 2. c. 2. That no difpenfation by non 
ohjionte of or to any ftatute, or any ^art thereof, be 
“ allowed, but that the fame ftiall be held void and of 
“ noiie efTcft, except a difpenfation be allowed in fuch 

‘‘ fta- 
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“ flatute. But it is provided, that no chatteiTr §iint, or 
<’• pardon, granted before the 23d of {)ftobcr 1689, IKallBc 
“ any way impeached or invalidated by that a£t, but that 
‘‘ the fame (hall be and remain of the fanae force and ef- 

feft in law, and no other, as if the faid aft had never 

been made/’ 

Se^. 32. It hath been always (/i) agreed, that the king Finch 115. 
never could difpenfe with a ftatute before it was made. i- SUlerfin 

As to the eighth particular, Wz* Whether there be any 
offence which cannot be pardoned after it is committed. 

33. I take it to be a fettled rule, ( 1 ) that the king gee the ' 
may pardon any offence whatever, whether againlt the books cited 
common or ftatute law, lb far as the piiblick is concerned the othcr^, 
in it, after it is over, and conTequently (r) may prevent 
popular aftion on a penal ftatute by a pardon of the offence 
before any fuit commenced by an informer. But while a (c) Sap. c. 
public nufance continues unreformed, it feems (^/) agreed, ^ 6. fca, ' 

that the king cannot vrholly pardon it, becaufe fucb pardon 
would take away the only means of compelling a red refs 
of it. But it hath been holden bv fome, that a pardon Vaughaii .3 
of fuch offence will five the party trom any fine for the 37.’H. 6.4^ 
time precedent to the pardon. Plowdeij 4%, - 

^ ^ . VidcF.AiEze 

4.45. Kcilwcy 134. 22. Coke 29, '30. x. State Trials 578. (<?) 12. Cok« 30. ‘ 

As to the ninth particular, viz. How far a pardon may 
be of force againft the private intereft of the fubjeft. 

Seel. 34. I take it to be a (/) fettled rule, that the king (f) sitp.f. 2^/: 
cannot by any difpenfation, rcleafe, pardon or grant what- S.H. 6. 19. *' 
foever, bar any right, whether of entry, or action, or any F. CJrani 
legal inteicft, benefit, or advantage whatfoever before vefted ' 

in the fubjeft •, and upon this ground it feems char, that ^b. B. wfimt. 
the king can no way bar' ar*-: adlion on a ftalv.ie by the de Pardem S4, 
pHtrty grieved ; nor even a popular {/jJ aftioh by a com- Rivh‘3* ta. ■ 
moil informer, if commenced before his pardon or reieafe ; 
and that he cannot difeharge a recognizance (/) for the q 
peace before it is forfeited. i. R.'Ab. 178.. 

304. 

C. Jac 259. fg) Sup. c. 26. 64. 2. Rich. 3. i*. Keliway 134. F. Char. 

21. (i>) bup, c. 26. Rdf. 64. 37. H. 6. 4. Ab. F. Grant 21. B. Chart, dc P. ‘24. 

2. Ricn. 3. J2. 5. Edw. 4. 3. (v) 37. H. 6. 4. F. Chart, zt. Pardon 4, 5. Bro. 

Charter dc Pardon 2a. Recognif. 22, 7. 12. 12, Coke 29, 30. B. kc.6o. 

fc^t. 17. ■ 

Se^, 35. And upon the fame ground it feems to be 
djearly agreed, that as the reieafe of a perfon robbed, or of 

the 
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the wife or heir of a -pcrfon killed, will not (a) bar an in- 
. ^ - didment or a demand of execution at the fuit of the king ; 

Chan ge fo *'^ithcr will a pardon (^) by the king be any bar to 
Pardon 1 3* an appeal, except only where it is carried on at the fuit 
Appeal 27« of the king, after a nonfuit of the party, in which cafe 
33i4;>'M8- it may bS barred by a (c) pardon, in the fame manner as 
dle^au- indiSment, But if one who appears to be attainted of 
thoritiesci* felony, whether by outlawry or otherwife, on an ap- 
te^, to the peal carried on at the fuit of the party, get a pardon from 
ptfeer Mrtsof the king, he rouft fne a (f) Zc/re facias againft the ap- 
*^d B A-”* before the pardon fhall be allowed, unlefs the ap- 

Mal 150.^" pellant appear (/) grails^ and confefs that he will fue no 
jplnft.xar., farther, 

ffVSup. C.2S, 

feci. 13. B. Appeal 33. (rf) Dyer 34. S. P. C. 104. Summary 251. if. H. 4. 
ti« 11*11.4.48. 9. H. 7. 5. 2. Rich. 3 8. 9. II. 4. I,. 13.H.4.6. 38^ H. 6. 
X3« and the autlioritics ciced to the other parts of this ledtion. (c^ That the ap- 
pellee may have ftich tl fei re facias of courie on fuch it pardon, without producing 
a rclcafe or other deed from the appellant, 9. II. 7. 5. Ab. F. Scire facias 56. 

Scire jaci as x. Rich. 3, 8, S. P. C. 104. Con. 1 1. H. 4. 16. Ab. B. Scire 
^facias 73* that there was no need of any feire facias where an appeal was abated 
%y the king’s death, and the year and day were palfed, 2. H. 7. 10. B. Chart, of Pnr- 
Idon 69. (/) II* 4* 1^* Corone 87. Same ca<c B. Conftflion 12. and Jour 
ifl; Court XU But it is made a wonder that a feire facias was not awarded. 


;^ys. P. C. Seff. 36. If the appellant appear on the feire facias^ it is 
certain that he may pray execution notwithftanding 
Suhimaryxsi. pardon : but if the ihcrift'have returned a (h) feire fa- 
fivsiPiC. (0 and the appellant appear not (k) 

104* ' upon demand, the appellee fliall be difchaii,ed. Yet if the 

Jonmiaifxsi. appeal be of death, and the fherilF return the appellant 
^' 7 * dead, there are Ibme {/) authorities that a feire facias ouglit 
^8 to go againft the next heir to the deceafccl, but the greater 

(^)*x*B»Vh. number of {m) authorities feem to be to the contrary. 

■ 8 . ' ’ 

9* H* 4* *• Ab. F. Sc. Fa. 63. B. Ch. dc Par. 14. (/) 11. H* 4. 11. 11. H. 4. 
48^ 19. H* 4* Ab. F. Coronc 166. F, Coronc 85. Sii[). c. 23. f. 38. &41. 
(^91)9. H.7* 5. Ab. Sc, Fa. 56. B. Sc. Fa>i66. F, Appeal 88. 144. 38. H, 6. 13. 

B. Appeal 141- C. dc par, aS* Sup, c. xj.f. 38.^1. 

Dyer 34, Se£f. 37. There is faid («) to be no need of any 
feire facias on fuch a pardon againft the lords mediat»e 
or immediate, becaufc the pardon no way tends to reverfe 
the attainder, and confequently can do no hurt to their 
title of efclicat, &c. grounded on the attainder, but rather 
affirms it. 


SeSf. 38. If feveral perfons be outlawed in an appeal, 
and one of them be pardoned, and get bis pardon allowed 
on the non-appearance of the appellant on a Jdre facias^^ 
&c- and afterwards another of than get bis pardon ; it 

feems, 
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ieems, that he (hall take no (a) advantage of the appellahtV 0») 
default on the firft fcirt facias, but muft fue oW hi» /r/V# 
facias, &c. in the fame manner as if there had been no p". .v in v 
luchdefeult. 

the fame caft ^ 
holds the coiisraryp 

SeUa 39. It IS holden by great {b) authgrities, that if Sum. 15*. 
a pcrfon be convidted of manflaughter upon an appeal of * 37 *; 

death, the king may pardon the burning in the liand ; for state ' 

which this reafon is given by Sir Edward Coke^ that it is Trials 382. v 
no part of the judgment at the fuit of the party, but a (riButmyLd. 
collateral and ' exeiiiphry (c) puniihment inflifted by the 
ftatutc of 4. Hen. 7. c. 13. But this is made a by if/part •£ the 

(dj others, and the principal cafe wherein it is faid to ju4ginent,iior 
have been reiblved,' is very differently (e) reported, and To much as in 
was never adjudged f /) : And the ground laid down, that natateof 
the king may pardon it becaufe it is no part of j^dg- 
ment at the fuit of the party, by which it feeras admitted, lya^mark w * 
that if it were part of the ju^ment, the law would be notify that 
otherwifc, feems rather to make againft it than for it ; for the parry may 
there are (^) precedents of cxprels judgments, ^uod his ckr- 

rifetur in manu fua lava. Alio it is {Jo) admitted, that 
where a defendant is to have a certain imprifonmenr, &c* 3^^, ’ 

at the fuit of the party upon a ftatute, the king cannot dif- Dyer 202.261, 
pciife with it except in fome fpecial (i) cafes, wherein it 464.. 

may be reafonably intended that fuch imprifonnient was 
given by the llatute by way of fatisfaftion to the pub- 5.Vr)kc 50; 

Tic juftice o|ily; in which cafe it feems agreed, [k) that C. Eli*. 6 3*2. , 
the king may difpenfe with it, as it is faid that he may 
with finding of furctics by one convifl: on the ftatufe?^.®?U 7 ** 
againft trefpaffes in parks. * 

C^)Raftali, 

56. Yet it is omitted 55. {b) 5. Coke 50. Dyer 261. 323. (i) y Inft. i'hu 

237. 2. Inft. 200. 439. (-(J Dyer 2 38. j.inft.i^i. 2.^ Inft. 2ro. ' 

But it feems doubtful, whether the ftatutc of 4. J|fe. 7. 
c. 13. which appoints the burning of the hand, «K;clL 
admit of fuch a conftruclion ; for the words are, wReas 
“ upofl truft of the privilege of the Church, diverfe have 
‘‘ been more bold to commit mufder, &c. becaufe they 
“ have been admitted to their clergy as oft as they have 

offended; for avoiding of fuch prefumptuous boldnefs/' 
it is enafted, “ T hat every perlbn not being in orders, who 
“ bath once been admitted to his clergy, be not again ad- 
“ mitted thereto, and that every fuch perfon convift; &c. 

“ (hall be marked, &c.’' from whence it feems plain, that 
the ftatutc exprefsly intends fuch marking as a difeourage- 
ment of the offence ; and it feems difficult to give a reafon 

why 
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wliv it ihoirild be conflrued ^to mean it only as a collatcrd 
and hot as a direfl: punifhmeiit. 

Neither dotli it feem a plain reafon, that becaufi^^the 
Hatute intended it an exemplary punilhment, tlic king may 
difpenfe with it: for lurely the execution of an appellee at- 
tainted of murder, and the perpetual imprifonment of a 
clerk delivered to the ordinary upOnaconviftion on an appeal, 
who could not make his purgation, were alfo exemplary 
and yet it is generally {a) agreed, that tho 
.^rgoKe 50. king never could difpenfe with them. And therefore upon 
thisfeems to be a point that deferves to be farther 

Pyer 200. 

whether ihe king could not pardon fuch imprifonment. 

Se£t. 4p. But granting that the king may pardon the 
,bnrn,mg jn the hand in an appeal, it fecnis a very reafona- 



m 


ar. 596, 


Lohart a94.. 


this conftruftion, that he fliail be delivered after burning, 
where he is to be burned. 


5. Co. 51. Sciff* 41. Itfcems tohave been always agreed, {c) that 
Elh,684. the king's pardon wifi difeharge any fuit in the fpiritual 






(<0 5- 5** feems to be {d) fettled at this day, thsit it will dif- 

Witich 125. charge any fuit in fuch court ad injiantiam partis pro refor- 
; C. Jac. 335. tfiatlone morum^ or fnlute animfV<y as for defamation, or lay- 
Con* C hands on a clerk, and fuch like; for fuch fuits, 

^ • like thofe In the ftar- chamber, are in truth the fuits of the 
king, though profecuted by the party. 


(O C. Jac. 
335 * 

C, Car. 9. 
\^ideC.Car. 
ii^Ti 468 . 

if) u R. 

■ 

ji>; VOUC $1. 
‘L»tch 190. 

1 oi 8 s-- 5 '- 

:jp,.C:aif.4^.47' 
have not 




Alfo it feems tp be (<?) agreed, that if the time to which 
fuch^i'don hath relation, be prior to the award of coils 
to th ^ ^arm it fiiall difeharge them : And it feems to be 
the. ^[Ineral ( f) tenonr of the books, that though it be 
fubfepuent to the award of the coils, yet if it be prior 
to tlic taxation of them it fhall difeharge them ; becanfe 
nothing appears in certain to be due for coils before they 
are taxed. 

Vide C. Car. 9. wherein it is hcldcn, that an award of cods, though 
been taxed, fhall not be avoided by a pardon ; but the other books 


Alfo 



C&. bip pArbon; ill 

Atfo, (a) if z Jwifon ^ ^prifdned on a yrnt pfexcemmu- *• 
picaio e^iendm for his .cbntiimacy jri not Joying coils,^ sin| 
afterwards the king pardon all contenipts, it ftems, that he. g<jj|nS* 
^sfll be difcharged of fudi imprifonident withotit any fcire ediVijkk.^f 
a^ihift the party, bccaufc it^s grouiided on the cpn- 15^. Aad it 
tempt, which is imolly pirdbnedi..and,the pariy dniftbe- 
giii anew tb conipel a payment of tiiecoftS. »^T!\vhemS 

an excomtea^ 

iiication can be difcharged by the king’s pUrdoh. 8. Cdte 68, 4|^': 

Se^. 4 . 1 . But it feenis agreed, ( 4 ) that a pardbti iHall (*) 
hot difeharge a fuit in .thofpiritaai court, any more than in S*‘ 
a temporal, for a matter of intereft or propetty in the plain-* 
ti€, as for tithes, legacies, niatrimbniu contr'adsj and fuch 
like. 


Alfo it is (c) agreed; that after cbtts are taiited ili a fuit in Eatdh 
fuch court at the proiecution of the party, whether for >90. 
a matter of private inttre&, 6 tpyorefwmatiutemirttmyOrpri fa- s- Coke' ji* 
iuta animay as for defamation, &c; they ihall not lie difcharged 
by a fiibfetjucnt pardon. SihoAUS* . 

eked to the preccdcht fiififcloBt 


Sc^, 43. If tlie dflPenSe be parcfoiled ifttir coiftgaretaited, 
and then the defendant appeal to a fuperior court> wliicH 
gives liew cofts, whether upon the affirmance or reve’rfal of 
the flrft feiitertce, they fhall (d) riot be avoided by feafon 
of the pardon, becaufe they, are not given in refpeft ^ 

the ofFchce, but of the award of the former cofls) whit:h 
being taxed before the pardon, arc ndt avoided by it, and 
therefore the appeal vras proper for determining. whether they 
were well given or hot. But if the ofFerice for whidi tli6i 
fuit was in the fpiritual court be pardoned, hanging an ap-» 
peal, and fuch pardon relate to a tmieprecedcnt to the award 
of the coftg, and aft^r fuch pardon the appellant defert his 
appeal, and the fpiritual court award cofts agairift him in 
refpeeft of fuch defertion, it feeras, {e) that he nlay have a (<r) i.ll. Afar# 
prohibition, becaufe the pardon having difehstrged the cofts 3 :® 4 * 
of the firft fuit ^as well asl the offence, made the appeal to be '■ 

to no purpofe. It is (/} faid, diat cofts tax^d to the party 
grieved for a contempt in a court of equity arenotdil- 
charged by a general pardon of all contempts, becaufe it is 
the common courfe of a court of eejuity to award fuch cofts 
at the pleafure of the judge. But it hath been quefti5ncd* 
whether cofts taxed by the prothonotary upon an attach* 
ment to the party grieved be not difehargea by agcneral par« 
don of all contempts. 
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1679. & 

^f.S. >^ 79 - 
Inlt. *38; 
^^jf/CQin.39a, 

tncjjpcicqh of 
ll^rit^hinerc 
& fiipvr of 
^^^peach- 
€; Stato 


ScJi. 44;. It WPS inCfted («) by the houfc of commons 
in the carl of Danbfs cafe 9 and it is enadted by 12, and 
13.’ Will. 3« c. a. That no pardon under the great feaf 
‘‘ be pleaded to an impcachinent by the commons in par- 
liament.*’— t But after Ac impeachment isfolemnly heard 
and dcteriliined, it is not underftood that ihe king’s royal 
grace is farther reftrained or abridged^; for after the impeach- 
ment and attainder of the fix rebel lords in 1715, three of 
them were from time to time reprieved by the cro wn, and at 
length received the benefit of the king’s pardon. 

As to the tenth particular^ vi%. Whether a pardon may be 
conditional. 


SeB* 45. It feems agreed, {b) that the king may extend 
: /^3.^oor 460. his mercy on what terms he pleafes, and confequently may 
Co. Lit* 274. annex to bis pardon any condition that he thinks fit, whe- 
ther precedent or fubfequent, on the performance whereof 
the validity of the pardon will depend. 

As to the eleventh particular, viz. Where a pardon h 
void in refpedt of a wrong recital. 

v j(r) Yelverton ScB. 46. It being a general rule,(r) that wherever theking 
Tac* ^1^8 to have been deceived, his grant is void, 1 take it to 

agreed, tliat if it appear from the recital of a pardon, that 
■ ^ Ab; i88. the king was mifinfonned either as to the {ci) nature of the 

cafe, or the proceedings thereupon, the pardon is void ; as 
where the (i) king pardons a man for felony wliereof be 
Hands indifted, or indifted and attainted, and in truth he 
never was indided, &c. 

SeB. 47, How a pardon of felony fiiall be avoided by 
ftatute in refpeft of a wrong ftiggeilioii, hath been already 
Ihewn, fedion the tenth. 


As to THE SECOND GENERAL POINT, viz. What IS thc 
cfFedl of a pardon. 

SeB~ 48. 1 take it to be fettled at this day, that the par- 

don of a tfeal'on or felony even after a conviction or attain- 
der, does fo far clear the party from the infamy and all 
Vide Others /) confcquences of his crime, that he may not only 

4.Keb. 940. have an aCtion (^) for a fcaiidal in calling him traitor or 
J.'Corone 

iSii. 1. Aflize 3. C. Car. 53. i. £i:?f:rfin 222. 5. Coke 49. Hobart 

J\ 4 oor S63. 8>2. i. R. Abr. 87- Owen 150. x. Browiilow 10. 
^ymond 23. Con. Cre. Jac, 6^12. 

: ; ■ fcloa 
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felon after the time of the pardon, but may al lb be a good ^ 

witnefs notwithflanding the (a) attainder orconviSion ; 

caufc the pardon makes (/^) Ijira as it were a new man, «nd, 

gives him a new capacity and credit. 5S*v 553 5 *^ 

596. 610; 

4. State Trials rtg. Modern 15, 16. Raymond 369, 370. 2. Hale 27S. Eut- 
the conirary is htJd, Bulllrotle 154. and 2* Start Trials 51010 524. Raymond 
3S0. (/») Siviuner 5781 579. . 4^ State Trials 119. Rcillcy’s Cale, C^ies 


49. And it hath been (r) admitted, that the king’s 
pardon ot the burning of the hand on a conviL^iori of man- ^^9 - 

ilaughterhad the fame cffcL^t as to this purpofe, as the burn- ^ ' V 

ing would have had, which is id) agreed to reftore the party QO 
- • •- I*- ^ fedt. t29. " 


to his credit. 


Seff. 50. But it hath been adjudged, (r) tliat a pardon te) By the 
is of no manner of force, as to this purpofe, till it have 
paired THE ORKAT SEAL. .Sk-JS."*' 

5. State Trials 167 to 17J* 


Se^. 51. Alfo it is faid, (j^) thit the pardon of a felony (/) Hobitt 
will hot- make an arreft for it, by one who did not know 
of tile pardon, unlawful, bccaufe luch ai refts being for the 
public good are to be favoured i and therefore lhall not be 
actionable by reafon of fiich a pardon, as fcandalous words 
lhall be, becaule they deferve no favour. 


t And it is enafted by 4. GeO. t. c. ii. f. 2. That 
where any offender lhall be traiifported, and lhall have 
ferved his term according to the order of the court, fuch 
‘‘ fervice lhall have the ejfcti of a pardon to all intents and 
‘‘ purpofcs,as for the crime for which he was fo trinfported, 

‘‘ and lhall have fo ferved.*’ 

Sen. 52. I do not (^) find it clearly fettled, whether ,St Tr 
the pardon of a conviftion of perjury makes the party a 5iotoci4. 
good witnefs. i.Keble ^So. - 

5.,Mod.i5,f6^ 

Raymond 369, 370. 379, 380. Kclynge 37, 3S. 1. Sidcrfin 52. 221, 221. 3. Lc-* . 

vinz 426. A pardon of perjury at common law reftcircs the party to his credit and 
, competency, Gilb. L. E. 142. Rcilley’s wfe. Cafes in C. L. 360.; but by 5. Eli2% 
c. q. the kini; is by exprefs worth; refirained from pardoning a perjury on the ftatitfc*. 
Gilb. L. E, 142. 1, Hawk. ch. 69. f. 12. 

Sen. 53. If a man be convi£lcd, or deprived, or oth6r- 
wife punilhed for an offence during a feffion of parliament, 
and at the fame feffion an aft paffeth which pardons the of- ^ 

fence, it feems agreed, {h) that the conviftion or depri- 
vation, &c. zxq ipfo faHo avoided ; bccaufe the aft taking 
efieft from the firft day of the feffion, it now appears 

A a 2 that 




Of pardon. Bfc. 2# 

that the ofi 5 Micc was pardoned at tlic time of the convxftion, 

&c. 


Alfo it hath been adjudged^ that where ail aft of parlia- 
e C k exprelsly pardons fuch and fu eh crimes from a cer- 

^ ^ before the feffion, it thereby avoids all (a) con- 

C. Car. 67, viftiona, and ( 3 ) deprivations, and (r) awards ofeoftsand 
4 S. 1 14, 1^5. amerciaments (df), &c. for fuch crimes, whether fuch con- 
Vide Z#atch viftions* &c. were before or after the feiSon, bccaiife it ap- 
1? B^V z ^ars to l>c the intent of the parliament that fnch crimes 
H.' 6. 1.2. ^all no way be punilhed, which camiot take cfFcft if fuch 
21. conviftions, &c. continue in force. 

Fardon 6. 

(i) 6. Coke 13, 14. But this cafe has often been denied to be law, s. Kcblc 780. 
.1. Stderfin 164. 222. Latch 190. Noy 91. Cro. Car. 47. (t/) 36. H. 6.24, 

> 5 * 37 * o* 2»« F- Chart. 12. 5. Coke ’49. Co. Litt. 126. C. Jac. 64. Moor 

394^:' Cro. Eliz. 76H. 778. Whether an excommunication be pardoned by a general 
>pirdon- of all contempts, &c. Sup. fc£t. 41. 

Levins feems to be a fettled (ej rule, that no 

'2. R^dern 53. P^fdon by the king, without exprefs words of rellitution, 

: 1 Kehle69s.* ftiall diveft, either from the king or (f) fuhjeft, an intereft 
7:57, 817. 921, cither in lands or goods vefted in them by an attainder 
1 conviftion preceding. Yet it feems (^) agreed, that a 

i.Mo^^rn loi. ^ conviftion, lhall prevent any forfeiture 

I fsaunders either of lands or goods. 

'i. Siderfin 167 ,68. 2S4. Thcloal. I. f. c. 8;. fc£t. 8. ( f) l^ycr xa- Finch 
4^.7. Theloal. 1, I, c. 15. feit. 3. (^»’) 5. Coke no. Owen S7. 4. State TriaU 
119. 2. Modern 53. 


Xh) I. Lev. Se^, 55. Tt hath been adjudged, f A) that a claufe of 
2*Keble 6 ^^hafe of all judgments and executions’* in a general par- 
^'57. 817.9^2, extends as well to debts due to the king by aflign- 
" * ment or forfeiture, as to thofe originally due to him, 
1. Saund. 382. and that it doth not reftore them to the perfon who affign- 
8 . Siderfin or forfeited them, but cxtinguiflics them in the hands 
of the debtor. 


56. It feems agreed, that notwitliftanding the 
king’s pardon to a liinonift coming into his church contrary 
to the purport of 31. Eliz. c. 6. or to an officer coming in- 
to his office by a corrupt bargain, contrary to the purport 
of 5. and 6. Edw. 6. c. 16. may fave (i) fuch clerk or 
33 - officer from any criminal profecution in refpeft of the 

corrupt bargain ; yet fhall it not (k) enable the clerk to 
Co. tit! 120! bold the church, nor the (/) officer to retain the office, bc- 
"^atfon’s caufe they arc abfolutcly difabled by ftatutc. 

a ergyntin’s 

ye. $, (1) s.lnft. 154. 3. Bulft. 99;* 91. See Bk s. c. 67. f. 9. 1. Kcblc 
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SeU. 57. Alfo it feems {/>) agreed, that ihe Icing’s par- (aJ Co. lit. 
don cannot falvc tlie corruption of blood by attainder of *• a. 391- , v 
treafon or felony. 

I. Hale 358. a. Comm. : 34. 4. Comm. 33^, 

As to THE THIRD GENERAL POINT, viz. Whether R. 
pardon may be waived. 

Scii, 58. I take it to be (A) agreed, that a general par- (^) 1* 

don by parliament cannot be waived, becaufe no one by his ij 

admittance can give a court a power to proceed againft him, ' 

when it appears there is no law to puni& him. B. Noti^ ^ 

11.H. 4. 41. B. Coronc 30. 200. lndi£t. 2. F. CoroneSQ. Cromptpn 1x5. Fofr 
icr43. 4. Coil) m. 394. 


Se^. 59. But it is (f) certain, that a man may waive (0 
the beneht of a pardon under the great seal ; as where one 
who has fuch a pardon doth not plead it, but takes the gene- 
ral iffue, after whicli he lhall not refort to the pardon, Kelyngc S4. 

jent. Cent» ^ 

129. Hale 252. Foder 40. Wilfon 150. and vide the cafe of Rex v. Haines, 

fon 2x4* where the benefit of an aS of grace was allowed after the general ' 

pleaded. V 


And now I am tp fhew in what manner a pardon is to bp 
taken advantage of 3 which 1 (haU conlider, 

;• In relation to a general pardon by parliament^ 

2. In relation to a particular pardon under the great 
SEAL* 


And first, As to the pleading of a general pardon by 
parliaznpnt. 

Se^. 604 It feems {d) agreed, that if any perfons arc ex- tfu 

cepted out of it, tlie Court is not bound, aii< 

liolden that it hath no power in diferetion^ to 
the benefit of it unlefs. it be pleaded. 

77S. 

$. Coke 79. Moor 770. Raymond 23. 2- Inft. 234,, 2. Roll.. 307. C. Er*. 4. 
Moor 6x9. (^) Leonard 200, C. Eliz. 125. Con. Lances. Mopr 394. Yide 

5. Coke 49. C. Car. 32. Yelverton 126. 

Alfo it feems genetally agreeH, that if the body of fuch a 
pardon either excepts divers particular perfons by name, or 
excepts all tliofe who come under a general defeription, as 
^1 th(^ who adhjered to J. S. See.” no one can demand the 
A a ^ bpne^i 


1 lome (e) have •• 7- 

give any perfon S' 

^ Cromp. 115. 
C.E 1 iz. 7 < 8 * 
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(i) S. E. 4, benefit of it,^ without exprcfsly (hewing, in the (a) .firft 
p r- not one o/ the perfons excepted, and in the 

P latter Uk) cafe, that he is not included in luch defeription, 

Si**pleadia^4. happen to be of the fame name with one of the 

2. Leon, perfoiis excepted by name, it is faid, that it will not (c) be 
fufficient for him to aver that he was none of the perfons 
(^5 8. E. 4. excepted, without adding that he is a different perfon from 
$. Prf Qiioj. other of the fame name. Which how it can be tried, 
FVPardon 3. unlefs it appear by foine additions^ to the name in tlif fta- 
PloWdeft 103. tute, may deferve to he conlidcred. 

Charter 66, 4. H. 7, 8. Ryer 27. 2. State Trials 5. (r) 8. E. 4. 7. 

1 03. F. Parti on 3. 


i: Ltv, 26. 
4.B.7.8. 
Kpym. 23. 


But if the. body of ftatute bp general as to all perfons 
whatfoevor, and afterwards fomc are excepted in the pro- 
vifoes, perhaps it may be fufficient to plead fuch a par- 
don, without any averment that he who pleads it is none 
of the perfons fo excepted ; it being a (r) general rule, that 
X^y7. Leviaz where a man is within the general words of the body of a 
aS.as. : record or deed which is qualified by fubfequent provifoes, 

65, jg fufficient for him to bring his cafe within fuch general 
words, and that the exceptions in fuch provifoes ought tp. 
if SaUlbu^^^^ be (hewn of the other fide. 

Shower ^ 

4 oo. more fully reported Cirtljew 131, Stc, But fee Ratcliffe’s cafe, Fofter43.45. 

61. But it fccras agreed, (fj that the Court is fo 
far bound, to take notice officio of a general pardon by 
parliament, which extends to all perfons in general with- 
out exception, that it cannot proceed againft any perfon wha^t- 
foever as to any of the offences pardoned, though he be fo 
far from pleading it, or praying the benefit of it, that he 
dops ail he can to (^) waive it. 


//) Sum. 252. 
Plowdcn 83. 
U,fl. 8.7. 

B« Notice I. 
liyer 28. 

5. Coke 49. 

3* I nil. 234. 
11. H. 4. 41. 
B. Coronc 30. 
indictment 2. 
z. Roll. 307. 


fe) Sup. fc^t. 58. 


Sc^. 62. Alfo, where a general a£l of pardon excepts 
certain kinds of crimes, there is (h) no need to aver that 
thecrime whereof a perfon is indidtd is not one of fuch ex- 
cepted crimes ; but the Court ought judicially to take notice 
whether it be excepted or not. 


( 5 ) Soy ICO. 

C. Car. 449. 

620 . 

A. Leonard 

f.fr 
fikptKewi32. 

Oiroiftpton 116. 8^. Coke 68. 3. Inft. 234. 

/// C Eliz. ^ 3 * whejc fuch a ftatute excepts only one 

’*43 ' * particular pcrft)n, it hath been (/) faid, that there is no.. 

tfiLtonar. 26. need- of an averment that a perfon indifted is not fuch 
l^rfeeFofttr p^yfop ; but that the Court is to take notice whether he bci 
orridt. 

Secondly, 
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SEcoNm.Y, As to the taking advantage of aparticular (aj Tbatno 
pardon under the ( a ) great seal, I mall obfcrvc only Aicht pardon • 
tlie following particulars. is good unleft 

under the. 

Great Seal, and confcqucntly that articles of furrender cannot be pleaded as amount- 
ing to a pardon, t. State Trials 578, &c. Neither can^hc (ign manual importing^ 
a pardon be pleaded, Rex v, B^iaton, i. IJlack, 479, Vide infra feft, 71 thif,; 
cafe of the King v. Murphy in July fe^iion 1773 5 and Fofter 6x. '■ 

Setf. 64. First, That it will be (A) error to allow a C. EUj^ . 
mail the benefit of fuch a pardon unlefs it be pleaded. 


Sc^, 65. Sfcondly, That he who pleads fuch a parr r , 

don ought to (c) produce it fub pede JigiUU though it be a s p^c^ior ^ 
plea ill bar, becaufe it is prefumed to be in his cuftody, i’,. ft. 
and the (r/) property of it belongs to him. (^Z) Sce thp 

books abovfe \ 

cited, and Cro. Jac. 70. 317. Cro. Car. 441, 442. 1. Jones 377. i. Siderfin 311^ 

C, Eliz. 2|7. 547. 


Yet if a man plead fuch pardon without producing 
it, it feems (f), that the Court may in difcrctioii indulge (e) n. H, 4, 
him a farther day to put in a better plea ; and at fuch day 4 *- 
lie may perfect his plea by producing the charter. 


Alfo it feems ( f ) agreed, that there is no needin a plea of (/)Vid^up^i 
autrefoits acquit^ &c. to produce the record immediately ^ 
becaufe it is pleaded in bar, and he who pleads it hath nei** 
ther the cuftody nor property of it. 


Seff. 66. Thirdly, That if there be a variance (g) be- fj) Sum. 25 
tween the record on which a man is convifted or attaint- c. 35. 
cd, and his charter of pardon, yet if there be no repug- 5 * 
nancy to intend that the fame perfon or thing are nieant 
in both, it may be fupplied by proper averments : And Crompton / 
therefore if one be indicted by the name of^‘ J, S. (h) yeor 116. 

and pardoned by the name of J, S, gentleman^” or in- Keil way . 

difted by the name of Bs the talker,’’ and pardoned by the p ’ ^ 
name 0/ “ £, the fon of /F,” he may makegood the variance i. Roll; *368^ 
by averring that he is the fame perlqa intended in fuch in- F. Corona 
diftment and pardon : Or ilf in an indictment (i) of the *94- - ' 

death oij. S, the ftroke being fuppofed to have been given ®^*^**-*^*Jf 
“ on the firft of Auguft^^ and in the pardon on the third,’’ Ah. P. Brkf 
the paity may aver that the death of one and the fame J, S. feems cou- ^ - 
arc intended in both. And if fuch a variant pardon be ^rary 364. ; ; 
pleaded without any fuch averment, it feems that the Qourt *^44 

Ab. F.J84[bniiL)*i 

de Faits 128. B. Variance's. B. Corone 29. B. Charter dc Pardon 15.’ 

note, that none of thefe books make mention of any averment, but fetm ta il]ably 
♦he pardon was allowed without it, uotwithftandixig the variance. ' * 

A a 4 ' Wif ' 
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mr/ in difcmion give the party a farther day either tq 
fa) ff.tL 4 -(aJ perfect liis plea, or to" (i)' purichafe a better pardon; 

d fom^ (c) inftances in old books, where upon 

Faiti iiS. ^ fuch variance the' Court took an ihquelt pf office, whe- 
(<) 3, Inft. thcr the fame petfon were meant in both records. 

<:• S)deriia4);. a6. Airize46. Raymond 13. F. Office de Court 3^ B. Charter 
de Pardon 32. B. Office de Court *5. /^r) F. Cor, 294. 3. Afliie 15. Ah. Fi 
Corone 166. B- Cor. 190. B. Variance 63. But Brdok, in abridging this cafe 
Uader the tide of Charter uf Pardon 29, makes this remark) quoci mirum mbin 

VUefeft. 59. 5 ^^. 67. Fourthly, That nq fuch pardon can be. 

where this pleaded together ' with, bir after the general i flue, unlefs it 
^ ^ ^ fubfequent to the time of 2ie pleading fuch iffuc^ 

' hbcaufe otherwil'e it is waived by it. 

Cgf^i 'FoiEler C. L. 40. 

1^37*H.6.4. Sf^. 6 i. Fifthly, That the party (hall not b? 
|r#wn4rtcr 21, to j^y the llrefs of his cafe on any particular words 

or ’clatifc in fuch pardon, but may take advantage of the 
wholci, 

36.H. 6. 69* Sixthly, That after an fr) amerciament iq 

44, x'5. ■ the king’s’ bench hath be6n cftrcated into the exchequer. 
Smarter 22. and the party, being taken upon procefs from thence, 
* V hath infifted upon a pardon, and been denied any benefit 

from it, yet he may be brought by a habeas corpus cum, 
cdufa to the king’s bench', becaufe the record remains 
there, and the traiifcript is only fent into the exchequer,’ 
and may plead the fanie pardon in tlie king’s bench, and 
if it be adjudged fufficient, toay have a fuperfedeas to the; 
barons, &c. . . • : . = • 

Sci^. 70.- Seventhly, That while thc^ ftatutc of 
TO. Edw. j. c. 2. flood in force (whicli required all per- 
fons pardoned for felony to find fureties for their good be- 
haviour before the flieriff and coroners within three months, 

; P. C. &c.) no pardon of (/) felony cpuld be allowed, without 
; 193. - a writ out Pf chancery, commonly called a wr/i ^ allows 
CK^roptoii teftifying that the party had found fureties, &c. 

fvH? 7. 5. according to that ftatute, unlefs it were idilpenfed with by 
IlcwdJu so*, a fpecial claufc of 

i. Kcble int ‘ , - .r. , « . 

i^Siderfitt Sji. Raymond 13. 3- Inft, C34, 235. Carthew 121. But there never 
Wmaii4Ry aceeffity for fuch writ upon a par^n of treafon. C. £liz. 814. Noy 31. 
fejThat a breach of the recognizance avoided the pardon, 3. Hen.y* pi* 7- S. P.C. 
^* 5 |i "Crumptotf 115. Sec Eex v. Cfeetwynd, Strange 1203. 9. State Trials 542. 

But the ncceflity hereof is taken away by 5. and $. Will, 
ind Mary, c.’ 13. iVhic'fi Bath repealed tire faid ftatute of 

’ 16. Edw» 



ph. 37, Or E A R D ON. 

10. E 4 vy- 3 - but bath provided, “ That the jaftic 6 s before 
f* whom any pardon for felony Ihoold be pleaded, may at 

V their diferetion remand, or commit the perfon who 
pleads it to prifon, till he or they (hall entef into a re> 
cognizance with two fufficient fureties for the^ood be- 

f* hayiour for any time, not exceeding feven years. Pro- 
** vided that if fuefa perfon be an infont or feme covert^ he 

V or fhe may find two fuificient fureties, who (hall enter 

V into a recognizance for his or her being of the good he* 
<* haviour, as is aforefaid.*’ 



Sefi. 7J, Eighthly, That the Judges may infift on (a)p5t2hei'. 
the ufual fee of gloves (a) to themielves and officers, be- Uit’tAfaridg* 
fore theyallow a pardon. ment, tit. 

Corose 194. 

4. £. 4. IQ. 2. Jones 56. i, Siderfi^ 4^2. Kelynge 25. Pulton de Pace €t Regis 


+ Se^i. 72. NiNTHLY,That the mode of taking advantage *• Black, 
of a pardon upon the Circuits and at the Old Bailey is to pro- . 
cure the king’s fign manual or privy feal figni^ing his ma- p* * ’ 

jelly’s intention to afford a pardon to the prifoner, either * * 

abfolutely or conditionally as the cafe may be, and dirediiq' 
the juftices of the gaol-delivery to bail him, on his entering 
into a recognizance to appear and plead the next generu 
pardon that fhall come out. This mandate the juftioea 
obey : taking fecurity, if the pardon is conditional, for the 
prformance of the ftipulation upon which it is granted j 
and afterwards ifluing their warrant -fo the gaoler for hif 
dUcliargc. 


CHA?« 
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CHAPTER THE THIRTY-ElQHTHt 

OF THB 

GENERAL ISSUE, 


TTAVING fhewri already, that the tjfue is plead- 

able in capital cafes, together with any other plea in 
bar or abatement which is not repugnant to it; and Cha 

it may alfo be pleaded even after fuch plea found againft a 
defendant {a) : And having alfo Ihewn, that the plea of the (^) Chap. 37,’ 
general iffuc amounts to a waiver of a pardon {b ) : And feft. 59. 
what is a good general iflue to an information on a penal 
ftatute ) ; and in the fame chapter in what manner the 
ilfuc is to be joined on fucli an information, and where it is 7^. ’ * 

to be tried \d) : 4. Comm. 33^^ 

I fliall in this place take notice only of the following par* 
ticulars. 

Sc£t, 2. First, That in a criminal information or in- (f) j. Sid.ise, 
dii^lment in the (e) king’s bench for a mifdemeanor, and Co. Ent. 363. 
alfo in an indiftment before ( f ) juftices of the peace, the (/)C.tar.3i^ 
iflue is well joined for the king by the words ‘‘ A. B, qui pro 
rc^^e fequhur fimil'itcr^ tsfr.” without any addition Shewing Ent, 
that A. B. is the proper officer for this purpofe ; for it lhall 379. 381. 385, 
be intended that he was fufficiently known to be fuch by the 387. 390. 
Court. But in all (g) precedents I meet with of informa- i* 
tions of intrufion, the iflue for the king is joined by ® 

Attorney-general, (A) naming himfelf fuch. ' Rallar383. 

Sefl, Secondly, That in indiftments of capital 
crimes, after the defendant hath pleaded quod ipfe in nullo eji 
“ inde culpahtlis^ et Inde de hono et malo ponit fe fuper patriarrC* 

(which is the general form of pleading the general iflue in 

capital cafes, both in (/) indictments and (/t) appeals), the ^ovc^cited.^* 

ufage fecras to have been immediat;clY to award procefs (/•) Coke Ent. 

againft the jury, without any exprefs joining of iflue on tlie 57. 

part of the king (i). But in the precedents of appeals of 47 to 55 * 

felony, whether by an (/) appellant or {m) approver, gene- ^*2 

rally the iflTiie is exprefsly joined by the appellant and ap- Tremabei's^. 

proyej^, as well as the appellee. S.St.Tr. aS-.. 

agree that it ; 

is not neceiTary to join iflue on record. And fee Kex ‘i/i.DowIin, 5. Term Rep. 31?. 
Sed vide 9. Rep. 63.' (/) See the precedents cited to the precedent letter. Butin 
Raftr.! 43. after the general iifue wit^ an &c. the procefs i$ immediately awarded 
againft the jury, Raftal 42, 

Seft* 
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i «) H. 4. 35. Se^. 4* Thirdly, It fccms (aj the better opinion, that 
if an iffiie be joined in procefs on a recognizance for the 
peace, whether the defendant killed J, S, and fuch iiTue be 
found for the king, yet ihall it not eftop the defendant to 
plead guilty to an indictment or appeal for the death of 
the fame 7 . 5. 

Kftiloch** f Seff. 5. Fourthly, It feems,that on the general ifTuc 
tpafe,Foft.i6. <c guilty^’ being pleaded, the defendant cannot take an 
objection in law, which is in the nature of a plea, to the 
jurifdiftion of the Court, nor can any evidence be received 
to fupport fuch an objeftion on that ilTue, but fuch matter 
spuft be fpecially pleaded. 


CHAP- 



CHAPTER THE THIRTY-NINTH. 


O F 

ASSIGNING COUNSEL. 


A PERSON liaving pleaded 
either. 


not guilty,” is to, be tried 


1. By his country. 

2. By his peers. 

3. By battle. 

But before I confider what is proper to each of thefe in 
their order, 1 lhall endeavour to ihew» 

I. In what cafes a prifoner may have counfel to alSft 
him in his defence. 


2. Where he may have a copy of the indiftinent. 

As to the firft of thefe particulars, viz. In what cafes a 
prifoner may have counfel to affill him in his defence. 

Sc^. 1. I take it to be a fettled (a) rule at common law, . . * * 
that no counfel lhail be allowed a prifoner, whetlier he be 
a (h) peer or commoner, upon the general iffue, on an 7.H.4. 55, 
indiflment of treafon or felony, unlcfi foinc point of law Finch 386, 

arife proper to be debated. *• * 47 - 

B. Cor. ^4. 

F. Corone 31. C. Car. 147. S. P. C.151. E. 4. 2, x. Levinz 86. Dr. and Si« 
b. 2. c. 48. '1. St. Tr. 70. 2. Stat. Tr. looz. See the books cited to the other parw 

of this Chapter. (^) x. St. Trials 70. 265., 6x4. 4. St. Trials 355. ,, inft, 

A Rulh. Col. 94. Fuller 231. 


Se^. 2. This indeed many have complained of as very 
unreafonablc ; yet if it be conlidered, that generally every 
one of common underftanding may as properly fpeak to a 
matter of faft, as if he were the beft lawyer ; and that it 
requires no manner of ikill to make a plain and honeft de- 
fence. which in cafes of this kind is always the beft ; the lim* 
{>licity,the innocence,thc artlefs and the ingenuous Ix^haviour 

of 
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bf one whofe confcktice acquits him, having fomething irt 
it more nioving;and convincing than the highcll. eloquence 
of perfons fpeaking in a caufe not their owfi. And if it be 
(a) 2. Bulft. further odniidcred that it is the (a) duty of the Cbtirt to be 
14.7. indifferent between the king and prifoner, and to fee that 

3. Inft.v29. the indi&ment be good in law, and the proceedings regular, 
" 8 of Mr* evidence legal, and fuch as fully proves the point in 

JuftitcFoftcr, iflbc, there feems no great reafpn to fear but that, generally 
Bifeourfe of * fpeaking, the innocent, for whofe fafety alone the law is 
. HighTreafon, concerned, have rather an advantage thdn a prejudice in 
fc£t. 7. having the Court their only counfel. Whereas, on the 
^obe^rt fide, the ve^ fpeech, gefture, countenance, and 

kyns upon this manner of defence of thofe who are guilty, when they fpeak 
point. 3.Stat. for themfelves, may often help to difclofe the truth, which 
Trials 758. probably would not fo well be difcovercd from the artificial 
4- St. Trials of other§ fpeaking for them. 

See 4. Comm. 349* 


(^) S. P. €. 

t$t. 

Br.and St. 
bk. 1. c. 48. 

' Dyer 296. 
Keilway 176. 
Finch 386. 

X. BuKt. 85. 
5^ E. 4. 2. 
S.Coronc 54* 
F« CoroDc 31. 


ScJI, 3. But the law allows a defendant the fame benefit 
of counlcl in an appeal, whether capital or not capital, 
as in any other action. Perhaps for this reafon among (c) 
bdicrs, becaufe appeals arc prefumed to be generally carried 
oh with greater heat arid fplecii than indidtments, and yet 
arc not fo much to be favoured, as being for the moft part 
rather grounded on adefire of private revenge than of public 
jultice ; and therefore the defendant Ihall have at kail the. 
fame advantage in tliem as in common actions, 

(c) Dr. and St. bk. 2. c. 48. 


(if) 3.1nft. 

137. _ 

St.Tr. 569, 
Kulh. Staf- 
ford 671. 

/tf) 2. St.Tr. 
520. 

(/) 3.St.Tr. 

*35- , ^ 
(^)3.1nft.29. 

X , l4trvin2'68. 

C. Car. X47» 
2. Hale 236. 
( b ) 3.10111.29. 
494. 701. 709. 


Si’^f 4. Alfo upon indiftments, the Court will never 
refufe to alfign the prifoner counfel to argue a doubtiul 
point of law, happening to arife at or after his trial ; as 
where it lhall appear qucilionablc whether the fa6ts proved, 
if true, fully (d) amount to the crime charged againft him ; 
or whether the perfons offered to be evidence againft him 
be (e) legal witneffes, in refped to fuch or fuch exceptions 
againft them ; or whether certain perfons returned ( /') of 
his j ury can be lawful jurors, in refpe£l of certain objections 
againft them; or whether the indictment or pro- 
cefs, &c. be ftritiy legal : in all which cafes the prifoner 
inuft (i) propofe the point, and (/t) if the Court think 
it will bear a debate, they will aiTign him counfel to 
argue it. 

137. 6. Coke 14. 3. Inft. 137. a. St. Tr. 762. (X) 2. St. Tr. 

763,764. 3. St. Tr. 876. 


/A I ft ’ 5 * Alfo, w^hcrever a prifoner hath ai f/) pardon 

137^^”^ **^ of other (m) fpecial raattec to plead to an inditment, or 
iilAlffiizc 46. F. Off.de Court 34. x. H.7. 23 B. Corone 128, 129. Fbch 386. 
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• * 

an (a ) error to affign in order to Kverfe an outlawiy, the W J^acs , 
Court will of courfe aiiign him counfel. And it is ( h) faid, 5 - 

that for fuch collateral matters any one may be of counfel Yet b tht* * 
for a prifoner without any affignmeiit. Year-BooVof 

t. Hen. 7. 13. the Court refufed it, becaufe the party w«s of very bad fame* (^) aw 
Jones 1 So, Strange 824. 91 State Trials 85. Fotter 232.* See alfo Ratcliffc*s cafe, 

Toftcr 42. where upon the trial of a collateral ilTue the prifoner had.;the aliilia&ce of 
counfel. 

Se^. 6. But if a queftien arlfe on the trial of a peer con- 
cerning the, courfe of parliamentary proceedings, the lords 
will not (r) fuffer it to be argued by counfel, but will de- W St. Tf. 
bate it among themftlves. tli^iria?o7the 

Duchefs of Kiiigfton for bigamy, before the peers, 11. State^Triah. • 


Se^.J. There is a cafe in the Year-Book oi[d) Henry the fourth^ 
where a lerjeaat at law, as amicus curice^ offered his opinion 
to the Court concerning the trial of an indiftment of death, 
that it was not proper to proceed in it till the year and day 
were pafled, nor doth he appear to have been any way repre- 
hended for it. (e) But it is not fafe for any one to be 
either counfel or folicitor to one in prifon for a capital 
crime, in order to prepare him for his trial, without an 
affignmeiit from the Court. But by leave of the Court, pri- 
foners liavc fomctiihes been indulged the affiftance of coun- 
lel, not only to (/) advife them in prifon, but- alfo to 
Hand by them at the bar; but It is faid, (hj that, in flrift- 
neft, they ought not to be prompted by them as to matters 
of faft, (/) nor to have the affiftance of any papers drawn 
up by counfel to prepare them for their trial. 

('/) i.St. Tr. 732. 2. St. Tr. 743. 


(d)7i H. 4.j6» 
S. P.C. 151. 

3.lnll.29.ij7» 


(e) 2, St. Tr. 
273 * 

743 * 763* 768* 


(/) 3. St.Tf. 
133 - 

(jsr) 2. St. Tr. 
614. 

(^)z, St. Tr. 

614. 

762, 763. 770; ’ 


8. After a prifoner hath had counfel affigned him, 
the Court will not (h) difeharge them without his confent, (i) 3, St.Tr* 
though they defire it, but will fometimes add others to *33- 
them. 

5 r/f 7 . 9. It is (/) faid, that the Court cannot affign an (0 x. Bulft, 
appellee any of the king’s counfel; but that if they will, 
they may be either for or againft them. 


Scc^, 10. It having been found by experience that pri- See Henry'i 
foners have been* often under great dilad vantages from the cafe, 2. Burr, 
want of counfel, in ptofecutioiis of high treafon againft the ^38. 
king’s perfon^ whicli arc generally managed for the crown Battholqip 
with greater fidll and zeal than ordinary profecutions, it is Shower 
enafted by 7. Will. 3. c. 3. ‘‘ That all and every perfon and was thtf Bril 
“ peribns whatfoever that fhali be accufed and indided counfel af- ^ 
for high treafon, whereby any corruption of blood may W 
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** tor ^all be made to aiiy fuch offender or offenders^ or to 
anythe beir or heirs of any fuch offender or ofFenders^ 
or for mifprifion of fuch treafon, fhali be received an4 
adfhitted to make bis and their, fall defence by counfcl 
learned in the law : and in cafe any perfon or perfons fo 
accufeSi or indi£led (hall deiire counfel, the Court, before! 
•• whom fuch perfon or perfons fliall be tried, or fome judge 
' of that court, is authorifed and required, immediately 

Lord^*^ * upon his or their requeft, (a) to aflign to fuch perfon or 

Oeorge Gor* perfons, fuch and fo many counfel^ not exceeding two^ 

as the perfon or perfons fhall defire, to whom fucli 
KJNE moved «« counfel fhall have free accefs at all feafonable hours ; any 
mighThe S- ufage to the contrary notwithftartding.” 

; ligned« but Buller, JuflicCf doubted whether this application ought not to be made 
by the prifoner himfelf at the bar, the words of the ftatute being,, “ upoi; his or tbeit 
requeft ;'*bucthe Attorney-generalcoikrenting,^thc motion was allowed. Douglas 59 1, 

II, But by 7. Will. c. 3. f. 3. it is provided» 
That any perfon being induced of fuch treafori niay be 
outlawed, &c. arid where by the law, after fuch outlawry^ 
be may come in and be tried, he fhall upon fuch trial 
have the benefit of the faid aft/* 

See Ld. Win- Se^. 12. And by 7. Will. 3. C. 3. f. 12; and 13. it is fur- 
toun’ft cafe, ^Jji^r provided, “ That nothing in the faid fhall extend^ 
S.tate Trials (c or be conftrued to extend to any impeachment or other 
P* * 7 * <c proceedings in parliament whatfoever. Aiid alfo, that it 

“ fhall not any ways extend to any irididtment of high 
treafon, nor to any proceedings thereupon for counter- 
feidng his majefty’s coin, his great or privy feal, his fign 
«« manual, or privy fignet.” 

t SeSi. 13. But now by 20. Ge'o. 2. t jfd. it is alfo cnaftcd. 
That all and every perfon and perfons whatfoever who 
•* fhall be impeached the commons of Great Britain of 
any high trtafon, whereby any Corrupttioft of blood may 
** or fhall be made to any fucli offender or offenders, or to 
any the heir or heirs of any fuch offender of offenders, 
or for milprifion of fuch treafon^ fhall be received and 
** admitted to make his or their full defence by counfel 
^Mearncd in the law, not exceeding two counfel, who fhall 
be afligned for that purpofc, on the application of the 
p.irty or parties impealclied at any time after the articles of 
** impeachmeitt fhall be exhibited by the commons.” 


CHAP- 



CHAPTER THE THIRTY-NINTH. 

CONTINUES, 

OF 

G R A N T I N G 


A COPY OF THE INDICTMENT. 


AS to the fccond particular, vtz. Where a prifoher may 
^ have A COPY of the indictment againft him. 


Se^. 13. It is faid, (a) that by the common law it ia 
always denied in cafes of treafon or felony. Yet if a pri-? 
foner take a legal exception to an indiSment, it is faid, (^} 
that the Court will grant him a copy of fo much as concerns 
his exception. Alfo, if he have fuch matter to plead which 
cannot well be put into form without knowledge of tlie 
charge againft him as laid in the indiAment, as autrcfphs 
acquit^ {tfr. it is (f) faid, that the Court will give him the 
heads of the indi£lment, to enable him to have his plea fo 
drawn as to fuit the charge againft him. 

(0** St.Tr. 7 x 


(а) i.Lev. 

68 . 

Moor 666.- 
1. St/Tr. 644^ 
Si.Tr, 7tt. 
763- '■ 

S.St.Tb 84 rj; 
862, 863, 864./ 
Show. 131. 

•X. Sid. 8 c. i 
Hale siiSji ^ 

(б) >.Lev. 68. 
I. Sid. 85.- y 

I. Fofter 40; 


Se^. 14. But by 7. Will. 3. it is enabled, “ That every 
perfon and perfons indi(fted for high treafon, except for 
counterfeiting the coin, or the great or privy feal, or lign 
manual or privy fignet, fliall have a true copy ^ of the 
whole indiament, but not the names of the witneftes, 

“ five days at the leaft before trial, to advife with 
counfel thereupon, to plead and make their defence, his 
** or their attorney or agent, requiring the fame, and pay- 
“ ing the officer his reafonable fees for writing thereof, 

“ not exceeding five fhillings for the copy of every fuch 
“ indi<ftment.» V 

SeSf, 15. It is faid this muft be intended five days before Sev u i^urr* 
arraignment^ becaufe the prifoncr pleads inJianUr upon the ^ 3 * . 
arraignment. 


What exceptions may be taken to fuch indi&ment, and L 

when, hath been Ihewn, chapter the twenty-fiftbt {e) ^ 


VoL. IV. 




Seff. 




f Se^f. i 6 . It is alfo enaftW by 7 . Anne, c. 21. f. ii. 
That from and aAef the deceafe or the Pretender, when 
^ any jpcrfoti is indifted for high treafon, Or mifprifion of 
** trealbn, a lift of the witncffles that fhall be produced on 
the triaj fbr proving the faidindi6lrnent, and of the jury, 
/f ) 9,Sr*Tr. mentioning the names, (t)profeiEon, and place of abode 

of the faid witneffes and jurors, (a) fliall be alfo given at 
the fame time that the copy of the indiftment is delivered 
(4) The eafe “ to tlie par^ indifted; and that copies of all indiftraents 
of Lord for the offences aforefaid, with fuch lifts, fliall be de- 

^etorge Got* o livercd to the party indiflcd, ten days before the trial, and 

Hilary cc jjj prefcncc of two or more credible witneffes. 

Torni, II. ^ 

©jeOi 3^ was the firft which has happened fince this aft tcok cff.ft. The Anorncy- 
.igetticrdlj as the only method of compiying with the dircftioiiS cf rhe aft, moved the 
■ Jtihg!s bench fpr a rule upon the flieriff, to deliver to the piofccuror a lilt of the jorv - 
tiUct to return upon the panel, in order that the profccutor might be crablc d 

to delivcr inch lift to the priibner ; and the rule was drawn up accordingly *, for the 
^ tersai of which vide Douglas 591. 


t 17* But it is enafled by 6 . Geo. 3. c. 53. “ That 
nothing contained in the above laft recited aft fhall any 
‘‘ ways extend to any indiftment of high treafon for coun- 
** terteiting his majefty’s coin, the great fcal or privy fcaj, 
his fign manual or privy fignet, or to any indiftnicnt of 
high treafon, or to any pioceedings thereupon againft 
‘‘ any offender or offenders who by any aft or adls now in 
force is aiUl are to be indifted, arraigned, tried, and con- 
** vifted by fuch like evidence, and in fuch manner, as is 
ufed and allowed againft offenders for counterfeiting hu. 
inajefty^s coin.*- 


CHAP- 



CHAPTER THE FORTIETH. 


O F 

THE JURY. 


rj'OR the better underftanding what more particularly re- 

^ lates to A TRIAL by the country in capital cafes, having 

fhcwii, {a) that by virtue of a ipecial commiffion, jufticcs {a) Chapi 5, 

of oyer and terminer may fit in one county, for the trial df a *9* 

faft ill another by the proper jurors : And having alfo 

flicwn (b) what is a proper place from whence a-vifne may {^) Chap. *3, 

come ; few* 93 * 


I fiiall ill this place only confider, 

X. From what county the jury is to be returned, 

2. By virtue of what procefs. 


3. Before what court. 

4. How they may be cliallengcd. 

As tQ the firft of thefe particulars, •viz* From what county 
the jury is to be returned. 

1 fiiall endeavour to Ihew, 


1. From what county they arc to be leturned for the trial 
of the general iffue* 

2, From what county for the trial of a foicign plea* 


As to THE FIRST POINT, vw. From what county a 
jury is to be returned for the trial of the general ilTue* 

Se^. I. I take it to be agreed, that {d) regularly by u) S,P. 0, 
the common law they muft be returned in all cafes, for the ^4. * 

trial of the general ijfue from the fame county Wherein the Dyer 
fa£t was committed. And it is faid, that in an appeal pf 
death, where the wound was given in one county, and the 47, 

Sup. c. 5. f. 19, irf. 3. 





Bk. 3. 


1. Cfiu pat^ 4ie^ ili ariottii^ tte j«ry^(*tf ) ought to be returned from 
^fore tbs ^tute of a. and 3. E,dw»& c. 24 fincc 
Which the whole itjay^be tried eitlier tipon an (#) indidmcnt 
or appeal in the county whercia tl>c death happens. 

Sa Haiti 1^1. 
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%4iariwd 

« 
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Sei^. 2* But it is ena£ied by 33. Hen. 8. c. 23. That 
if any perfon being examined by the king’s council, or 
■three of them, upon any manner of trealons, milprilions 
of tfeafons, or murders, do confds any fuch o/rences, or 
that the faid council, or three of them, upon fuc!i exn- 
rnination, fliall think any perfon fo examined, to be ve* 
hcmcntly fufpeded of any treafon, ntifprifions of ti cafons, 
or murder, that then in every fuch cai'e, by the king's 
commandment, his ni ijefty’s commiflion of and /o- 
mi^er under the great fcal, fhall be made by the chan- 
ctilox o( Englcnd to fuch perfons, and into fuch vills and 
places as fhall be named and appointed by the king, for 
the fpeedy trial, convidion, or delivery of fuch oiTcnders ; 
which commiffioners fliall have power to enquire, hear, 
and determine all fuch treafons, mifprlfions of treafons, 
and murders, within the places limited by their coni- 
milfion, by iuph good and lawful perfons as (hall be re- 
turned before them by the (lieriif, or liis minifler, or any 
other having power to rctufn writs and procefs for that 
purpofc, in y.diatfocver other (hire or place within the 
king’s dominions, or without, fuch offences were done or: 
committed, and that in fuch cafes, no chaljenge for the 
(hire or hundred (hail be allowed.” 


And. 


t5^i;And. 

' '■ 

|rp^:ap..c. 25. 

jfVSttp, C.33; 
A , Bk. j. 


3, It hath been (c) adjudged, that this (latuie, as 
for as it relates to treafpn done within the realm, is repcnled 
by I. and 2. Philip and Mary, c. 10. which cnadls, “ That 
** air trials for treafon (hall be according to the common 
ff law.” But as to [d) murder, and [e) mifprifion of trea- 
fon, it ftili feems to continue in force. And as to high ( f) 
treafbn done without the realm, it doth not feem material 
whethcf it be in force or not, becaufc that is fully provided 
for by 35. Hen. 8. c. 2. as hath been more fully IhewJi, 
Chapter 25. fea. 49, S3' 

4, It hath been (^J adjudged, that the word ‘‘ «;/?-- 
fV in this ftatute (hall have tl)e fame ftria conflruaion 
as in the (£} flatmes which take away the benefit of cleigy 
from . muj^der^ and confequenily ihail not extend to one 
examined before the council as acceliary only, and not as 
princit^i for murder is one offence, and the being accefi- 
|kry to it is apotbpr. 
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St/f. 5. Having ibewn already, that he Who fieils (4) M *• 
goods in one county, and carries them into another, or does | 3 * S- 
a faft in one county which proves a{^) nufiuiec to another, 
may be indifted or appealed in either ; from whence it fol-'(^) slip* Lm* 
lows, that he may be alio tried in either: having alfo (r) r. 17. 
fhewn, that he who marries two wives, the firft m a foreign (^5 
country, and the fccond in England^ may be indifted and 
tried in England \ and tliat he who takes a woman by force 
out of one county, and carries her into another and there i, «• 

mariics her, (d) maybe indiiled and tried in the fccond 4** f. le, 
county: and that felonies m {e) fVdIes may by force of§“P*^*^ 5 - 
26. Hen. 8. c. 6. be indidcd and tried in the next adjoining s« c* 

Englilh county; and tliat tieafons upon the fcas, {f) or 31. f, . 
in any foreign country, and felonies (A) and piracies Sup, c. *5. 
upon the fea, may be indided and tried in any county in ^* 4 ** " 

England ; and that an (i) acceffary in one county to a naur- yK 

der in another, may be appealed and tried in the county ^ ^ 

wherein the ftroke was given; and that an acceflary to (^) Sup.e.3^^ 
muider, or any other felony in one county, may be indided f 48 w 54* 

(^) and tried in the county wherein he was acceflary 5 I 
Inall refer to the places cited in the margin for the farther 
confideration of thele matters. Sup. c. 15. 

f. 43 to 4S. 

(/) Sup* c. 29. f. 49. (X) Sup. e. 25. r. 54. and c. 29. f. 50, 51, «c» 


As to THfe SECOND POINT, tz/jK. Fifem wliat county the 
jury is to be returned for the trial of a foreign that is, 
tilt plea of ilTuable matter alledged in a different county 
iroin that wherein the party is indided or appealed ; as 
wheie a man ind cted in the county of A. { 1 ) pleads; that ho 
was taken cut of a fanduary in the county of B, Or, 175. 
where one appealed by a woman for the death of her huf-* 
band in one county, [m) pleads, that fince the death of her »> * 

hufband Ihe hath married 6\ in another county. ^ 


Se£l. 6 . It is (n) agreed, that by the common law ftich (») 3Jnft.S7, 
pleas can only be tried by juries returned from the counties S. P. C* t54» 
wherein tliey are alledged : and therefore if iflue be joined Keilway 175* 
on fuch matters before a court which has no jurifdidion 
out of the county wherein it fits, there feems to be (0) no Vide at 
remedy by the common Jaw, but to‘ remove the proceedings c. 14, f, 5, 
by cettloiari into the king’s bench, which having a jUrif- KeUwty 
didion throughout the whole kingdom, will award proper - - 

procefs forth? trial 


SeB. 7. But for the more fpcedy trials of murders and 
felonies, it is enaded by 23. Hen. 8. c. 14. f. 5. That ali( 
manner of foreign pleas triable by the country, upon’ an 
indidment for anv petit treafon, muider, ot ifsijtiyi ihalt 

JB b 3 • * bt 
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*< be forthwith tried before the iame juftices afore whom 
the party ihall be arraigned, and by the jurors of the fame 
** county that ihall try ue petit trealbn, murder, or felony 
whereof he fliall be fo arraigned, without any further 
lefpite 01^ delay, in whatfoever county or counties, place 
or places of this realm, the matter of tlic pleas be fuppofed 
“ oralledged.” 

Stff. 8. But this ftatute extending neither to indidlments 
{a) of high treafon, nor to appeals, it {a) is faid, that a foreign 

S, P.C. 154. iflue therein mull Hill be tried by the juiy of the county 
m Dy?*9«. alledgcd. 


CHAP' 



CHAPTER THE FORTY-FIRST* 


Of process 

AGAINST 

JURORS. 

1 L 7 O R the better underftanding the nafcte of procefs 
againft jurors in criminal cates, 1 lliaii endeavour to 
flicw. 


1. Where a panel may be returned without any precept 
by a bare award. 

2. In what manner tlie procefs is to be returnable. 

3. Where a venire may be joint or feveral. 

4. Where procefs may be awarded by provifo. 

5. In what cafes, and in what manner, o tales is grant- 
able. 

6. W^here it is ncceflkry to return a panel into court, 

before an inqueft carl he taken upon it, and where the pri- 
foncr may have a copy of it. i 

As to THE FiEST POINT, viii. W'^hcrc a panel may be 
returned without any precept by a bare award. 

Se£l. I. It is {a) agreed, that juftices of j gaol-delivery 
may have a panel fo leturncd by the llicrifF without any pre- 4 . Inft- 168. 
cept or wiit ; and the (r) icafon given for it is, that Dcforoi* 
their coming, they always make a general {d) precept to * 

the flieriiF on parchment under their leais, “ to bring before Hale t6t* 

**• them, at the day of tlicir fefSons, twenty-four out of 264, 

every hundred, &c.” “ to do thofe things which (hall be 

enjoined them on the part of the king, And there* 

fore it is faid that they need not make any other precept &r 3 
jthc return of a jury, for the trial of any iffue joined bpfore (^) tti *fii 

(kd iha 

law is otherwireif they have a fpechl comtniinon. F. $<• 4.lAft X68. diWOy 
tonjur. 118. Crompton Jur. ia8. 4- t68« Xail. 5^!, 

2. Hale 34.261, (0 Vide Raft. 384. 3*5- Cro. Car 4413 * 

B b 4 them. 



Of Process ACAiiisT JURORS. Bk. a. 

i«^^tTr.i8ai them. But that their teit (<i) award ‘‘ that the jury ihall 
“ coroc” is fufBcient, becaufe there are enow for that purpofe 
Wa fcrt-^the to be prefent in court, whom the Iheriff may 

-%ot of jiich return immediately whenever the Court Ihall require their 
41arawar’d, ^lec fervice. 

iUft. 3850. 

<i) loInJl, ^ Alfo it is faid, (^) that a jury may be fo returned before 
, juftices of peace at their feflions, becaufe the (r) precept for 
Adj* I. Sjd. fummons of the fefBons hath a claufe to the fame cffefl: 
icyhie lAmh\ fummons of twenty-four out of every hundred, &c* 

Juft, }>.4.c.«! Yet 1 much queftion whether this matter doth not rather 
and Crojnp^ depend on (^) praflicc, and the coiiftant courfe of prece- 
ft dents, than ou ftny argument from the reafon .of the thing. 

. * For the (^:) pvwept to the fherifFfrom juftices of oyfr and 

2.Htdc 26i. hi oi'dcr for the holding of their felEons, h^th in 

1. Sid. 1640 effeS the very fame claufe for the bringing of twenty-four 
443 * before them^ out of each hundred, at the day of their fef- 
7I1 And yet it feems (/) agreed, that they cannot 

ilnftf 164. have a jury returned for the trial of any iffue joined before 
a. Inft. 568. thein, by force of a bare award, but ought to make a 
joiUr 64. . particular precept to the Iheriff for that purpofc under tlieir 

ieals. 

(^) 'S. ?, C. 2. It feems f^) agreed, that by the courfe of the 

^ 4 * , king’s bench no jury can be returned into i^ from a foreign 

yidc 27.11,6. epunty, without proper procefs, under the (A) feal of the 
SiipAC.27.f.i6. ^hief juftice, &c. Bvt (ij ^uare if it may not be returned 
for tlie trial of an indiftment, &c. in the fame county 

j> wherein it fits, by a bare pracepium eft. 

///Py. n8. J t r 

.As to THE SECOND POINT, vi%. In what manner the 
procefs againft jurors is to be returnable. 


Se^. 3 , It feems agreed, that it may be returnable im- 
niediarely into the court of king’s bench for the trial of afx 
indiftment in the fame county wherein it fits, whether fo^.' 
f^l Cfas f.49 a crime committed in fuch county, or for a (^) treafon, 8 cc. 

Ak heyond tlie fea. , But that for the trial of indiftments, re- 
6^4* ^ ’^‘ irioved thither by m from other counties, there (/) 

a 6 o. fifteen days between the lefte and return of 

^very proceft; 

'and €.4:5. C« 6. 

In^. 36S. 4. St, Tr. 214. 4. Com. 344. 


Alfp it is (m) agreed, tiiat juftices in eyre, or of 
roay order a jury to be returned immediately 
: V ^ the trial of a pnfoner arraigned before them. 

~ ‘ 1. Stferao 335 - F. Inqueft 55. Kelynge 7. 




Alfo 
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Alfo It 18 cfearly fa) holdenb^ Sir Bdward Cekti («) »• la*. " 

been often (4) adjudged, that jullkes of oyer wi.. 

for the trial of any iflue joined before them, might award * (iyc*. cj* 
venire returnable the fame day on which the party is ar- 340. c 

raigned. . Abn^. 

Sum.jdt.; • 

1. Hale 161. A^lniitted 2.* Kebie 2T2. 29a. 718. i. Keble.43j« i* Stderfia 1|4«: 
I. R. Abr. 9^. C. Car. 340. 583. Con.lCeilway 159. Tr. per Pais »6. a, R, Awi 
615. Sum. 266. 

' Alfo it is holden by Sir (r) Edward Coie^ and hath been W laft* 

(d) adjudged, that juftices of the peace may do the like 3 . 

but there are very {e} ftrong authorities to the contrai7w]^j®Q.\j^* 
unlefs the crime amount (/J to felony, or the party Qf) 404. Aidik 
confeiit to be tried immediately. this book k is 

faid tfai^eoia^ 

mon experience is fo. (/r) F. Corone 44. Keilway 159. i. Jones 379. S. 
j. Kcble 433. Tr. per Pais 25, 26. 2. Kebie 212. Croni« 152. i« Sidetfin 99; 3^5; 
C. Car. 438. 448. 1^. R. Abr. 625. Sum. 256. (f) i* Sid. 335. Id Crompton 
it is faid that the I'ellions for the peace may award prpeefs for the trial of an indiAment 
of felony the next day after it is traverfed. if the party’s being in gaol tnailie . 

no difference ? C. Car. 340. 2. R. Abr. 96. i. Sid. 335* (^) i. Kcbfc 433. 

1, Siderfin 99. 334. . . 

Sc^i, 5. how far the law is altered as to thefc 

points by 4. and 5. Will, and Mary, c. 24. and 7. and 8. 

Will. 3. c. 32. ^which by requiring that jurors fhall be 
fummoned fix days before they are to appear, feem to make 
it neceflary whenever a (h) venire or particular precept is f u 

requited for the return of a jury, (ij tliat there be fix days f/) 4. sLtt! 
between its tejie and return. 99 » *oo- 

Se^. 6. It hath been {k) adjudged, that a venire before (^) i. Sid. 348. 
juftices of oyer md returnable at a day certain is 2.Keb. 284. 

erroneous, unlefs the fellions appear to have been (/} ad- 7 ****S 4 * 
journed to the fame day ; becaufe otberwife it fhall not be ^ks fiicS ’ 
intended that their commiftion continued till fuch day 9 error is faid 
and if it did not, their authority to try the iffue was deter- not tobe hcJpv 
mined. But it is admitted ('w) that fuch venire may be ‘he 
made returnable at the next aflizes, and then tried by virtue ' 

of Ed«. 6. e. 

day. U) Sup. c. 5. fefb. 7. 14. (tn) 1. Sid. 348. 2. Kcblc284. 718. 954. \C. 

340. in) Yidec. 5. fedt. 12. Saikeid 5:.^ pi. 14. Ld.Raym. xo6i* '! 

Sefl.'j. It hath been (9) adjudged, that the award of a W 
venire returnable at a certain day before juftices of oyer, ' . 

need not exprefsly mention before what juftices it fbali be ^ 

is taken notice of, and it is there faid, that the venire itfelf needs not fhew before whaf • 
juftice it is returnable j but this feems not to be warranted by the book at large. Vidf ' ; 
a* Kcble 8|5. 

rcturnabfe; 




Of i%:bCE^S Bk. a. 


Alfo it liiath been («r) quellioned, w there can be 
Vi4e 7. and 8. any fuch proccfs in infbrmatibfts ff«i /a»j, becaufe the king 
^‘•‘:>c^^Nsinfomcfo^^ 


As to JHZ FIFTH FoiNT, VIZ. In \<rhat cafes, and in 
w^at manner, a tahs is grantabie. 


I fliall obferve the foUowing particulats. 


^ Sfih ir. First, That if a full jury appear not in an 

- appeal, whether by reafon of the f/») death of fome of the 
U!bpK« T64.^^F^ r(5turried, or for any other caufe, or if fo many be 
Sum^isr* ‘ (^) challenged and drawn that there do not remain enow 
10* -E4* 3* ii. to make a jury ; ot if after the jury is charged, one {^d) or 
' ^rialt^br them die,’ the appellant (e) may pray a tales ^ in the 

. manner as a plaintiff in other aftions. And fo alfo 

iiext ab<yvc ' may t^^^ if the appellant ncgleft to pray one the 

cited* lame (/) Term, &c. But it feerns that a defendant cannot 

S. regularly pray it till there has been a default in tlie plaintiff. 

xi. lo. ^o. Coke xdl^ _ ^itte 2. Roll. Ab. 6;i. (0 Summary 257. S.P. C. 
X 55. 14. H. 7. 7* (f) C* Car. 4S4. 14. H. 7. 7. 10. Coke 104. See the books 

cited to the precedent feftion, under the letter Yet it is faid in Dyer 359. that 

if t full jury doth not appear, and the plaintiff pray a dijhingai without praying any 
Udkt^ the Court ought to grant it at the prayer of the defendant. V’^icie 2. R. Ab. 671 . 


Seh. 12. Secondly, That in capital cafes, a tales may 
be granted for a larger number than the firft procefs, as for 
14.H.7.7. fixty or forty, or any other even (/>) number that the 
c* Halt 266. Court thinks proper, in order to prevent the delay which 
Fiiwh be occafioned by the defendant’s peremptory chal- 

3!odoTa2ef ienges. And in this refpeft the law in refpeft of a tales in 
(5. 8. 19. , capital cafes is different from what it is in any other cafe ; 
Kcilway xyd. it being an allowed rule, that in all (/]► other cafes the tales 
mtift be, for a lels number than the lirtt procefs. 


. x5.Ed.4. 33. xiS. £d'\v.4, 5. xo. Co. 104, 105. (^) 10. Coke 105. Finch of La'V 

414. "Butii tales de circumjiantibus of any uncertain number, 10. Coke 10;. 

(/) 14. H. 7. 7. Finch 414. id . Coke 104, 105. 2. R. Ab. 672. 37. H.6. 12, 

B. O^o Tales x i. 16. F. Inqiieil 20. 40. x8. Ed. 4. 6. 


Sell, 13. Thirdly, That every fubfequent tales^ in 
(iVFinfh 414. capital as well as ill all (^) other cafes, muft be for a (/) lels 
R o^*^I** number than the former, except the former were qualhed, in 
^ ’ jg; * ** which f m) cafe the next may be for the fame number. 

B. Attaint 7. 10. Coke 1 05. 47. Afilzc 10. 14. II. 7* a- (/) S. P. C. 155. Sum- 
mary 257. 2. Hale 266. KfiKvay 176. 10. Coke 105. F. Inqueli 40. It is faid 
that tbtre may be 12 /ulfs ; but this is contriiry to all the other books, (mj S. P. C. 
X55, Summary 257. F. Challenge 36. 20. H. 6. 38. 

(ar}FJxiqJ|l 5^4.*?. 14. Fourthly, That the quafhing the array of 
i4- V the principal panel doth (») not qualh that of the tales, but 
.C.X5S. 1 yyci: 245. 10. Coke i04t lot. 


the 
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lije inqueft lhall be taken of thofe returned on the i^es if 
tliere be cnow> and if not^ others iOball be a^de^ to them 
^i\t\ytaUs. ' . 


Yet it fcems (a) agreed, that if all the perfons returnjsd C, 

on a habeas corpora be challenged and dravrn, tltbre fhall 
not be a tales awarded, but a new ^venire facias \ for the word * 

tales plainly refers to fome others, to whom the pcrjfons 
returned are to be like. 


Alfo it feems agreed, [h) that if the firft habjeas corpora het (i) 34.;. 
qualhed, the habeas corpora with a tales cannot but be quaflied 
with it, and the party mull go on in the fame manner as if F* 
xhtn^enire had been only returned, and nothing done upon 
it ; for where a procefs is qualhed, all that follows it and 
depends upon it, feems of courfe to fail with iu 


Se^. 15. Fifthly, That it feems the ftronger opinion, 
that a tales is not grantable upon the return of a venire^ but 
only (f) upon the return of a habeas corpora ox dijlrmgas^ be- (c) Cro. Eli*. 
caufe it appears not before fucli return but that a^Tull jury 5®** 

B. Odt. Talcs I. 34. H. 6. 21. 2. R. Abr. 671. Cent. B, 0 £ko Tales 10* s 


Sc^. 16. Sixthly, That the {d) dtflringas or (e) habeas i,R. Abr. 
corpora^ with a command to add fo many more to tliofc 798* 
fummoned on the a)eriire^ is the firft procefs againft the tales \ 
but it is (/) faid not to be grantable with a prius^ with- ofto Tal^s* i* 
out having been firft returned into the court. ( /')27,H.^^o! 

B. Kill Priqs i. 06 to Tales x.^ f. II. 5. xz. S. P. G. 157* 


ScH. 17. That (g) if a juror be withdrawn W Cro. Jac.' 

after a trial is conapH whereon a tales de circumftantlbus ^ 77 * 
was awarded, an^ ^wWwards a viqw habeas corpora ht taineix 
out with a tales^ it lhall appoint fuch tales to be added to 
the jurors returned on the firft venire^ and alfo to thofi 
returned on the tales de circumjiantibus ; becaufe the Court 
above will take judicial notice of what is done zX. niji prius 
being entered on record. 

SeSl. 18. PliGHTHLY, That the ftatutes which au- (;>) 
thorife juftices of mfiprius to award a tales de circumjiantibus y f.7. njadcper- 
extend (/) as well as to all capital cafes, whctlier of tfcafon pctwal hy »; 
or felony, as to others. ^ 

P. and M. 7. 5, Eliz. c. 25. 14. Eliz. c. 9, 7. & 8. Will. 3. c. 32. 3. Geo. 2.e, s4.« 

Vide alio 2. Sell'. Caf. 333. ii, Vincr 3x3. 3. Bac. Ab. 248. (/) RiiyxQ. 't^7« 

i. Lerlnzaas. i. Kcble 4^0, 



' :0r?ROGE^AoAixsf mi. 2 : 

■ B^t It feeno^- that fuch i.talet tahnot be prayed for the 
, kaiigttpon ati indifttatm, or crifftmil ii\formatioiv^ Without 
ii) 1. tevinz a ( a ) warrant from the attorney-cekeral^oi an exprefs 
jc alTignmcnt froia the Court before which the inqueft is 
fcj taken. But for the fuller underftanding of thefe matters, 

iatutc of 14. not being fo proper for thii treatife, I fhall refer to the 
;£iia. e. 9« ftatutes in the margin. 

(f)4.St8t.Tr. Seff, 19. Ninthi/y, That it hath been (r) queftioned 
to x8i^ whether any tales be grantable by juftices of oyer and urmi^ 
iTo toiSi. ner ; and it hath been id) holden, that it is not grantable by 
YcsVthert lis jufticc^ of gaol- delivery j and therefore if a trial before fuch 
♦n inflance in jufticcs be put ofF for want of a fufficient number of jurors, 
^ it Teems the ufuai pradiice for the Court not to order a taUs^ 
a^^rdniTiTi^an ® larger panel, w'hcreon the former jurors lhall Be 
appeal' before thcfaitic order ss before, and called to be fworn 

as they ftand, without any more regard to thofe who were 
‘ the like fworn before than to the others (f). Which is the method 
2?* likevvife to be obferved in the like cafe, {/j as to the fwearing 

an returned with a taki. 

di6tiacnt of murder. Vide 2. Hale 266. S. P.C. 155. Keilw. 176. Plowdcnxoo. 
jenk* Foftcr 64. (^) 4. St.Tr. 179 no t8i. (f) See Foftcr 65» 64. (f) Ycl- 
veridn 23. It was agreed to be common prafticc on the Circuits, that if but cine jurcr 
appears and he is challenged, there may be twelve talcfmen I'worn, who may try the 
caufe* Scl. Cal'. Evid. lio. 3. Bac. A'b, 249. 

As to THE SIXTH POINT, vi%. Where it Is neceflary to 
return a panel into court, before an inqueft can he taken 
upon it, and where the prilbner may demand a copy of it. 

Sc/?. 20. * It is recited by 42. Edw. 2. p. 1 1. “ That divers 
inifchiefs had happened, becaufc tby|j|||;panels of inqueft s 
which had been taken before juftice^jHByrit of feire facias^ 
and other writs, had not been ret urnSrbe fore the fefftoiis 
of the juftices at the prius^ and othervyil’c, fo that the 
parties could not have knowledge of the names of the per- 
fons which Ihould pals in tlje inqncil, whereby divers of (he 
people had been dilherited and oppre; ed V’ and thereupon it 
Note, that i^^ot'daincd, “ Thatno inqueft (/) but aflizes and deliverance^ 
ftVH. d. cli. 2. “ gaols be taken by writ of ni/l prius^ nor in any other 
providex allb “ manner, at the fuit of great or fmall, ^before the nanieis of 
lot* affuesi, u ^\\ them that fliall pafs in the inqueft be iciurncd in the 

3. Iftil. 175. court-’V 

S.P,C. St’/ 7 . 21. It feems {b) agreed, that tliis ftatntc extends as 

well to wTits of nijt prius in criminal cafes as in civil, and ta 

Sammarv«<8. juj-Qyg returned upon a taUl as well as to thofe returned 
i^tcoffey lithe ^ 

ex* ^ principal paricl. 

to jufticcs of qyrr and iermifter, for it is faid to Ip the pradlicc for tii ils bofore them 
{or treaftu to be on the venire^ and not to award b^l/ca:. corpora, 4. Stat,Tns»!s 102. 

■ ^ Ueh 
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SeSt. ii. But it fccms, (a) tiiat ia trials l)eforc the juf- M *• St**, 
tices of gaol-delivery the pnfoner has no right tb * ^ Sial* T ' 

of the panel before the time of his trial, except only in cafes Ij 
within the purview of 7. and 8. Will. j. c. 3. whicli en^Q:s, 4{'S{«i.Tnf. fc 
“ That every, perfon indiAed and tried for high ' 

or mifprifion thereof (except it be for counterfeiting the’ 

“ coin, &c.) lhall have a copy of tlie panel of the Jurors (*) Videawto 
« who are to try him, duly returned by the fheriff, and ***• 39- *4* 
“ delivered unto hint two (lays (A) at leaft before he fhall ra,” 

“ be tried.” reipeft!^ ' ' 

Seff, 23. It hath been (e) adjudged to be fufiicient, within {e) Rbpk- 
the intent of this aft, to deliver to a prifoner a copy of a wood’$ Cafe, 
panel arrayed by the fheriff before it is returned into court, 
if the very fame panel be afterwards returned. * 

t Sea. 24. It hath alfo been ruled, that if the panel re- Cooke’s Cali, 
turned by tJie fheriff be rendered infufficient, by challenges, 4* St.Tr.T43* 
3s to tlic number of jurors, a new panel may be awarded. 


CHAP< 




CHAPTER THE FORTY-SECOND. 


JEFORE WHAT COURT 
THE JURY 

I s 

ro BE RETURNED. 


A nd now I am to confider before hat Court the pro- 
ccld againft jurois in ciimmal cafes is retuiiuble. 


I. There can be no (« ) doubt but that, by the com- ^a) 4. Inft. 
inon law, it is leiuinablc only into the court wheicin tlic 159. * 
pi olecution is depending. 


Sti^, 2. But the ftatute of [b) Weftminfter the fecond, 
c. 30 having oidaincd, “ that all pleas *11 cither bench^ 
Inch require only an eafy examination, lhall be detcr- 
“ mined in the country betoie the jullices of afli/e, by 
virtue of the wiit preiciibed by that ilatute, commonly 
called the \Mit of njt fr,u it icems to have been uni- 
\eiUlly agieed, (t ^ that an lifue joined in tlie king’s bench 
upon an (c/) indiftmeiit 01 (e) appeal, whcthci for trealon 
01 (/) felony, or a ciiuie of an inlciioi (g) nature, roin- 
imtted 111 a difFcieiit county from that wherein tlie Couit 
fits, may be tiifd in tne proper county by writ of wji 
by virtue of the laid Ilatute. 

l>^^r46 '•61. 21. H 7 34. Raft^l 47 SI- Sup. c 7, ft^ 18. c, 

(^ / ) B Cjionc 2^1 4 Inft. i6« Hnymoiid 367. C. Car. 348, 

246,247. but 4 Comm 34 ^ 


(b) 2 Inft. 
421. 423,424. 
C. Car. 349« 
(f) 2. Inll. 
424. 

4 Ind. 160. 
bee the booke 
cited to the 
othci parts of 
this fcdtion. 
(if) B* Corone 
23X. 

fej 4. Cok4 
43 - 

4. Inft. 160. 
23. ic6t. 146* 
349. 6. Mod* 


Srff. 
in this 




Yet iiufnmch as the king is not exprcfsly named 
atutc, and it s a general rule, that he (hall not be 
bound by a ftatute which doth not txpicj:>ly name him, it 
leems to have been gtneially hoi len, tnat whcievcr the king 


15 a paitv , it is irregular to giant a trial by m/i prius without 
Ills {h) iTpecial warrant, or the (1) affent of his attorney, pnu 


F. Nifi 
^ Pnus i6. 

2 Leonard 1x0. 2 11111424 I M.B 241. 4 Comm 3^14 B. Nift Prius i6. 
(/) 2. Inft 424. F.NB.24X. Crompton Jui. 2X1 6, Modern 246, 247. b.P.C* 
1 6 bummary 2i>ii. In Cro. Car. 34b, 349. in an indittmcnr of barratiy, which 
ftemed to require great t-amindtion, the Court tcfulcd to giant a trial by Ntji pnut 
at the moti n of the Attorney-General, tillthu king by his letters had ftgnmed pUa** 
furt that 11 ftiould be io tried, Vide 6. Modern 123. « 

V OL, IV. C c But 



^ w^AT COrmT THE JURY, Bk.?, 

IjSjfeL?"? Bb* I n®t find it denied, («) but that regularly the Coutt 
fSyVto be ?PP^ manner as in any 

from two aftion. 

teustiM) t^ftt 46* Set the citc 4 to the precedent fediion under letter 

fiy Cbtp. f. ^ Having ftewn already (^), that jufticcs of ni/i 

give judgment ir> 

, ,* * felony and treafon, p<} bpw far they h^vc power to give 
tt) Ch. a$. damages in an appeal, anrf having alfo Ihcwn (c) in what 
fr0sf.7toi4. tafes they may arraign an appclJce at the fuit of the king, 
after a nonfuit of the party, 1 fliall refer to what is there 
faid concerning thefe matters. 


CHAft- 



3?7 


CHAPTER THE FORTY-THIRP, 


OP 

CHALLENGES, 


and now I am to fhcw in whit manner the jurors re- 
turned for the trial ot a criminal may be challenged. 

1 fhall confider this fubjefl fo far as it relates, 

X. To all perfons iii general. 

a. With regard to aliens only, 

A*, to the learning of this kind, fo far as it relates to all 
perfons in general. 

5 ^/?. 1. Ha\ing premifed, that no challenge (e) can be (^)nobart 
taken, cither to thl array oi to the polls, till a full 5. 
jury have appeared , and that no juror can be [b) chal- WYcIvenaj. 
Jenged either by the king or prifoncr, without (c) confcnt, 
alter he hath been fwori), whether on the fame day, or, ^c- 
cording to the greater number of {d) authoiitics, on a former, Bdw!V * 
on the fame tiial, unlcfs it he for fomc caufe which hap- 8 . 

ptned (e) lincc he was fworn ; Abr. 

658* 

12.11.4 10. r. Chall,64. 14. H. 7.6. B. Chal|. 7V 9. H. 5. 7. Ab. I^Chal* 
ltnu;f* •'2. B. Clullcngc 50. 14. 11 . 7. 19; Ab. F. Chal. 75. 3. State Tnall 379. 

i.i ithcr cm a clwUcn^’^e be raken to the array after qny of the jurors are fwora, ilob. 

V CO ^'ro. Car. 29?. 3. Sntu Tnils 375. (</) 22. Etlw, 38. a R. Ah. 

f59 66f. 12. II. 4 10. 14. H. 7 *^- H. Challenge 50. 5 j. 130. F. Challeiiga I4|« 
78. AHirt 44 Ytlvtr. 23. \tt adjudged, that a j'uror after he is rworamayhe 
percmptorilv challenge 1 another dav, though not on the fame wherein he ts 
32. H. 6. 26. Ab. U, ChdUcivgc 193. 14. H. 7. 19. Ab* ChaUenee 7$. 

2 8. ■*. Rich. 3. 19. Ab. B.ChiUtngc 194. (^) 22. Eelw. 3I 8. Xelyettoik*W|. 

2.R. Ab. 658. B. Clullengt 130. 28. Aflize 44. Co. Lict. 15^. i4.H.7.9^ 

B Challenge 50. 73.7{« Challenge 64. 7a. X43. 2. Hale 270. 

1 lhall endeavour to fhew, 

I. How jurors may challenged 01^ the part of the 
King. 

2 How on the part of the prifoncr. 

C c a AKi:t 



^ Of challenges. Bin . 2 . 

And riRsTj How jurors may be challenged on the^ 
part o{ the king. 

» Se^. 2. It feems (er) agreed, th-^t by the common law 
{a^ Co iiit. might challenge pci emptot :ly as many as he thought 

S P*t. 161 fit, ot any jury returned to try any caufe in which he was a 
t. R. At.64s. party. 

4.Comia.347. 

But this U remedied by 153. Fdw. t. commonly tilled An 
Ordinance tor Inquclls, w^hich enidts folio veth “ ^ f in- 
^ quefts to be taken beloie anv ot the jiiftices, and w’hcicm 
** our lord the king is pait>, howfoe\er it be, it is agieed 
“ and ordained by rhe king and all Ins counul, that fiom 
** henceforth, not witli (landing it be allcdgcJ, hv them th it 
fue tor the king, tint the i'liors of th ik inquefis, or 
iome of tlnni, be not imlifiercnt for the king, \ct Inch 
inqucfls (hall not icmain untaken tor that caulc , but 
“ if they that fue toi the king will chaUengt any of tliofe 
jurors, they fliall afhgii of llieir chalk ngt a caulc cdtain, 
and the truth ot the iaint challenge lhall be inqu ltd of 
“ according to the cuftom of the court." 


(♦)Moor 3* feems to be clearly fettled (^) atihisd«v, 

that this ftatute, being general, exttnds as well to all cnmi- 
S. P C, 162. nal cafes a> CimI Iloweve , if tl c kir ^ clialltn ;e a juror 
before a panel is pciufcd, it is (r) agreed that he ived not 
artd Ebooks caufe of his chalknge till the whole panel lx ironc 

to through, and it appear thit there will no be a full ]iny 
other parrs of without the p rfon fo challenged. And if tlie defendant, in 
this fcCkion. order to oblige the king to (hew c»rfc, pitf-ntly chilltnge 
aofHy^chal?" pva^iih^ {dK \ct it hath bet n adjud »^tcl that the de- 
Icnjjei wer^e fendant flnll be firft put to flitw all his caufw, of challenge, 
taketii’forthc before the kng ixcd to Ihew any. 
qtiol^n 9th 

xhwknlortonV trill, r Mi’" i S^ate Pnds (f) i Vcnrris ^09,3^0 S P C 
aStJ *. Stait Trnls 7.^,4 3 S*- a 1 n**! c*» Skinn'^r Siinimir\2^9 

4 Coir m 34^- (*) tc tralb5-. Rnm 4 *’ 3 , 474 « Skin. bi. 

Sjie 3, State Trials 4. 4. butt Ir 177 ^o^• 

As to THF siCOND POINT, v‘ 2 :. How jufoisimj bc chal- 
lenged on the part of the piifoner. 

f LUufixW. -• Having prcmifed that 1 {e) peer can take no 

, challetig'* to any of his peeis , and that where fevcral are 

triedonajoint (/) Vim/e,z juror challenged and diawu 
'ttet ^ cannot but be drawm as to all , f and that by 

I, Stilt Tr/ 3 ^ Qco. 2. c. 18. No challen^^''‘'(hall be taken by a peer, 

r^«se9. 1. flile a7< ^f)Sup. e. 41 ftA: 9. Sciailgc 1023. B. 

lif VrQfei^fta#} R. B.M}eh 43. Gto. 2. 3. Coipm 359. 


or 



Of challenges. 


3 ^ 


Ch. ^3- 

or lord of parliament, to any panel of jurors fbf wai>t 
“ of a knight’s benig returned in fuch panel, nor any ^ 

ray qiialied by rcafon of any fuch challenge takeis aftejr 

that time 

I fliall farther endeavour to Ihew, 

1. How jurors may be challenged permpUrilyi 

2. How they may be challenged fot caufe. 

As to the fir ft particular, vl%. How jurors may be chal- 
lenged peremptorily ; 

Having premifed that t}ie prifoner muft take all fuch Xwafs 105^ 
challenges himfcif, {a) even in fuch cafes wherein he may i. State Tu* 
have counfeli t and alfo that before any juryman is brought , '' 

to the book, tliC prifoner by leave of the Couit may 'have *• Stutc Trials 
the whole panel once called over in his luaiing, that he 
may take notice who do and who do not appear, in Older 6. Lu Tr,a45. 
the better to enable him to take his challenges , Townlay** 

Cafe, Foileir 

I fliall endeavour to flrew, 

j. In wdiat cafes a peremptory challenge is allowable, 

2. How many jurors may be fo challenged. 

A*?!© the firft particular, t/z. In what C2i{zz 2, peremptory 
challenge is allowable. 

Seft. 5. I take It to be agreed, that a peremptory dial- 
lenge was allowable by the common Liw in all capital 156, \ 

lafes both upon indiftments and (t) appeals, and alfo in Moor 
{d) miipnCon of high treafon. *** ' 

9. II. 5 Ab. r.Chilleng-c '*2. n. CInlIcngc 5''. 14. II. ?• 7* B. ChsUl. 74* 

211. 3.H.7. a. {jJ 3. Iiilt.27. Butihno oihtr cait that Jb not capital, ft, 

Trials 254.. ' 


But it was cnaded by 33. Hen. 8. c. 23. f. 3. Tbat- 
“ it Ibould not be allowed in an/ cafes of high treafon, of 
mifprifion of high trealon.’' Nor do 1 know that any fta- 
tute hath revived it to the latter of tliefe ; for it is fatd, that 
the ftatutc of z. Philip and Mary, c. 10. which, by rc^ 
Qrc 3 ftoring 



' * » ,\ ■■': '■ /■■ . ■ •■ ^ ^ "^■''' . '’■®. '. 

' tlw 6ld^ <otir(« <if tHe coina^ trials of 

l*K-C tev*vci^^^ chaUenges as tt> uufon, doili 

»j|r *‘ <rfh 

f c8 iC&» Xrtt* 156, «. State Trials 764., &c. * ‘Cut this is made a Savil 57, 
* (^7 Sup. c* i4jf. ; Com. 347. Vet 3. Inft. 27. a. it is faid, that fcr mil- 

pruion of trcafim t>toc may peremptorily chalki>gc 3 ^ 

: 5i<57. 6. It hath/t^e» a adjudged, and is 

fJj S' iVc by {d) StaunJ/ordc and (.e) Cole^ that a man 

t* Tct tUt baVc the fame peremptory challenges oh an iirue join- 
fame point it‘ upoa collateral matter alledged in avoidance of an out- 
made a 4f9srrtf lawry for capital cfimci as he may oil the general iffuc ; 
*??• Rut Uie contrary is holden by (/) Haki and is faid to have 
bceii {g) adjudged in the cafe of and JBa kJicaH { 1 ). 

(/)SuiB»e5^r ' ^ 

2. UAip ndy. f. Lpv<>6t. But thewothcr books which report the fame cafe take* 
no^ieticc ^ (his point. i» Siderfin 7. Kclyngc 13. (1) Cliyrjos RatclifFc had bceVi 
ceMlfteil jf high treafon ; and in B. R. Mich. 20, Geo. 2, iipon a collateral iflTiie that 
he Va« ijiot , the fame- perfon.,, a peremptory challenge was inlMcd an, a^rr/ irfi/U.'J 
hei!,,' I. Blr.cL 4. 6.— Vide Foft'er 4:. johufon*;^ Calc, iL\d. '46. 

ind H^ttigrayc'« Cd.Xitu i,57..noxc 8 , ; _ , . ' 

• . --k . 

As to the fecond particular, How many jurors may 
b^4:haUenged peremptorily. 


^ Sc^f. 7. It feems to have been the fettled {h) rule of the 
» 6 common law, wherever fuch cha]icngc was allowed, to fiif- 

<Jrnmp x’t4^feT the p’rifoner to challenge as inanv as he thonglu fit un- 
7 - der^thc humber of three full juries, /. r. not amounting to 
*4.^ 7. 7/ nydre than thirty-five. But if a criminal challenge more 
B. t;hall;7Ci. number, (t) it feems the niorc prevailing 6pinior>, 

be dealt with-asrae that ilands iiiutct 

lib. It!'ciiaft. t It; ‘iV* ij.'Edw, 3. 2 3. Ab. B. Chall. 105. Trial 

pert^iis c. 9* S. P/C. 157,' 15S. 'Sec the books cired c. 30. fc^.t. a. Lamb. b. 4. 

24. faysj-.tbit'n was deubil'ul at common law how many might be ebailengej. 

t?) Sup. c. jd.rftd. » . . . 


Sr 47 . 8. By ac. Hen. 8. c. 14. f. 7. made perpetual by 
32^ 'Hen; 8. ' c. 3. No perfon arraigned for ^iiy petit 
murder or felony, fhall be admitted to any pe- 
'^f remptory challenge aboyc number of twenty.*' But 

ChalLjit Weems' that i; and 2. Philip and Mary, c. 10. 
v whicli/ the cotrfe df the common law as to trials 

A|Halet6o. has reived the old diallcnge of thirty-five in 

f. ,t32. 144. S. P. C. 158. Co* Lm. 156. 



br challenges; j^l 

Se3. 9. It feeins to have been bolden by Str («) £</*, (*"} 
tvarJ Cokct that he who challenges njore than twenty np^ 
on an arraignment of teIony« iince the aboyementionca ^^T^tVkie€?se* 
tute of 22. Hen. 8. fhall (k) heither forfeit bii goods, nor 
have judgment pf death, nor ot pain forte et dure^ but &all 8tao» fw. 
only be over-ruled as to his challenges fo far aS they ex- '5^ 

ceed twenty, and put upon his truf. But this fe^ms to ^ * 

have been ooubted oy.f/r Maithew {c) Hale^ and ilie con- Hale <70* 
trary is holdtn by {dj Cromptor^ and leems mofe agfteable 
to the moft natural conftrudion of 22, Hen. 8. which feems (M) Crowj^^ 
to lja\e intended no altciation a$ tb the hature or effeA 
peieniptory challenges, but only as to their number. To * 

which may be added, that xlothing \i mord commbn tlian 4). 59.C4.4C>. 
tor (f) fiibfequent ftatutes, which take from tclons the^So^&c. 
benefit of clergy, ( f) expiefsly to exclude thofc Who ^ 
challenge more than twenty, which would be needlefs * ** 

tlicii clullenge weie only tp be over-ruled, and did not n. Cok^ 
fjbjcft them to judgment of (^) death, &c. 

^ S. r. C. iw* 

(^)Vidcc. 33. fc^ ao. 't'he words of the ftatute are, ** that l?e net aoa^ltliCd 

challenge, Ke * the c\ uient ccnltrudtion ot which is, that Imy further chsHenjrt 
Hull be diidil^ Wed or pr(,\tnicdi and being rail from the beginni:^ tad never in£m 
1 chilltn^c, It can lubjwCt ttw pxiloncr tu no pumlhxnexit, but the juror lhall be 
Ijrly Iworn 4. Comm. 348. 

As to the Iccond particular, viz. How jurors may b<S 
challenged fox cauie. 

St^. 7 . 10. Having premiftd, that it is a {i) general rule, 
tliPt wherever (i)^ the king is a party, as he is in every (if) 
indiiflment, and in fome fort alfo in ( /} appeals of felony, P. Chsll. 
he who takes a challenge for daufe muft fhew it prefently, 3»StM.TiWi^ 
and llnll not have time till the panel is perufed, as the king i^Sp ^ ^ 
lhall where he takes a challenge , as hath fcieen more fully AMib* 
Ihewn, fc£t 3 , and having alfo farther premifed, that aftOf ai 38. 
prifonerhatu challenged a juror for caufe, and bis Caufe i.^SidSdik 
hath been dilallowed, or found againft Inm, he may (f^ji JJK* 
challenge the lame juror pcrcfnptonly, before h8 a (•) Sft.”-" 

J«ora, All, B. CM.' 

toy. 

f/J Except in inquefts, F Challenge 103. 107. t. E. Ab, dSo, 
eaoie muil be (hewn pt^lcntly oil indid^mintb, Coke Lite. 158. 1. btdefmi 

z. H. 5. I. , Ab. P. Challenge 70! Skinner iz. (/} That caule niti^b^ 
fently m appeals, Cuke Litt 1 58 This left a futfiV S F. C« z6t. (mJXfoko 
Ltt. 158. 37. H. 6^. 8. A b. h Challenge 48. B. Cliallcoge 86. €ctnf< 

Ab F. Challenge t8o. (n) Yide fup. ic6t. i. « 

I {h^ll endeavo’nr to Ihew, 

I. What (hah be a good challenge 6f a juror, in refpeS of 
his honour or infufficacney. 

ft. What in rcfpc& of his indiffcrency% 

C C 4 AB49 




Of CHALLENGES. 3pat. 2 . 

Avip FIRST, As: to the challenge- of a jurqr for bis ho- 


Paving premifed, 

f > of this Jcind that a juror is aiv(a) alien, (i) a minor, or a (c^ 

B. Cb^UcTigc 48", F. Challenge 91. a. R. Ab. 656./ Calvin’s cafe 
' Coke Litt. i57« X72t Lift. ftt\, 259, Vide 7. i(e 8. Will. 3.0. 31. 
(i) 6^57*1 Co. Litt. 156. 9. Edw. 4. 16. 26. Alfizt 28. F. Chall. 135. 

/B' C^haifleiige S4. 118. But the contrary is holdcn in the, Year-Book of 10. II. 7. 20. 
Ab. BLCllBllenge 220. and a by the reporter and Brook, 


I fliall more fully endeavour to Ihew, 


1. Where peerage is a good caufe of challenge* 


R. Where the want of freehold is a good caufeof challenge. 
3* Where infamy is a good caufc of cliallcnge. 


4 < Whether old age, ficknefs, or non-refidcnce in the 
county., be, in any cafe, a good caufe of challenge. 

. As to the fiift particular, v/z. Where pecnigc is a good 
caufe of challenge. 


04$.A{nzc 17 • It is (r/), agreed, that if a peer he returned on 

a jury and bring a writ of privilege, he fhall be difeharged. 
ii, Kdi^. Alfo it feefns to have been (ej holdcn, that even w-ithout 

*‘^*?^*i?** filch a viTit he may either challenge hiinfelf, or be chal- 
‘■0yJfj24- Ichgcd by the party. 

3J5<xic<7^7r ;R'cg* 





As to thefecond particular, viz. Vv’herc the want of fre,- 
hoid is a good caufe of challenge. 


.Aii - a At the common law there was no ( f) necef- 

fil^ t]iat jurors ihould have any freehold as to inquefts ^ 
s|, Edwityi^r* jpftices in eyrcy or in cities or burghs, as hath bceri mort 

j^, W hy the Regifter. Vide Raymond 48^, . 485. 1. Vtatri* Infr. 


AJfa 



Ch. 43 -, 


Of , CHAlMkoEir 


39 ^ 


Alfo it feemi agreed, that the 
require that a -juror Ihould in any cafe have a ft’cehold p? 
any certain value; and upon this ground it hathjjeien acli'^ ^,,*5*^* 
judged, that a fi-cehqld worth hut {}>) twenty Ihilfittgs or tijjwi ^ • 
(e) five {hillings, or even a (rf) pertny, is ftill a Tuflicient njixt 
qualification for a juror in luch cafes as arc not within the ^**** 

llatutes which require a freehold of a greater value. ‘ 


ijia. 464* <s<I 

2 t* R4 




(i) 10. H. 6. 7. Ab. F. ChuU. *9. B. Chall. 189. ,19. H. 6.9. AbtF. Chall. ja. 
B. Challtngc .6d 2. II. 7 13* B. Challenge 15?..- 10. H. 6.18, ]|i. Cliftll. tfim 

(l) 3. H. 4. 4. Ab. F. Chall 78. B. Chall. 32. (<•/) Keihvay 4^'! 


* 

Alfo it hath been (e) adjudged, that the common law (^) Aif* 
did not require that a juror ftiould in any cafe have anV nch^ 
freehold. 1.106^ - 

■ ! 10. H. 

3. Sri^c Trials 135 to 140. Vide 16. H. 7. 14. 7. IT. 6. 44. A.]&. F. Chall; *4/* 

B. Caall. 57* It ibems to be holdeii, tlut by the common law it is a Ic^aiLngc only to 
the favour. 'I r ' r. 


But this is not only contrary to what feemsimplied by all 
the authorities above cited, which, in faying that the coilfl- 
mon law did not require a freehold of an y' certain valrjc, 
plainly feem to fuppoie that it required fome freehold, ]b|i4t 
it hath been alfo coiitradifted by many exprefs (/) autho- ^,'3. 
rities ; agreeably to which it feems to be (f) fettled at this Trial pqr Pajs 
day, that the want of freehold is a good challenge of a ju^ror 9. 
in all cafes not otherwife provided for by (/jJ flatute, ,4nd 
confequently in a trial for high treafon in London^ icn^e 78 

as in any other county. ' W B. Cadkngt 


/ >*** 

4. H. 4. 1. Vide Keilw. 54. Coke Litt, 15^, 157. 2. R. AK 647. 7. H. 4. r, 

Aij. B. Challenge 34. F. Challenge 5S. 21. II. 7. 29. Ab. B.iChall. 90. 10. H.-. 

II. It I'ceins taken for granted that iiTuus in all cafes are to returned uponju** 
tors, by which it feems to be implied thdt they ought to h‘ave lajiid, &C. 3. Stfet*:’ 

I'lials biCfj. 4. State Trials S74. • 6. State Tr. 5S. 245. {b) Vide intraleit. 19, ic. 


ScH, 13, But it feems agreed, that wherever the letter 
of the common or ftatiite law requires that a juror ilhould 
have a freehold, the meaning is fully fatiaficd by hlis hav- (/) Keilw. 46, 
ing the (f) ufe of a freehold, and that it is not material whe- qi. 
ther he hath it in his own or his (/r) wifc ’;5 right, or whe- 9. 
iher it be (/J abfolute or upon condition, or an eftaie of in- 
hcritancc, or only (m) for term of one’s own or tinother’s 
lifc,-fo that it be in the fame («) county, wherein the fiiit h. Chall. 165^ 

^ Co. LiU. 4724 

Plow. 58. 15. H. 7. 13. S. P. C. 160. B. Jurors 24* (i) p.Cball.a o. H. 7.1. 
B. Chall. 157, ^ 12. H. 7. 4. B. Chall. 160. Co. Citt. 156 (/) lf9» JUitt. 154* 
Keilw. 167, x6S. 2. R. Ab. C48. Con. 7. H. 4. i. F. Chall. 158. ButBro.m‘ 
abridging this cafe in title Challenge 53. faysytoVwririws 9. H. 7, 1, 12. H.y.a. 

B.. Cluiii. 1604 Co. Litt. 156. B Chall. 157. See P. N.jii. 14. 16. 9. Hs 7. x*. 

B. Chall. X57. Co. Litt. J57. Railal x8. 29. H. 6. 9. 




f 


i$ broogb^, an4,a&«a^y eofjtinii^ tUe jtiirotftf} till the 
t chrfL ,d#: ^ 

Liff. 157. 7. H. 4* *• Ab, F. i&allcnge ‘158. 


i»ziBX**$cI 


St£l. 14.^ By the ftattttesof Weflminftcrthefrcond, 
C. 38* and 2 t. £dw. de hii qui ponendi fmit inajfiju^^ None 

ihall be put in afliacS or juries^ except mcitics^burghs^or 
trading towns, who have not teiitinehts to the yearly 
valud of fortj fliillings, &c*” 


But }t fccm$ to have been (() generally agreed, that atf 
juror can neitlier be challenged by the parties tor h. ing le- 
tumed contrary to thefc aiSl-?, nor allcdge fuch ifiaticr hiin- 
fclf for hie dilchafge, but mnft take lus remedy by aftiou 
againll the IheiiiF, or by wnt ofprtviU^e for his diichaige. 


(g} «• 

44^^ 

^|^B.Chall. 
too* 

Sb.B.Chall. 

Ft Chall* 78. F* N« B. 166. z, St. Tr. 744. But 38. A/Tue, 19. U contrary* 


15* By 2. Hen. 5. c. 3. No perfon fiiall be ad- 
‘‘ mitted to pafs in any inqueft upon tnal of the death of 
** a man, nor in any inqueft betwixt party or party hi pica 
teal, nor in plea perfonal, whereof the debt or th^ damage 
“ declared amount to fotty marks, if the fame perton ha\<s 
' ncJt lands or tenements of the ycaily value of foity foil- 

(r)Kxtendcd ‘‘ lings (l) above all charges ot tl>e fame; fo that it Lc 
by 17. Eh/. challenged by tire party, that any fuch ptrfon fo mi- 
eibt04l. c« jAnelled in the fame cafes, hatli not lands or tenemenU 
iW the yearly value of forty Ihillings above the charge^ aj 
** afore ib faid.” 


(idf) XeUw.92. 
16, Ht 7.14. 

Zf R* Abt 

(r) C* Elix* 
Rsva^. 49$. 

|^)Videfup. 

(i>’keMway 
^2* and B. 
<^alL :;at. 
jfatorx <4* 
hi an itbridg* 
fbftnt nf the, 
Y^tf-Rooik 

X3S pi* r* 
ButT do IMSf 
tbbpblm 
itt tiic*bcdi 


Scil, 16. It hath been (d) adjudged, that this ftatiite ex- 
tends as well to a CoJlatcral iffue, as to the general one, bur 
not t7 an indiftment or infortnaiion for a cuine not (e) 
capital; for the words kre, ** upon trial of the dtith of a 
man, nor in any inqueft between party and party in pica 
real erperfoiial, &c/* 

Sr/??. 17. It feems (^) agreed, that qm vfe of any 

fteehoU in the fame county of tlic yearly vaiLC ot forty foil- 
lings is a good juror within this ftatuie. And Tome have 
(^g) holJcn, that the law is the fame as to a feotfee of iucU 
land in truft for afi\other» or a (A) rema*rnder-man of a ftatc 
of freehold c:ipe^ant on a releafc for ycais. ]>ut this feems 
tiotio be maintatnablcrbccatifc the ftatute, in tequinng that 
a juror ftiall have lands Of the yeaily value of forty ftiiiiings 
above all charges, plainly fedms to intend that he ought to 
have lands of the dear (i) income whereof at the timki be 


89 large. ( 1 } tk% (A Vine Rtilw 72. 

R, Chall. 38* B, 4. A. K. Afc. 6471 64b, 


18. 1 dw 4. X5. 


can 



Of challenges.* 


Ch. ^3* 


can expend fo tnneh ; but a man canndt^expend z,tij thing ^ 
out of lands whereof he is enfeoffed to the'ufe of 
or wherem he has only a dry remainder. 




Seff- i8. It 'hath been (») adjudged, that this ftatutie is M 
repealed as to^treafons by i. (b) & a. Philip & Mary* c. 10. 
which cnai^s, “ that all trials tor trcafoii fhall be according 

to the common law.*' *43 ..i!h. * 

Sefi, 19. By 23. Hen. 8. c. 13. it is recited, That 
trials of murders and felonies in cities, boroughs, and 
towns corporate within this realm having authority to pro- 
ceed in the deliverance of luch offenders, had been often- 
times deferred and delayed, by rcafon of challenge of fuch 
offendeis, for lack of fufficiency of freehold, to the great 
hindeiance of juftice j’* and theicupon it is enafled, “ That 
“ every pciTon and perfons being thef king’s natural fubjeft 
born, which either by the name of a citizen, or of a 
‘‘ freeman, or any other name, doth enjoy and uft the 
“ Jibcriiei and privileges of any city, borough or town cor- 
poiate where he dvvclleth or maketh his abode, being 
worth in moveable goods and fubftance to the clear value 
** of forty pounds, be admitted in trial of murders and felo- 
“ nics !n every feffions and gaol-delivery, to be kept and 
“ holdcii in and for the liberty of fuch cities, boroughs 
and towns corporate, albeit they have no freehold ; any 
act, ftarute, ufe, cuftom^or ordinance to the contrary 
hereof notvvithftanding.” 


Se£f, 20. Provided that this aft no way extend to any , 
knight or efquire dwelling, abiding, or reforting in or 
‘‘ to any fuch city, &c." * 

SeSf. 21. By II. Hen. 7, c. ai. and 4. Hen. 8. c. 3, Vide t. Rich ; 
fpecial provifion is alfo made for jurors in London in jcal 3 * * 

and pcrfonal aftions above the value of forty marks, for ^ 7 *®^** 
which 1 fliall refer to the ftatutes at large. 


22. By 4. and 5. Will, and Mary, c. 24. All 
** jurors (other than fti angers upon trials p€f nadieta* 

« Urn hn^nee) who are to be returned for trials of iflucs 
“ joined, in any of the courts of king'a bench, common 
pleas or exchequer, or before juftiees of alBze ormji pfim^ 

“ oyer and termlnet , gaol-dehvery, or general quarter-feflionf 
“ of the peace in a ly countv of this realm ofEnglandy (hall 

every of them have in their own name, or in trufk for Uuj* Cafe. * 


ley!« Cafe. 
FoilMn* f . thtt 

If a juror hare freehold and copyhold whkh together amount to lol.a'^year it it 
fUfEkittut. 

them, 
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tbeiR* within the fame ceunty, ten pounds by the year 
* at leaft above reprizesj of freehold or copyhold lands or 
mmnn ilw* “ tenements, or or lands or tenements of amient (a) de~ 
iVihoU m “ e* rents, or m all or any of the faid lands, tcnc- 

tmacHtdt- ’ meniy or rents, m fee-umple, fce-tail, or (or the life 
**a/Sfa wMnot ‘ of tbemfelves or fonae other perfon, and that in every 
fuffictent. « county m (i) eveiy fuch juror (hall have in the 

pi.*.’ *’ “ county fix pounds by the year at leaft, in manner 

i.'Cb«lt.f h* “ aforefaid, above rcprucs.’' 

Csk Lut. I 

('O TnU It the firft time that cop^hcldcr (ts fiichl were admitted to ferve upon 
juries in any oi rht king's courts, thoi tiics had b fnc been admitccJ to icivu m 
lome ot the ihendf s courts, by x Rich. 3 c 4. uid 9. lien. 8. c. x,« 

Sc^. 23. But by 4. and 5. WiH and ^fary, c. 24. it Is 
provided, 1 bat it ftall be uvitul to itturn any perfon on 
“ a tala in hnglanJ who lhall ba\e iive pounds bv the 

' year, or m Hales who fliall ha\e three pounds by tijc 

year in manner atorelaid.” 

(J^)Vidcf*ii, - 4 * Alfo there IS a favin^ to “ all {b) cities, bo- 

tad there IS “ roughs and tOv\ns coipoiatc, ot then ancient ufage of ic- 

^thc like L\ «« turn ng jurois ot fuch elUtc, and in Inch m inner as b - 

^ “ fore had been ufed and accuftomed.'^ But thcie is no 
f.V and in 'i?! exprefs fawng of any tsial contrary to the purview of this 
17. Car. 2. llatuie and made good by ionic othci , and tlicicfoic it may 
c. s* f. 4* be argued, that the trial ot twlonies in tow ns by juiois worth 
Forty pounds in goods by viiUic ot the above-citcJ ftatvitc 
of23.J[Icii 8. is no longer 1 vsHil, it not b'^ing a trial by 
ufage, but by ftatute. \tt feeing 4. h 5. AVill and Mary 
feems plainly to hue a siew to tiials in countic only, and 
the ilatutc of 16. 6c 17. Car. 2 c. 3 which is penned almoft 
(<*>x.Vcnt. in the scry fame words, was taken {c) no wav to alter the 
* 36^* former method of trials m towno, left it Ihould eauAj a fai- 

lure of juftice , and it being generally impiafticable to get 
afufficteiit number ot luch ficeboldcrs ?s the ftatute rc- 
• quires in towns, it feein'» a icafonibic conftindtion of 4 & 
5* Will and Mary that the trial by 23. Hen. 8. ftill continues 
lawful as betoie. 


4. StTu But it hath been (tf) agreed, that for trials in Lortelon for 
1^4* and m high treafon, cveiv juror ought to have fuch freehold or 
copyhold as is rcquifud by 4. & 5. Will and Mary. 




f By 3* Heo. 2. c. 24. f. 18. made perpetual by 6. Geo. 2. 
p. 37. Any perfon having an eftate in pofleflion m land in 
their own right, of the yearly value of twenty pounds 
or upwards over and above th icferv d rent payable 
thdreoiit> fuch lands being held Ly Icafc or Icafcs for the 

abfo^ute 
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abfolute term of five hunted - yc^rV or 
ninety-nine years, or any ptlier terni -deterrninayc 
“ one or more life or lives, the name of every fiic1?' peFfot|; 

“ {hall and may and is hereby direded and required 
‘‘‘ inferted in the lifts (in the manner ' direfted by. 7« & 

“ 8. Will. 3. c. 32. and 3. & 4, Ann. c. 18,) in . order ,tp 
their being inierted in the freeholders book^aiid the per- 
fons appojiited to make fuch lifts are hereby direAed to; 

“ infert them accordingly ; and fuch leafeholder or leafe- 
“ liolJers {hall and may be fuinmoncdto ferve on juries in 
“ like manner as freeholders may be fummoned and im- 
panelled to ferve on juries by virtue of this or any other 
ad or ads of parliament for that purpofcj and be'lob- 
‘‘ jeft to the like penalties fpr non-appearance.** 

t By 3. Geo. 2. c. 25. f. 19. The fherilTs of the city 
of London (hall not impanel or return any perfon or 
perfons to try any iftue joined in any of his niajefty’s 
“ courts of king’s bench, common pleas, and exchequer, 

“ or to he or ferve on any jury at the feflions of oyer and 
‘‘ terminer^ gaol-deliverv, or feftions of the peace, to bp 
had or held for the faid city of London^ who (hall not be 
an houfeholder wilhin the faid city, and have lands, 

“ tenements, or perfonal eftate to the value of one huh- 
dred pounds ; and the fame matter and caufe allcdged by 
“ way of challenge, and fo found, fliall be admitted and - ' 
taken as a principal challenge, and the perfon or perfons 
“ lb challenged fliall and may be examined on oath of the 
truth of the fiiid matter.*’ 

t By 3. Geo. 2. c. 25. f. 20. ** The fheriffs or other 
officers to whom the returning of juries doth and fhail 
belong, for any county, city or place refpeftiveKs fliall 
“ not impanel or return any perfon or perfons to ferve on 
‘‘ any jury for the trial of any capital offence, who at the 
time of fuch return would not be qualified in fuch rc- 
fpeiftive county, city or place to ferve as jurors in civil 
“ caufes (2) for that purpofe ; and the ftime matter an^ 
caufe alledged by way of cl^Ilenge, and fo found, fhall bb:: 
admitted and taken as a principal challenge, and the per- 
fon or perfons fo challenged mall and may be examin^ 
on oath of the truth of the faid matter.** 

(a) For the qualifications of jurors in civil caufes, vide fup. 4. and S- Will* imilp 
Mary, c. 14. and 3. Geo. z.. c. 24. fe£t. iS. ■■■"'■'■ 

t By 4. Geo. 2. c. 7. f. 3. made perpetual by 6. Geo. 2. . 

C.37. it is recited, that by the very frequent occafions^ there are 
/or juries li\ AJidefUfex ai^d by the fmaU number of free- 

boMerd j 
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Or challenges. 

b&lder$ that arc ir\ the faid coanty the therJifs may uie xxn^ 
dtr difficulties of profcuring juries, it is therefore enafled, 
•* That all lealeholuers upon leafes inhere the improved rents 
or value fliall amount to fifty pounds per annum or up- 
ward^ over and above all ground rents, or other referva- 
♦♦ tions payable by virtue of the faid leafes, fliall be liable 
‘‘ and obliged to ferve upon juries when they lhall be Ic- 
" gaily fuimnoncd for that purpofc/' 


A? to the third particular, vh 
eaufe of challenge. 


Where infamy is a good 


Sed. 75. It feems, that it is a good challenge of a juror 
that he is (d) outlawed, or that he hath been {h) adjudged 
to any corporal punilhment whereby he becomes infamous, 
or that he hath been conviiled of treafon, or (r ) felony, or 
(d) perjury, or {c) confpiracy, or of (/) forgery on 5. Eliz. 
C. 14. orattainted in an (g) attaint for giving a falfi? verdift. 
And it hath been {b) holden, that fuch exceptions aic not 
lalvcd by a pardon. And it was anciently (/) holden, that 
excommunication %vas alfo a good challenge. Yet it {k) 
Iccins, that none of the above-cited challenges are principal 
one?, but only to the .favour, nnlefs the record of the out- 
lawry, judgment, or conviftion be produced, if it he a record 
of another court, oy the Term, &c. oell^ewn, ifit be a record 
of the laine court. 

C. ' * 

(f) Co. L'tt. 6. 158. It. Bulft. 154. 2. St. Tr. to 524. Trial per Pah c. 9. 

Con. I. Lav. 263. («/) Brafton lio. 4. c. 19. icet 2. Flcta ho. 4. c. 8. left. 1. 
‘Trul per Paifcc. 9. (0 See B. i. c. 72. ftdt. 9. Co. Lirt. 6. n8. Jtfeemsto'e 
lioMch.thatthe ^dn\iAion tor conlpiracy ought to U at the kind’s lint. But ^3. II. 6. 
55:. B. Chi huge F. ChalcngL^i. niaKC 110 fuch iliitindtion. (/) Coke 
Lit?. 6. ami the reifim fetms to bfe, btcdufc the fiatutc is exprefs^, that the olftndcr 
let olLtbrc pillorf,Kc. Butu wa^ adjud/tii, 33 H. 6. «;S' Ab. F. Chill 41. 

. Chall. 45. ^ k. Ab. 649. that a cons’Hion ou 3.H. 3. was wot 1 good 

thj’ilcuge to ajuroi* Uv'iu^c *c was not a on an adtUm at the common law. 

Viilc 44. Fdw. 3. 39. F, DuCi. tanr. xx, J2 0 ) See tht authorities* under the 
jiirevi^drnt Itttirr (A) 2* State T-r^-h ^21 to :;24. 2. Bulftrodc 15a. 2. 278. 

57. (0 Co. Liir. J5'>. (i) Co. Litt. 157. 33. H. 6. 55. 

43.A*fzc45. 4i.Edw.4.74. a. R, Aur 649, $50. 658. 33.11.6.x. 

15.447-. 4* Comm. 363. 


Co. Cittv 

f 5 «* 

az* H. 6. 30. 
If. H*4. 4 x. 

«B. Indidt. X. 
X. R. Ai)- 

B. Chall, 64. 
T. Proccla 
xoS. 

C. C»r. 134. 
^ ^ Trial 3>er 

Bah c. 9. 

<A) Co. X.itt. 

Trial per 
Ba's 


As to the fouith particular, viz. Whether old sge, or 
frktieft, or non- reifidcnce in the county, be in any cafe a 
good eaufe of chEUcoge of a juror. 

- St£l. 06. I talce* it’ to be agreed, that notwithftanding 

f// j. Int. (/) ftatute of Wellininftex 2. c. 38. be exprefs, “ that 
44®>-*j*/«448- ,t neither old men above the age of feventy years, nor per- 
* “ ’forts perpetually fi^ck, nof thofe’ who arc infirm at the 

ttmc oF their fujiunons, nor thofe who do not refide ir\ 

« the 
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'> the iCOtmty<;:lfhidl bp-peft iq 'juiieai.or'in^lliff jsflfer'ftf' 

. ‘‘'foesi^^^wid tljattbciseforc Aicbperfi^sin'*]^-fw<jS«t 4 ^^^ 

privilege -for 'their. ;difdiatge,--‘^i’o«fiu^II»n;thit fta- C^-/ wiiL ’ 
tute ; yet if they; be,^-^).2ausiLy-retnfnea t»rtd; 4 PPe*r,.Jl 4 l„,„a. 
thev'cai^ neither be ohaircngeo by thepartyj npT ex^f^ them- ) j. StaWv ■ 
relvcsfL'Qin.nQt fervihglf there be not eiio^;^thoat them. Trials 74^ . 

. ■ ••. ■•■' /.■■: r * - ” j.'Tnft. ■ , .; 

By 7. and 8. Will. 3. c. 32. Infants under r^entytOi|;ie are exeihpte(| fre&> juries* 
4.. Comm. 364, ' ■ ^ ‘ 

As to the second ?qint, vi%. What fh all be a. goo 4 
challenge pf a juror in refgc£t of his indiffcrcncy. 

Itisexprefsly'cnafted^ 2^. Edw. 3.C. 3. which 
fcerns to have been made in (rj amrraaric.e of the common (r) x». A% 
law/ ‘‘ That no indiftor (hall be put in inquefts upon dc- 3 ^v . 

liverahee of the. mdiOees of felonies of {d) trefpaft, if he 
be challenged for that fame c^ufe by him which is fo in- loy/ * * 

“ difted/* And this exception againft a juror, that he hath S. ?. tijS, 
found an indiftment againft the party for the fame caufc, (^)Vetm 
hath been adjuxlged good, not only uppil ^he trial of (r) 
fuch iiicli^lmeiit, but alfo upon the trial of another indi ft- ^ 45/ * 
nient or aftion (/) wherein the fame matter is either in F.Chail. 53^ 
queftion, or happens to be material, though not direftly it b holdcn t» 
in iiTuc. bone 

cipal ChaU 

len"c in trcfpap!. U') 2. State Trials 379. 4. State Trials 186* In the Year-Book 
of 40. Aiiize 10. A‘). n. Ciiall. 14.2. an iadi’ftdr being returned on the peHt jury 

and giving a vcrdj^.t, was fined bt'caTife he did not challenge hintfclf* Yetay. 
fjze 13. Ab. B. Challenge 120. and F. Challenge 137. it is not allowed to be m. 
principal Challenge, even upon the trial of the fame indiflmcnt. f/) 8. H.4. ^ , 
Ab. B..Chall. 42. F. Chall. 79. Co. Litt. 157. i. Sidcrfiii.244, s.R. Ab«d49* 


Seiff, 28. It hath been allowed a good caufc pf challenge 
the part of the prifoncr, that the juror (^) hath a claim (^) i.St.TJv 
to the forfeiture which Ihajl be caufed by the party’s at- 9%. 
tainder or conviftion ; or that he hath declared his fA) (A)ix. H.y. 
opinion before-hand ‘ that the party is guilty, or will be p. ,, 
hanged, or the litel Yet it hath been (U adjudged, that if Cooke^iaft, 
it fhall appear that the juror made fuch declaration froirr his 4. St, Tt^ * 
knowledge of the caufe, and not out pf any ill-will to the 74 *- andm- 

party, it is no caufc of challenge. ‘ . 

^ ‘ . pnfoner Ihall : 

rot examine a juror concerning fuch maper on a w> beraufe it founds in fe% 
proach. Vide 49. JEdsV. 3. i. Ab. JJ, 6hali. z 5. F. Chall. 100. (/) T- H. 7. 25; 
Ab. B. Chall. 55. F. Chall. 22. 20. H. 6. 40. z. R. Abr. 657. Vide 49. Edw. 

3.1. Ab. B. Chall. z 5. F. Chali.xoo. Sedqu^r ^ ; for hy T Chief JuJ!ice^ no juror 
has any right to declare his opinion p^tivey ut^tU he has heard the evidence in the 
caufc. Cooke's cafe, 4. St. Tr. 74S. ‘ 

to be no good f 9 * v 

® 4 % St.Tr,7->4* , 

Cranbourh’s ” 
Oa cafe. . ■ • 


S/Tiff, 

caufc 


fif?. 29. But it hath been (i) adjured fo he no good *i 
'z of challenge, that the juror hath round' oth^n guilty 




Or CHALLENOES. Bk: 2. 

forthc incii^tmcm is, In juxlgmcnt 
of iaw* fevcral againft cachdefend^^ every one mull be 
cohvUled by particular evidence againft bimfeif. 


It hath been (aj ruled to be a good challenge 
,trfi], 3y State of a .juror on the part of the king, that lie bath given his 
Tnris 3 » 7 - dogs the namci of the king’s witnelfes. 


(flCo.Litr. 3 ^* feems to be (^) fettled, that where the 

i56, king is a party he may take either a principal challenge, 

Jh p' 7 f *• or to the^favour. 

“ Chalhd?. 


‘1? 

44 


6 }, 

£dw. 3» 


3^* B- Chall. 22. 2. R. Abr. ^46. 


(r) F>.CbalL 32. It i§ (c) faid, that the fubjecl. cannot take, a 

I?* V challenge for the favour againll the king, becaufe every one 

^ bound by his allegiance to fa vqur the king. But if (^J 
* no more be meant by tliefe books, than that fuch a chal- 
T^•.pc^Pajs lengc is not good without (hewing feme a«£lual partiality 
f'lch fheriff or juror, or foine particular canfe in rc- 
> St. Tt:. 2 S 5 .* whereof the king may influence tliem, it feems not 

jf stiTr. Ui,. clearly fettled how the king in this rclpccl hath a greater 
C, siti. 663. {e} privilege than the fubjefl, ^licli yet it fceins agreed 
Ap, ( that he hath. 

iivVfciitris 309. (>) For in the Year-Book of 20. H. 6. 40. ah. 2. R. Ab, ^41. 

ip the cafe of the fubje£t to be no caufc of challenge, that the Iheriff hath 
irfliHcc againft the party, without Ihewinglome particular inftance of partialit) , (/) Sec 
tbe bwiks cited to the other parts of this and inc next I'cdfion. 


(^)F;Cha!!. SeSf, 33. It hath been faid to be no principal dial- 
C 16- where the king is a party, that a juror is of die king’s 

2’ r! Abr. ^ livery, or his iraiiiediate tenant : but it is faid, that a chal- 
444* It is Jengc for fuch caufe ought to conclude to the {h] favour, 
fei^gcnerally But thefc matters feeming to be unfettled, I fhall leave them 
in lomc books, tjg ferther confidered by others.— And for other matters 
Ihallcnge being not fo proper for this I’rea- 
4)urorthat tife, i (hall refer to the (i) books which more particularly 
bJdsihe , treat x>f them, 

king^s menial 

orav^ttof the crown. Co. Litt. 136. F. Cor. 63. Tr. per Pais c. 9. 
i-l. jfi.. Abr. 646'. But 3. State Trials 235, 23S. 4. St, "fr. 70. and in other books, 

^ contrary is Tulixi. B. Chall.- 154. 4. H. 7. 3. Cro. Eliz. 663. (/?) Vide iup. 

IV33. (/) Co. Litv. 157, 158, Tr. perPais c. 9. 2. R. Abr. 635. 666. 


And now I am in the fecond place to confider the learn- 
ing of challenges, fo far as it particularly relates to Aliens. 

S^/7; 34. By 28.- Edw. 3. c. 13. f. 2. it is enafted, 
That in all mquefts and proofs to be taken or made 
‘ . amongft 
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amongft aliens and denizens, be they merchants or (a) 

^ other, as well before the mayor of the ftaple as before 

anry other juftices or minifter«, although the king bs ’ • • 

party, the one half of the inquell or proof fhail be deni- 
“ zens, and the other half aliens, if fo many alieiis a?id 
foreigners be in file town or place where liuch inqueft 
“ or proof is to he taken, that be not parties nor with 
“ the parlies in coiitrafts, pleas, or other quarrels, whereof 
fucii inquefls or proofs ought to be taken :• And if there 
‘‘ be not lo many aliens, then fhall be. put in fuch in- 
quells or proofs, as many aliens as (hall he found in the 
fame towns or places which be not thereto parties, nor 
‘‘ with the parties, as aforelaid, and the remnant of deni- 
“ zens, wliich be good men, and not fnfpicious to tjic one 
party nor to tjicpther.** 

Sicff, 3;. Ry g. Hen. 6. c. 29. the abovc-rccited 
flatute of 2. Hen. 5. which requires that the jurors in 
certain cafes lhall have tenements to the yearly value 
of forty fliillings, “ (hall he no wife prejudicial to this 
‘‘ (latute of 28. Edw. 3. nor extend itlelf but only 
to the incijueils to be taken between denizen and deni- 


Alfo it feems agreed, ( 6 ) that the fubfsqiicnt {l;itutes (S) Cro. Eliz, 
which require that jurors fhall liavc tenements lo a greater ^72. 
value, no way repeal the faid ftatute of 28. Edw. 3. Yet it 
feems, {c) that the Engliih half of the jury ought to have 
tenements to the fame value as i?i oilier cafes. And it 
hath been (li) adjudged, that the words “ quorum quillhet 
“ habcat quatuor ilbiaim terra', s?V.” fliaii be applied to the 
Bnglijh only. 

36. It feems (e) agreed, that there is no need that gym. 
any of thole wlio find an iiididmcnt agaiiiftan alien Ihould S. P. C.I59, 
be aliens. 


37, Alfo it hath been adjudged, [ f) that t^^^ faid ff) Ballfoii 
ftatute of 28. Edw. 3. is repealed a.s to trinls for irv v' n 
by ix) I. and 2. Pliilip and Mary'i c. ic. v/liic i cu.tcU, 

“ That all trials for rreafon ihali he accortiing to t'le Ja'llrutc 

courfc of the cornmon law.” Yet it leor.ns iVrat ti>e 
(A) king may, if lie think fit, mak; a i'peciiil 

r ^ . r. .1 : .i i . li 

Xy 


;c) ao Sutumriry 


V / O . ’ ; > 

alien to be tried for Ircafoii by a jury vvijci cta the one iialf ^ 


fhaJ| be aliei)5. 


r. I 1. 


(A) S. P. C. 15B. F. Trial 71. a^. £,.> 

D d 


3 li* 


yqt. IV, 
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(a)»i. H.6. 38. Alfo 5 t hath been adjudged that the faid 

. J: Y . . ftatute of 28. Edw. doth not extend to an appeal, of 
b! Trial 4V. a£lion by an alien againft an alien, for the words arc, 

. S.'p. c. a6o. all iiiqucfts, &c. between aliens and denizens.” 

But by 17. Ed. 

8. it is enacted, tliat in pl^as between aliens concerning the flaple there /hall be a 
Jury of none but aliens, S. P. C. 159. 

B. Dcn.4.. 5^^. It is [h) holden, that by ** denizens” in this fta* 

tute are meant not only thofe who are born within the 
' king’s ligeancc, but alfo thofe who are made denizens by the 
king’s letters patents. 

(c) Dyer 28. SeSi. 40. It feems to be (e) feUled, that no alien, whe- 

' 145.304. 35;. ther he be plaintilF or defendant, can take any advantage 
3 - of the ftatute, unlcfs he (d) pray it in time ; and that if he 

»2.Edw. 3. have neglected to pray it before the return of a common 
Abr. venire; he can neither except to fuch ^enircy nor pray a tales 
643, or other procefs de medietate tingtta:. 

F.Inqueft2i. 

Trial 71. Summary 261. B. Panel 3. Con. 21. H. 7. 32. B. Deniz.4. S.P. C. 
a59. It is holden Cro. Eliz. 869. by two Judges againft one, that though the defen- 
dant appear by the declaration to be alien, yet the common venire is well awarded, un- 
lcfs a venire de medietate be prayed, {d) For the form of fuch a prayer, Raft. 
Ent.7. 158, ie;9. 264, 265. Dyer 244. S. P. C. 259. PJowden 2. a. Hale 272, 
3* Bac. Abr. 263. ■ 

, (4r) Dyer 304. SeSi. 41. It was (e) holden, even before the union of 
I (./ kingdoms under king James the firjly that no 
fL^it feems ’ within the meaning of this ftatute, not 

contrary to only becaufe the Scotch language is the fame with the 
what is ad- Englijhy but alfo ( /) becaufe the Scots were never reckoned 
mined in the aliens, but rather fubjefts. ' - j 

whole argu- 
ment of Calvin’s Cafe, 7. Coke. See i. State Trials 572, 573. 4. St. Tr. 652, &Ct 

(^)Dyer 144. SeSf. 42. Note, That {g) feme of the precedents for 
Raft, £nt. 7. award of a venire of a Jury of half denizens and half 
/iVRaftal aliens, in purfuanceof 28. Edw. 3. mention, that the aliens 
fhail be of the fame country whereof the party alledges 
10. Coke 104. himfelf ; and others direft (h) generally, that one half of 
0)3- State the jury fliall be aliens, without fpecifying any country iri 
C particular. And this form feems moft agreeable to the 
' ' * ftatute, which fpeaks of aliens in general ; and it feems to 
B. Denizen 4. be confirmed both by late (/) praftice, and the greater num- 
B. Panel 3. ber of (i) authorities. 

Con. F.Tr. ' ^ 

30. By five J udges againft one. 

Seff. 43. If, on a venire of half denizens and half aliens, 
the ftieriiF return twelve as aliens, and among tliem fome 

who 
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who in truth are not fuch, it fecms (aj that the party Otall (f) 
not be concluded by fuch return, but may, notwithftand- ’y^^*^ p p' 
ing, challenge the array for want of a fufiicient number of 
fdiens. 


Sr/ 7 . 44. It feems (i) agreed, that the retbrn of a c. Elia, 

of half denizens, and half aliens, ought to fpecify which of 813. 841. 
the jurors are denizens and which aliens, and that a full 
pumber of each muft appear to be fworn. ""'y * 

helped by a verdifl in cafes within the llatute of Jeofails. 


Sf/ 7 . 45. If one or more be wanting to make up the full 35- Hen. 8. 
number of fix denizens or aliens, the juftices of />nus, by 
a reafonablc (cj conftrucllon of the ftatutes which give a (r) 10. Co. 
talcs de circumftantibus, may award fuch a tales for fo many 
(Jenizciis or aliens as lhall be wanting. ^ 


Dda 


CHAP 




CHAPTER THE FORTY-EOURTH. 


Of trial by PEERS. 


A S to THE TRIAL t>y peers, having fhevrn already, ch. 

f. !• that a peer has no more privilege than a ^oai- 
nionor as to having the benefit of counfei ; and ch. 43. f. 4# 
that a peer cannot challenge any of his peers j 

I fhall now eiidfavour to fliew, 

1. The particular form and folcmnity to be obfcrjrcd in 
fuch a trial. 

2. Who are to be triers. 

3. Who are to be fo tried, 

4. As to what crimes. 

5. Upon what fuits and pleas* 

6. Whether a peer can waive a trial by his peers. 

7. In vrliat manner the peers may require the opinion of 
the lord fteward or of the judges. 

8. Whcthfcr the Court may be adjourned. 

As to THE FIRST POINT, viz. The particular form and 
folcmnity to be obferved in fuch a trial, 

Seff. I. When an indi£lment is found againft a peer 
for a crime for which he ought to be tried by his peers, the 
king by his commiffion under the great seal, reciting the 
indiftment, conftitutes fome (a) peer high (i/) fteward of S P C 
the kingdom pro kac vtce^ and by the fame commiilioii gives ‘ * 

him power to receive and proceed on fuch indictment, and Year-Book 
requires the peers to be attendant on him, and the lieutenant * •• H. 8. n. ; 
of THE TOWER to bring the prifoiier before him. Barr *2 ' ' 

Antes- 4. Cotnin. 2«;9. (^) i. H.4. i. ^.JnfV. 28. 13.H.8.11. S.r..C.i5*. 

The neceflity of making a high fteward fur the trial of an iiTipcachmcnt for high tmloii 
wau dciiieu by cht liuufe of Commons in the Karl oi Dauby ’» Cafe, i. State 1 rilK 

D d ^ 
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(a) 3.In(l.28. 2i Alfo («j a certiorari^ which may either have the 

4 * Comin.259. tiate with the fteward’s commiffion, or a fubfeqiient one, 
goes out of chancery to certify the indiw^ment before the 
lleward i and the fteward by his precept, under his 
feal, diredted to thofe before whom the indidlment was 
found, appoints a certain day and place at which it fhall be 
certified. And another writ goes out of chancery to the 
lieutenant of the tower, &c. to bring tlie prifoner before 
the fteward at fuch a day and place as he Ihall appoint ; and 
thereupon the ftew-ard by his precept under his feal diredted 
to the lieutenant, &c. appoints the day and place. 

(A) This is to SeSf. 3. Alfo the fteward makes {b} another precept 
be intended under his feal to THE SERJEANT AT ARMS, appointed to fervc 
\yhcn the par- during the time of his commiffion, to fummon the (r) 
iltSng,^ buHs before him at fuch a place, day and hour, &c. 
cither diflblved or prorogued. 3. State Tr. 659 to 663. 3. Inft. 28. S. P. C. 1521 

^3. H. 8. II. fc) It is <aid 13. H. 8. 11. S. P. C. 1 57. that the fteward ftiall make fuch 
pFcccpt to caufc twenty or eighteen peers to come before him j but Sir Edward Coke 
3. Jnlt. z8. fays, that the precept doth not mention any certain number ; andnow by 
7‘, Will. 3. all the peers arc to be fumraoned. Kciynge 56. 4. Comm. 260. 

({f) 3. Inft:. 28. 4. At the time appointed the fteward, attended (ii) 

(tf) Rulhw. 

with fix or (e) feven ferjeants at arms, carrying maces before 
L Jones t;4. bim-, and by the king at arms, and the ufher of the black. 
(f) 3. liift* rod, enters the place of trial uncovered, and afeends a chair 
«8. of ftate, which always is {/) provided for that purpofe, and 

5. P. C. 152. then the (^) clerk of the crown, or a (h) mailer in chan- 

l* ^^8*11 eery delivers to him his commifiion, and he delivers it again 
(^)3*inft*2i. clerk (/) of the crown, and then a ferjeant at arms 

j. E.uiliw. makes three (k) oyes^ and a proclamation for lilence in the 
9?- name of the fteward, and then the lord fteward and all the 

other lords ftanding up uncovered, the commillion is 

06. ^ ulher on his knees delivers to the 

{k) I.H.4. 1. fteward a white rod, who delivers it to him or to a ferjeant 

3, Inft. 28. at arms, who holds it by him during the trial ; then an {n) 

m i. State oyes is made, and a command given in the name of the 
4.Stal^Tr« fteward to all juftices and commifiioners, to certify all in- 
*2 jQ, ’ * diftments, &c. which being delivered into court, the clerk 

ijm) 3. Inft. of the crown reads the return- Another oyes is made that 

- the lieutenant of the Tower, &c. return his writ andpre- 
Inft 18 the prifoner to the bar, and then tlie pri- 

XP) V* St. Tr. brought to the bar, the (0) gentleman-gaoler of 

^55. the 'rower carrying the axe before him, which being (f) 

4, St. Tr.335. done the clerk reads the return. 
ipj By .Inft. 

all this is ro precede the call of. the peers and their fcating themfcive*? j but i.H.4.1. 
aitd 13. H. 8. 11. and S. P. C. 152. i. State Trials 266. 3. State Trials 955, 956* 

1. State Trials 353 to 355. and a. Jones 55. kre contrary. 
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Sefi. 5. All things being thus prepared, the high fteward 
{a ) ac?quaints the prifoner with the nature of the crime, and {a) 
fuch like matters proper fbr filch an occafion, and then the S. P. C. 152. 
clerk of the crown arraigns him, ( b) but is not to infill on 
his holding up his hand. books cited to 

the precedent ft£lion. (^) Raym. 408. 3. State Trials 658. 957. 2. State Tr. 702, 703. 

SeEl, 6. After the piifoner hath pleaded, and put himfelf 
upon God and his peers, the king's counfel go through 
with their evidence j and after the prifoner hath made his 
defence, and the king’s counfcl have l>een fully heard, the 
prifoner is withdrawn from the bar, and the lords go to- 
gether to confider of their evidence; and when a majority 
of them are agreed, they return to the place of trial, and 
the lord Reward demands of them one by one, beginning 
with the puifne, whether the perfoii arraigned be guilty or 
not guilty, and they {c) all anfwer one by one, not upon (^) 3*Inft.3o* 
their oaths, biifc on their (d) honours and ligeances. And y 
the lord fteward gives judgment according to the determi- x. 
nation of the (^) majority, being 'more than twelve, but s. P C. 152. 
gives no vote himfelf on a trial by (/) comrniflion, but 13- H. 8. 12. 
only on a trial by the houfc of peers, while the pailiament 
is fitting. ggp jbe 

books above cired, and t. Coke 30. 2.Inft.49. fr) 1. H.4. i. 13. H. 8, 12, S.P.C« 
253. 3. Inll. 30. Moor 622. (f) 2. Slate Tr, 702- 3. State Tr. 657. 679, 

As to THE SECOND POINT, VIZ, Wlio are to be triers. 

Self, 7, It is agreed, (^) that none but lords who have a {g) 2.Tnft.48. 
vote in parliament can pafs on fuch a trial; and before Co* Litt. 150. 
7. Will. 3. c. 3. when the trial was by commiflion, it feems 
to have been the pradlice for the lord fteward to caufe as 
many temporal lords to be fummoned as he thought tit ; 
and for the lords fo fummoned alone to pafs on the trial. 

But this is remedied by that ftatute, fet forth more at large 
in the next fedtion. 

Seii* 8. It is agreed, that at a trial before the houfe of 
peers, every temporal lord who has a right to vote in that 
Iioufe, has a right to pafs on fuch trial. But it is faid in the 
YEAR-BOOK of lO. Ed> 4. 6. {h) p'u 17. that upon the trial (A) Ab. F. 
of a peer in parliament, the bilhops (hall make a procurator, Cor. 34, 
becaufc they cannot confent to the death of a man ; but this 
is f/) faid to be wholly grounded on a canon not in foice Brook Jn a: 
at this day. Neither do I find any precedent wherein they note of the;. . 
have been excluded agaiiift their confent, or have withdrawn fame cafe/ 
themfelves without a prateftation of their right, or making Ceroi^i ' 
a proxy; (k) and the judgment againft the 

proxies. Sir Edward Coke 3. Inft. 31. fays, that they muft withdraw and make thejjg 
pioxies. (/) Sec Biihop Stillingflcet of the bifhops* jurifdi^^ion in crinunal cafetp 
2, 3. aud Hunt’s argument, c. 9, 10, s 1. (i) Vide the 4. Comment, isx. Fofh 
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Of TRIAL BY PEERS. 




exprcfsly rcverfed for this reafon amoa? others, bccaufe the 
bifhops were not prefent; and in the precedents chiefly in- 
fifted on of the other fide, ie is not exprtfsly faid that thejr 
were not prefent, and it doth not clearly appear, but that 
they mighi be included under the vvord ‘‘ peers.’* 


(/v)Sce rtmit's However, it hath been always (a) admitted that they liave 
argument fnr a right to Vote in a bill of attain(|Dr: alfo in the Earl of 
&:c^ " Cafey they were adjudged (Z;) by the houfe of lords 

c.' i2r*an<l ^ right to vote in queltions previous to the trial of a 

Stillingflcftof peer, though this was flrongly oppofed by the houfe of 
thcbhhops’ju^ commons. And their right to vote at the trial itfelf, if they 
tirdidtion in think fit, feems fully implied in 7. Will. 3. c. 3 which enafls, 
rbat upon the trial of any peer or pcerefs for treafon cr 
a"nJ c.V* mifprifion, all the peers who have a right to fit and vote 

(^7 2. State in parliament lhall be fummoned twenty days at Icall 

Tr. 742* « before every fuch trial, to appear at every fuch trial, and 

every peer fo fummoned and appearing, (hall vote at 
the trial ; every fuch peer firft taking the oaths of, alle- 
giance and fupremaeV, and lubferibing and repealing the 
“ (c) declaration againft popery.” 


As to THE THIRD EOiNT, VIZ, What pcrfons are to be 
thus tried. 


T (I a 9* no lord of any (e) otlicr 

y ” ’ country, or even of (/) Scotland, before the union under 

Co. Lin. 156. Jnne^ or of {^) lielandy nor the fon and heir (h) ap- 
W Vide F. parent of any peer, or any other man whatfoever vrho is 
Brief 473. not at tlie rime a lord of parliament, hath any right to fuch 
a trial in this kingdom ; l ut that every lord of parliament 
hath a right to fuch a trial (/) by virtue of that claiifc in 
(/) 9. Coke Mag-' A ChartA,. ch, 29. Nec Juper cum iiimus^necfuper 
**7* “ cum mittcmusy mji per iemlc judicium parium fuorum vei ter 

Vide 32.E<?.3. * iegem Urfa.^^ 

SS* 

B Nofmc de P'jjnity 29. 0,0 Vide fiip.c. 25. fc6l. 50. (/>) B. Treafon 1 , (2) Such 

trial 18 faid to be very aiiciciii, 2. Intt. 45, 50. 

SeSf, 10. It is recited by 2-0. Hen. 6. c. 9. to have been a 
doubt in the law of England how ladies of great eftate in 
relpcft of their hufbands, peers of tlie land, mairicd or foie, 
that is to fay, dutcheffes, cduntefles, or baronciles, (hall be 
put to anfwcr, and judged upon indiftmenjs of treafons and 
tclonfcs, becaufe they are not mentioned in the faid ftatute 
w ^ of Magna Charta, ch. 29. ; and thereupon to put out 
0 t,. doubts, (/i ) it is declared, fucli ladies fo indifted 

of any treafon or felony, whether they be married or 
K'ngfldn's “ foie, lhall thereof be brought to anfwer, and judged be« 
C4fe* i't. State fore fudi judges and peers of the realm, as peers of the 

“realm 
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realm (hoiald be, if they were indifted or impeached of* 
fuch t^eafons or felonies.” 


Se^, II. It feems agreed, (a) that a queen, the king’s 
confort, and allb a queen dowager, whether fhe continue 
foie after the kingN death, or take a fccond huftarfd, be he 
a peer or commoner ; and alfo all pecrefles by birth, whe- 
tlicr they be foie or f/') married to peers or commoners; 
and alfo all marchioneires and vifcoiiJitetfes, are intitled to a 
trial by the peers, though none of them be exprefsly men- 
tioned in this act, or in Maona Cwarta. But it is {c) 
agreed, that a peerefs by marriage lofes her dignity by 
marrying a commoner. 


Crompcoa • 


( 3 ) See the 
eitatiottstothe 
next letter. 

(r) 1. 

Co. Litt. xin 
6 . Ctrkesj^ 
Dyer 79. 


12. It is faid by Staundforde and {e) Coke, that ^ p 
thofe who are lor of parliament notin refpeft of their (r) inft, 30I 
iiobiliry, but of their baronies which they hold of the crown, Butin F, Cor. 
as biiiiop-} now do, and fome abbots and priors {/) did ^ 
fbrmcily, are not within the intent of Magna Chart a, ^ 

to l>e tried by the peers. And [g) ScUien feems clear, that be bv 

this is the only privilege which biCbops have not in com- the pt-ers, im 
mon with other peers. And thole who feem {h) moft for 
the contrary opinion admit that the law hath been generally 
fo taken. Neither do they produce any precedent where a cites a 
bilbop or abbot has been tried by the peers upon a com- note from F. ' 
miffion ; but on the contrary admit that there ar<,*-(/) two CUalL 115, 
precedents of their being tried by the country. And it is 
faid by (/(’) others, that "there are divers precedents of this 

kind ; yet Sclden^ wdth his utraoft diligence, feems able to biihops fhaJI ‘ 

produce but two which clca’rly and fully come up to his be tr i«d byt 4 « 
point, viz. thofe of archbilhop Cranmer and bifliop hut* 

However it feems to be fl) agreed, that while the parliament ** 

IS fitting a bifhop fliall be tried by the peers. there is 

fuch opinion there holdcn. (f) Co. Litt, 97. Fuller’s Ch. Kiftory b. 6'. foi. 192, 
(g) Seltien of Baronage 152. Titjes of Houoiir, ift edit. p. 747. (.0) Hunt’s argu- 

merrt fur the bifliop’s right in e^apiial cal'ts, ch. 18. Gibifon's Codex 134. StiJiin^fieet 
of the bifiiops’ jurifaiftion in c ipital calcs, c. 4. (/) B. Tiial 143. Sec Hunt’s ar-' 

gutnent c. i8. and Stillingfiect of the bimops’ jurifdiftion in capital cafes. ' (k) S, P, C. 
icj. Seld. Baron 142 to 155. Vide 1. Inft. 30. {/) See Hunt’s argumciit c. \Zm 

Trials i>cr Pais c. 3. par. 8. i. State Trials 374. Stillingflcet of the biihops’ jurif- 
dittion in capital calcs. B- Abr. Trial 142. contrary. Vide 4. Comm. 46a. ^ ■ 

As to THE fourth point, vlz. As to what crimes a 
peer is to be tried by his^'peers. 


Sedi. 13. T take it to be agreed, that he has a right (w)3.Tnft.3o. 
to be.fo tried upon an indiftment of treafon or felony, (n) 2- tnft. 4c.. 
whether fuch treafon or felofty be made fuch by the com- 
mon law or by Aafutc ; and alfo upon an indiftment for a § p, C. 

158. I. Buiftroilc 198^ 

mif- 
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(a) See the milprifioti of trcafoii or'felon^ ; but it (d) {Mms, tbit r^go- 
bwks above 2jj.|y jg ^ country for all othA crimci 

restate Tr. 3. parliament, as (b) pramunire^ (c) riot, {d) fedudng a 

-F.Coronc i 6 u young lady from her parents in order to’ debauch her, &c, 
fb) i.Bulftr. *98, 199. j. Inft. 30* 11. Coke 93* (c) 3. State Tr. 79, 

((d) 3. State Tr. 52, la. toke 93. 


As to THE FIFTH POINT, *viz. Upon what fuits and 
pleas a peer is to be tribd by his peers. 

Mio.Ed.4.6. 14. It hath been ( e ) adjudged, that he lhall not be 

F.Coronc 34. fo tried upon an appeal of felonv, but only upon an in- 
B.Coronc 153. (jj£j;jnent; and the reafon given for it is, that thofc words 
s.'lnft.'49. * Magna Chart a, ch. 29. /lec fuper eum thlmus ^ & c . are 
3!lnft.3o. to be intended only of tlie fuit of tlie king, and not of the 
Kaftai 30. fuit of the fubjeft. 


(/) j.Infi. Alfo It hath been (/) adjudged, and appears 

Linft*49. conftant (f) experience, that neither the faid claufe of 

( s ) I. Magna Ch arta, nor any other law, privileges a peer from 
3. State Tr. being indifted by a grand jury of commoners, either in 
52. 79. 657. the king*s bench, or before commiffioners of oycr^ or the 

♦?St«e Tr. 

351, &c. Skinner 683. 4. Comm. 259. 


(b) 3.1nft.3i. Seff. t 6. Alfo it feems (h) to be clear, that if a peer ab- 
*. Inft. 49. fgnt himfclf, and cannot be found, he maybe outlawed 
per judicium coronatorum^ fijfr. 

SeB. 17. Alfo it is faid, that the court of king’s bench 
allow a (!) pardon pleaded by a peer to an indidment 
in that court ; but that it cannot receive cither his pldk of 
not guilty, or confedion, but only the lord lleward on an 
arraignment before the lords. 

(O t.H.7. 22, J 8. It feems clear, that if a peer be (k) attainted of 

»3. treafon or felony, he may be brought before the king’s bench 

B.Corone 129. and demanded, what he has to fay why execution fhould not 
F.^^Coronc^io. awarded againft him ? And if he plead any matter to fnch 
demand, his plea lhall be difcullcd, and execution awarded 
by the faid court, upon its being adjudged againft him. 

In the cafe of Earl Ferrers, April 17, 1760, it was determined by all the Judges, that 
21 peer indid^cd of felony and murder, and tried and convicted thereof before the lords 
in parliament, ought to receive judgment for the fame according to the provisions of 
a5.Geo. 2. c. 37. (vide infra, c. 51. fedt. 10.) And, fccondiy, fuppofing the day ap- 
pointed by the judgment for execution (hould lapfe before luch execution done, that a 
new time may be appointed for the execution, either by the high court of parliament 
before which luch peer (hall have been attainted, although the office of high Reward be 
determined, or by the court of king’s bench, the parliament not then fitting, and the 
xecord of the attainder being properly jemoved into that court. Folter 139. 

As 
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As to tHE SIXTH PoiNTj •Viz. Whether a peer can wjtiye 
a trial by hie peers, 


Se^* 19 . It hath been (a) adjudged, that if a peer on an i-.Rulhw. 
arraignment before the lords refufe to put himfelf upon his part z. 
peers, he ihall be dealt with as one that (lands mute;* for it t. 94. 
is as much the Jaw of the land, that a peer be tried by his 3 ®* 
peers as a commoner by commoners.. Yet if one who has Yc/theVit 
a title to peerage, be indifted and arraigned as a commoner, faid to be a 
and plead not guilty, and put himfelf upon his country, it record ia 4, 
hath been (^) adjudged, that he cannot afterwards fuggeft 3 * th^t 
that he is a peer, and pray a trial by his peers. pu’t^him" 

felf on his country, and was tried by a jury of knights, (h) Dalilbn i6m 


As to THE SEVENTH POINT, viz. 111 wliat manner the 
peers may require the opinion of the lord lleward, or of the 
judges. 

20. It was {c) refolved by all the judges in the Lord (c) 3. Inft. 
Daerds Cafcy who was tried by commiffion, tiiatiK^ queftion 30- 
ought to be afked of the lord lleward or of the judges in the ^ 
abience of the prifoner. And it was {d) adjudged by the 3.^sL*^Tr.V79. 
lord Howard, in the Earl of fVarwick^s Cafe^ who was tried {ci) Tr* 
by the houfe of peers in parliament, that no queftion ought 
to be alked of the judges in the abfence of the prifoner. 

But in the Lord Audleys Cafe^ who was tried by commiiEon, 
the lords triers, (e) after they were withdrawn, confulted (g) 2. Ruftw* 
with the lord chief juftice four feveral times, and alfo lent p.i. f. 101, 
to confult with the lord lleward. Yet, notwithftandii ig this Tr. am 

precedent, the judges ( / ) refolved in the Lord Morky s Cafsj (j) Kely. 54. 
who was likewife tried by commiffion, that if after the lords ?• State Tr. 
were withdrawn they Ihould fend for any of the judges to 42 *> 423. 
defire their opinions on a point in law, and the lord j 
lleward Ihould permit them to go, they would tell the lords, jq. ‘ 
if they Ihould alk them any queftion, that they were not to 
give any private opinion without conference with the reft 
of the judges, and that openly in court. But they refolved, 
that if the lord lleward Ihould alk them any queftion in 
open court, though in the abfence of the priloner, they 
would anfwer it, becaufe they are called* to affift the Court, 
and the demand of any queftion in fuch cal'e is to be re- 
ferred to the diferetion of the lord lleward. 

Sedl. 21. When a peer is tried before the houfe of peers 
in parliament, the lord lleward (f) withdraws with tlie reft c* 
of the lords, and coufults with them. 679. * 


A.S 
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As to THE KiSHTH POINT, v!z. Whether the Court may 
be adjourned. 


(«) j'.St.Tr. SeU. 2*. It is agreed, («) that where a peer is tried by 
»S 4 . the houfe of lords in full parliament, the houfe may be ad- 

3 '^** journed as often as there is occaiion, and the evidence taken 

FofterMj. by parcels. 


(i) Rulhw. Seii. 23. Alfo it hath been (l>) adjudged, that where the 
p. 1-^95. trial is by commiffion, the lord Reward, after a verdiA is 
Itot i\^r6zi advile upon it, and that his office 

feemscontrary. Continues tillhciias given judgment. 

Fofter 140. 


S’ 


^ Kely. 57. Alfo it was (r) faid to have been agreed by the 

utMoor622. judges in the Lord Dane's Cafe^ that on fudi a trial the 
in a report of Court might be adjourned; and that if the lords triers did 
cafe^Y^is^lhid hoiden by fome tiiey ought to be kept 

tLt’the*t)n. ^^^gctlier all night, and by others that they might go to 
trary was their fcveral houfes. 
hoiden. 


(</) 3. St. Tr. “ 5 * {^) there is no precedent of 

^78. the lords triers ever having feparated upon a trial by com- 

But fee Moor miflioii, after the evidence has been given for the king. 


^e) %. Inft. ?f). Se^, 26. And it is faid to have been fe) refolved by all 
ktheinargin. the judges ill the cafe of the Dfde of Norfolk^ that the peers 
in fuch cafe muft continue together till they agree to give 
(f) Sf.Tr. verdidl, and the like was ( f) adjudged by the lord fteward 
477 to 680. ill the Lord D e lamer e' s Cafe. 


Paring a trial before the houfe of peers in parliament, every peer prefent on the 
trial is to judge both of rhe law and the fadt, Fofter 142. and a lord high fteward is 
Ufually, though not noccfiarlly, appointed, rather in the nature of a Ipcakcr to regu- 
late the proceedings, th in as a judge. 4. Comm. 260. Foftcr 145. But in the court 
of the high fteward wiiicli is held in rht'rcccfs of parliament, he. alone is judge in ali 
points of law and pradticc, and the peers triers arc merely judges of the fadt. Fuf. 142. 


CHAP- 
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CHAPTER THE FORTY-FIFTH. 


Of TRIAL BY BATTEL. 


A TRIAL by Battel, at the Ca) defendant’s choice, is al- («) Finch 411. 
^ lowable in appeals (//J of treafon bctore the conftable s>. P. C. 176*' 
and marihal, and in appeals (c) of felony, whether by ap- Pitta l >.c. 14. 
pdlants or (d) approver. pcrPait 

c. 2.1'. 19. (S) ViHe c. 23. f. 29. Ciompron Jur. 82. b. 88. 13. Bartel 15. 

(cj Kailal 50. C. Elu. 69. Dyer 120. i>. C. lyO. {a) K.UIUI41. S. ?• C. 

5^. Coke 31. 

SeSf. 2. For the manner of wapng battel in an appeal of 
treafon, being according to the civil law, I (hall refer to 
liufilwortU’s Colleftions, part 2. volume i. folio 112 to 128. 

Se^I. 3. When an appellee of felony wages battel, he 
plpads (e) that he is not guilty, and fbat lie is ready to EIi7..6i. 
** defend thp fame by his body,” and then (/) flings down 42. 50, 
his glove ; and if the appellant wdil join battel, he replies, ^ 

** 7 'hat he is ready to make good his appeal by his body S?J\*c, 

“ upon the body of the appellee,” and takes up the glove: 178. 
and then the appellee lays his (ij) right hand on the book, I'-Coronc 385. 
and with his left hand takes the appellant by the right, and 
[h) fwenrs to this eSeft, “ Hear this, thou who callcft thy- 
“ felf John by the name of baprifm, that I who call rnyfelf 17. Aiflzc i. 

Thomas by the name of baptifm, did not felonioufly mur- 17. 

der thy father W, by name (on the — day of — —in the 

‘‘ year of at B,) as you lurmife, nor am any way Ficrab 1. 

“ guilty of the faid felony ; fo help me God and then he c. 3, 4 1.28,29] 

fliail kils the book and fay, “ and this 1 will defend againft 9. H. 4. 3. 

V thee by my body., as this Court fhall award.” Aik! then *• 

the appellant Jays his right hand on the book, and with his 
left hand takes the appellee by the right, and fwear.. to this ** 

cfFeft, ‘‘Heir this, thou who calle>f tiiyfelf 77i£iW4z.r by li/c P.radtcm b. 3, 

“ name of bapnfm, tiiat thou felonioufly (on the — day c. ai. h 2. 

i< of in the — ' — year of at B.) didi't murder iny 

“ father //^. by name; fo help me God and then he. (ball 
kifs the book and fay, “ and tins I will prove againft thee 
by my body, as this Court (hall award.” 

And then thp Court fliail (/) appoint a day and place for 
the battel, and in the mean jvhile the appellee lhah be kept S.P.C. x78i 

in ‘ 
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(a) FIctab.x. in the (a) euftody of the marflial, and the appellant fliall 
R ^<4/ Aireties tP he ready to fight at the timf and place, 

h! 4?V. he be an approver, in which cafe (r) he lhall alfo be 

I. P c’ 178. kept by the xnatfhah 

B. Battel I. F. Coronc 78. i ii. (£>) F!«a b, 7. c. 34.. f. a8. 9, H. 4. 3, 17. Ailize z» 

B. P. C. 178. F. Corine 78. ju. B. Battel 1. 6. 17. Edw, 3. i. Brafton b. 3, 

ip. 2 1. f. 3. fays, that both parties ihall \ni kept in cuflody. (c) Raftai 42. 


(tf^ 9.H.4. 3. And the (d) night before the day of battel, both parties 
arraigned by the marlhal, and lhall be brought into 
c. 34.f.30, *3x^ before the (e) juftices of the court where the ap- 

Dycr 34 i ! ^ * peal is depending, at the rjfing of the fun, (/) bare-headed, 
B. Battel and bare-legged from the Jenee downwards, and bare in the 
B. P. G. 177, arms to the elbows, and armed only with baftons an ell long, 
Bra^on b. 2 four-cornered targets, and before they engage they lhall 
c. 21. f. 4/5.^ take this (g) oath, “ Hear this ye juftices, that 1 , A. A 
Britton 40. ** have neither: cat nor drank, nor done any thing clfe, no^ 

jCon. 37* H. 6. « any other for me, by which the law ef God may be dc-? 
^/)Britton4i ** and the law of the Devil exalted,*^ 

By fome the appellant’s head fhaJI be covered. 9. H. 4. 3, B. Battel i. Vide t. H. 6, 
6, 7. Dyer 301. (^) Fleta b. i. c. 34. f. 30. Bratton 1 ;. 3. c. 2^ . f. 4. Britton f. 40. 


(A) Fleta b. i. And then after (h) proclamation for filcnce under pain of 
^P^C for a year gnd a day, &c. they lhall begin the 

*78. b. combat ; whertin if the appellee be fo far yanquilhed that he 
See where cannot or will not fight any longer, he may be adjudged tp 
this is done be (i) hanged immediately ; but if he can maintain the fight 
accordingly, ftars appear, he foall have (<&) judgment to go quit 

F^ Coronc 6^ appeal. And if the appellant become recreant^ that 

B Coronc 46. is, a plying po ward or craven, the appellee lhall not only 
Bra€ton b. i. recover his damages, but may alfo, as it (/) feems, plead his 
t. z j. f. 6. acquittal in bar of a fiibfeqnent indiftment or appeal, and 
appellant (mj lhall for His perjury lofe his liheram legem. 
Yet if there be other appellees in the fame appeal, it hath 
tlerib. T. been adjudged, {n) that it lhall ftill Hand in force againlj; 

c. 34. r. 32. them. But for thefc matters I IhalJ ifefer to ch. 24. fe£t, 24. 

Bratton b. 3. * ' , ’ 

c. 21. f. 5. (/) Sup. c. 23, f. 140. and c. 35. f. 6. F, Coronc 98. Fleta b. x. c. 34. 
f. 32. ijm) 221. Co. Litt. 6. (») F. Coronc 98. 

(0) Finch Seff. 4. In appeals each party mpft fight in proper {0} 
421,422. perfon, and not by champions. And therefore if the ap- 

^ pellant be under an apparent difability of fighting, as being 

Plowden Hi- * C V 

TrialspcrPats the age of (5) flirty, (/) or maimed, or («) blind, he may 
c. 2. fedt. 19. (/) Keilway 120. Fleta b. i. c. 34* W Brit- 

ton 40. (/) Keilwav 120. Finch 423. F. Droit 3. S. P. C. 60. 180. 2Z.£d\v,4.20« 
Fleta b. c. 34. fttt. 2<. * (s.l S.P. C. 60. 180. F. Corone 385. 22. Ed. 4. 20. 

Trials per Pais c. 2. fcA. 19. Fleta b. 1. c. 34. fett. 25. (/) Finch 423. F. Corone 

230.268. S. P. C. 180. 22. Edw. 4. 20. Trials per Pais c. 2. fett. 19. Fleta b. 
e. 34. fett. 25. («) F. Droit 57* 3* *5*> *5?* 
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counterplead the wager of battel, and compel the appellee 
to put bimfelf upon his country, {a) Alfo if an appellant (^)F.I)roit57^ 
jbecome blind by the aft of God after he has waged battel, ' 5 ®* 

jheCourt will difeharge him of the battel; and in fuch cafe Inft« 
it is (i) faid, that the appellee fhall go free. ‘ 158,1^9- 

Se£f. 5. Alfo if a (r) peer of the realm) and much more if (5) Finch 413* 
fhc king bring an appeal, the defendant lhall not be admitted 
Ifo wage battel, by reafon of the dignity of jhc perfons. ‘ pjeu 

34. feft. 15. * 

Sefi, 6. Alfo the citizens oi London have a fpecial {d) (^/)S.P.C.i8^ 
privilege by charter, that in appeals brought by any of them, Corone ■ ’ 
jdicre lhall be nb waget of battclf ' J25 187. 


7. Alfo any plaintiff may counterplead a wager of 
battel, by alledgihg fuch matters againft the defendant as 
induce a violent prefumption of guilt ; as in an appeal of 
robbery, by fliewing (^) that the defendant was taken with (e^finchj^zi 
the manner, &c. ; and in an appeal of death, that he was 423- ' ^ 

found lying upon the deceafed (/) with a bloody knife in F- C. 179^ 
his hand ; and in any appeal, hy ftewing that the defendant 
being under an arrefl for the crime charged againft him, 
brake the prifonj or (^) efcaped, iinlcfs fuch breaking 375. 
or efcape be (;) pardoned. For the law will (i) not oblige 4 * AiTize i. 

9 plaintiff to make good his accufation in fo extraordinary a 
inanner, when ini all appearance he may prove it in the or- B.Appealiji 
dinary way. If is alfo a go'od epunterplea of battel, that the *0. H. 7. S. 
defendant hath been (/) indift^d for the fame fa6t, unlefs pi- 18. . 

the indiaraeiit were infufficient. • Vide fup. c. 

1.41. 


k; 


(/) Finch 4»2. S. P. C. 179. F. Corone 4x1. (5-) Finch 412. S. P. C. i8«. 
I. AiSze3. 6. Hobart 82. F. Corone 154.157. 164. 251. 281. (i&) Finch 422. 
Hobart 82. S. P. C. 8o. B. Battel 3. F. Corone 164. 251. 0 ) S. P. C. xoo. Ho. 
bart 82. F. Corone 154. 281. B. Battel 3. x. AtRze 3. 0 )> Trials per Pais c.2«' 

f. 19. (/) Finch 422. »2.£dw« 4. 19.' Battel 7* xx. Appeal ii 4* 2o.£dw,4.64 
|taftal 50. ’ i: - ■ • ' 


Se£f. S- It is enaSed by 6. B-ich. 2 . that the defendant 
|hall not be received to wage battel in an appeal of rape. 


CHAP. 




CHAPTER THE FORTY-SIsiTHi 

b t 

E V I D E N C! Ei 

A S to the nature of evidence, fo far as it more particularly* 
concerns criminal cafes, 1 fhall eonficier the following 
points : 

1. In what cafes the eviderice muft be given in the pre-* 
fence of the prifoner; 

а. How many witnefTes are required in criminal cafes. 

3. In what cafes the depofition of witnefles out of tourt 
may be allowed as evidence. 

4. In urhat cafes the confeflion of the defendant may bo 
given in evidence. 

5. Of parol evidence ; and how fair hearfay lhail bead<» 
mitted, 

б. Of written evidence ; and whether fimilltudc of hands 
fliall be adtbitted. 

7. How far it is neceflary for the evidence to be the beft 
that the thing will admit of 

“S. Whether hulband and wife may be witnefles for br 
againft one another. 

9. Whether a judge or juror iftay be a witnefs. 

10. Whether a couhfol or attorney nidy be a withels. 

ji. How far an accomplice may be a witnefs. 

Whether a pcrfoil attainted or conviaed Ihall tea 
witnefs. 

■ 

j 3. How far an intetefted perfbn may be a witnefs. 

- VoL. IV, Ec 14. 



Or E V I D E N C E. Pfc, 

14. How far religious fedarics may be witnelles. (■ 

15. How far infantSi alicnsi and perfons deaf and dumb^ 
may be witiieiles. 

j6. In what manner witnciTcs are to give their evidence. 

17. In what manner witneflis arc compellable to attend. 

18. In what cafes witnefles may be allowed their ex- 
pcnccs. 

19. What evidence maintains an liidlftmcnt. 

* 

20. .What may be given In evidence on the part of the 
defendant. 

21. In what cafes the charafter of witnelles may be fup- 
ported or impeached. 

22. Whether a bill of exceptions to evidence lies in cri- 
minal cafes. 

As to THE FIRST POINT, In what cafes the evi* 

dence mull be given in the prcfcnce of the prifoner. 

4 . St.Tr. 177. SeSi. i. It is a fettled lulc, that in cafes of life no evi- 

310. dence is to be given againft a prifoner but in his prefence. 

Rex 1/. Paine, f 2. And therefore it is determined, that the depo- 

5. Mod. 165. Stions of witnefles taken ex parte before a magiftrate on an 

examination concerning a mtfdemeamr^ cannot be read in 
evidence on the trial of the party for fuch tnifdemeanor^ after 
the death of the deponents ; becaufe as the defendant was 
not prefent before the magiftrate when they were taken, he 
had no opportunity to crofs-cxaminc them. 

As to THE SECOND POINT, ^ 7 s. How many witnefles 
are required in criminal cafes : I lhall enquire, 

1. How many witneflTes are required in treafon. 

t 2. How many on an indiftment for perjury. 

As to the firft particular, viz. How many witnefles are 
required in treafon. 

Sc£i. Having already endeavoured to ftiew that the 
(d) j.Hawk. common law did [a) not require any certain number of 
ch.zi. f. 129. ^ ^ withelTes 
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\vitn\fles for the trial of any crime whatfoeVer, I fliall only 
add this place, that it feems to have been the more pre- 
vailing opinion, that i* Edw^ 6. c. 12. and 5. and 6. Edw. 6. 
c. II. which required two witneiies in trcafon, were not 
repealed by i. and 2. Philip and Mary, c. 10. {a) which or- (a) The fol- 
dered that all trials of treafon fliould be according to the lowing au- 
courfe of the common law ; and therefore that it was ftill thoritics, 
jicceffarv in all trials of high treafon, not concerning the 1 : , 
coin, (h) to Jiave either two w:itnelles to the (r; lame overt- 3,5^. 
aft, or one witnels to one, and another {d) witnefs to an i. Hale 296. 
overt-acl of the fame kind of treafon, or at leaft one witnefs to 306. 
to an overt-ad, and (c) another to a material circumftancc 

2. Statcl Tials 

to prove It. 1+4.. 171. 177. 

Kcly. 9. arc examined by Mr. Junice Fofter 232 to 240. and in his opinion confirm 
the afiVrtion of Hawkins, that the ftaturesoF Edward the fixib are not repealed by thofe 
Ebilip and Mary » Sec clf. 25. f. 130 to 146. (^) Gilb.Law Ev. 153. a.Stra.iiiS. 

Calcs Cro. Law 39. (r) Raymond 407, 40S. 2. St.Tr. 533. 3. St, Tr. 688. 

(^) I. St.Tr. 697. 723, 724. 2. St. Tr. 317. 695. 785.829,830. 3. St. Tr. 149. 
156. 22S. 4..St. Tr. S6, 87, 88. 117. Raymond 407, 408. Kclynge 9. 0 ?) 2. St.Tr. 

40S. 3. St. Tr. 228, 229. 68S, 689. 894 to 901. 928, 919, 630. 1. St. Tr. 636. But 

2. Sc. Tr. I So, 181, it is hclilcn that circumllantial evidence alone is iufiicient. 


Se£i. 4. But in relation to thefe matters it will be need- Vide chapter 
lefs, at tins day, to examine how far thefe opinions were * 5 - M 4 
reconcilable with thefirllof Pliilip and Mary, the law feem- 233. 
ing to be fettled by 7. Will. 3. c. 3. f. 2. which is exprefs, 

'That no perfon or- peribns whatibever fhall be indifted, 

‘‘ tried, or attainted of high treafon, whereby any corrup- 
“ tion of blood may or lliall be made to any fuch offender 
or offenders, or to the heir or heirs of any fuch offender 
or offenders, or of mifprifioii of fuch treafon, but by .ind 
upon the oaths and tefliniony of two lawful witneffes, 

“ either both of them to the fame overt-aft,- or one of them 
“ to one, and the other of them to another overt-aft of the 

fame treafon ( f) ; urdefs the party indifted and arraigned (/*) a colla., 
“ or tried fhal! willir.glv, without violence, in open court, tcral faa r^ot 
“ confefs the fame, or itiall ftand .mute, or refufe to plead ; tending to the 
or in cafes of liigh treafon fliall peremptorily challenge 
above the number of tliirty-f vc of tlic jury.” Srpro^T by 

one witntfs. Fuller 240^^242. Salkcld 654. per Holt. Vaughan’s CiScp 
c State Trials 17. • ^ 

Sen. 5. And by 7. Will. c. 3. f. 4. it is further enafted, 

« TH&t if two or more diliinft treafons of divers heads or 
kinds fhall be alledged in one bill of indiftment, one 
“ witnefs produced to prove one of the faid treafons, and 
“ another witnefs produced to prove another o: the faid 
“ treafons, fliall not be deemed or taken to be two witnefles 
to the fame treafon within the meaning of this act.” 

E c 2^ 


t Sf^. 



Foftcr »32. 
<3t. 140* 


l\sdbournc’s 
Cafe, Cafes 
in Cro. Law 
3 « 4 * 


(a) 4. St. Tr. 
a.^7» 

5. Sr. Tr. 17. 
SalrCi-'ld (134. 
Foficr 34 j. 


GahaganN 
Calc, Cafes 
in Cro. Law 
39- 


so. Mod. 195. 


td. Ray. 396. 
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6. But It is faul, that the ftatute of i. Ed. 6v‘c. 12. 
which, both in petit and high treafon, requires two wiinefles 
upon the indklmcnt and at the trial, and the 5. and 6. Edw. 6. 
c. li. which, in all treafons, requires that the witneffes, if 
living, lhall be examined in perfon at the trial in open 
court, are ii6t altered as to petit treafon by 7. Will. 3. c. 7. 


t SeSf, 7. But it has been determined, that if a perfon be 
indifled for petit treafon and murder in the fame indictment, 
an information before a juftice, made by the dcceafed on 
oath, in the prefence of the prifoner, may be given in evi- 
dence on the trial ; and that a conviftion on fuch evidence 
is good, although there was not any fet of circumftances 
proved by two witnefics. 


Se^J. S. However it was (a) agreed in Sir John Fenwick^s 
Cufe^ that the information of a witnefs taken upon oath be- 
fore a jiifticc of peace, being joined with the evidence of 
one other witnefs only vi*va niocc^ could not, in the ordinary 
courfe of juriice, amount to fnfficlcnt evidence within the 
7. Will. 3. which requires two witiu ffcs in high treafon ; 
and therefore it was thought necefiiiry to proceed in that 
cafe by bill of attainder in parliament, whofe power can be 
rcflraincd by no rules but thole of natural jullice. 


f Se^. 9. And it is determined, that one witnefs is fufficicnt 
in all cafes of higii treafon where a convidion does not work 
a corruption of blood. 


t As to the fecond particular, viz. How many witneffes 
arc required on an indidment of perjury. 

t Sel 2 . 3 0. It feems to be agreed, that tw’-o witnefiesare 
required in proof of the crime of perjury ; but the taking of 
the oatli and fads depofed may be proved by one witnefs 
only. 

f Seci. II. It Is alfo agreed, that the party prejudiced 
by the perjury lhall not be admitted as a witnefs to prove 
it. 


As to THE THIRD POINT, viz. Ifi what cafcs ihc depo* 
fttiom of witneffes taken out of court may be read in evi- 
dence. 

f Sec^t. 12. By the ftatute l. & 2. Philip & Mary, c. 13. f 4, 
<< Juftices of the peace, when any perfon is before brought 
"them for maiiflaughter or fclohy% or fufpicion of man- 
flaughtef of felonv, being bailable by law, lhall, beforo 

« any 
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anyfbaiiraent or mainprifc, take the exammatlon of the 
faid prilbiier and the information of them that bring him 
of the faft and circumftances thereof, and the fame, or a& 
miidi as may be material thereof to prove the felony, 

‘‘ ftiall pat in writing .before they make the fanft bailment? 
which faid examination^ together with the faid baihrient, 
the faid juftices fliall certify at the next general gaol 
‘‘ delivery to be holdeii within the limits of their coxn- 
“ mililoji/’ 

t SeSi, 13. By i. and 2. Philip and Mary, c. 13. f. 5. 

‘‘ Every coroner upon any inquifition before him found, 

“ whereby any peifon or perfons fhall be indifted for mur*^ 

“ der or manflaugliter, or as acceflary or acceflaries to the 
“ fame before the murder or manflaugliter committed, 

“ fliall put in writing the efFed of the evidence given to the 
jury before him being material; and as well the faid juf- 
tices as the faid coroner (hall bind all fuchby recognizance 
“ as d6 declare any thing material to prove the fame, to 
“ appear at tlie next general gaol delivery, and fhall certify 
“ as well the fame evidence as the recognizance in 
writing, &c.’* 

t Seff. 14. By 2. and 3. Philip and Mary, c. 10. The 
faid jullice or juftices, before he or they lhall commit or 
fend fuch prifoner to ward, lhall taketlie like examination 
of the prifoner and the information of thofe who bring 
him, and fliall put the fame in writing within two days 
after the faid examination, and the fame. fhall certify in 
fuch manner and form, and at fuch time as they Ihould 
and ought to do, if fuch prifoner fo committecl or feiic 
“ to ward had been bailed, 6:c.'’ 

15. Itfeems fettled, that the examination of an («) Keiynge 
informer taken upon [h) oath, and (r) fubferibed by him 55. 
either before 2l (d) coroner upon an iiiquilition of death in 
pnrfuance of i. and 2. Philip and Mary, c. 13. or before [e) ^^Levinz 180 
juftices of peace in pprfuance of j. and 2 Philip and Mary, Salkeld^iSi. * 
c. 13. and 2. and 3 Philip and Mary, c. 10. upon a (f) 2. Rcblc 19. 
bailment or {g) commitment for Any felony, may be given Vide C. Eliz. 
in evidence at the tnal of fuch inquifjtion, or of an indict- 
inent for the fame felony, if it be made out by oath to the 1,2) u?! 
fatisfadHoa of the Court, that fuch informer is [h) dead, or (b) 1, St.Tr. 

265. 

Sum. z 6 ^. (c) Sum. 262, 263. (/) Supra c, 9. fc6t. 31. 2. Jones 53. (z) See 

the books above cited; but 2. Jon. 53. it is adjudged that dcpofitions before a coroner 
niay be read, but laid that thofe taken before a jullice of peace can itv no cafe be read. 
(/) Supra c. 15. feft. 59, 60,61. (g) Supra c. 16. fca. xx. (b) Kelynge 5s, 

^.l^evinz. i8o, t . ^alc 305. 2. Keble 19. Summary 26.3* 


unable 
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(rt) Kcly. 55. unable to (a) travel, or kept {h) away by the means o^rpro- 
O) Kciy. 55. curemeiit of the prifoner, and that the examination offered 
State evidence is the very fame (c) that was fwoni before the 
Trials^94i. Coroner or juftice, without any alteration whatfoever.' 
fuch an t-xamination was rcadT in evidence, upon proof that,thc wirnefs had been en- 
ticed away, though it did nut directly appear to have been done by the procurement of 
the prifoncr. (^)Kely. 55. 2. Keblei^. Summ.263. a.IIale rf.;., 285. 1. Hale 305. 

Foftcr 337. f Se^- 16- But in petii ircafon, thefc depolitions, it is 
'"faid, are not fuificient to conviift the ofFendcr if the party 
be living, although he is unable to travel, or is kept out of 
the way by the procurement of the prifoner. 

(^/) Kcly. 55. Sc^, ly. It hath been adjudged, that it is not fuf- 
Benfuni/. figient to aiithorifc the reading fuch an examination, to 
2. btra, 920. iTi^^ke oath that the profecutors have ufed all their endeavours 
* to find the witnefs, but cannot find him; — f for unlefs 
proper fearch be made, the Court will not admit depofitioiis 
to be read, although taken fifty years before they are offered 
in evidence. 

BuU.K.l*. + 18. But if due diligence be ufed, and it is made 

239. manifeft that the deponent has been fought for and cannot 

be found, or if it be proved that a wutnefs was fubpoenacd and 
fell fick by the way, it is faid tlut his dcpolition may he 
read, for that in (uch cafe he is in the fame circumftaiiccs as 
to the party that is to ufc liiin as if lie were dead. 

tt n it hath bern (<?) adjudged, thatdepofitions 

6^*461° * taken before a coroner upon an i:i?Qi'!isiTioN of death 
Vide i.Sid. fuper vijwn c&rp'irisy cannot be given in evidence upon an 
325. APPEAL for the fame death, bccaufe it is a different prole- 

2, Keblc 384. cution from that wherein they were taken. 

(/■)Foft. 254. There are many ( /) inflance? irt the reigns of 

Dyer 99, 100. quee!) Eiix^hib and king Ja 77 ics the wliercin the clepo- 
i.SratcTrials, fitlons of abfent witneffes were allowed as evidence in trea- 
foa and felony, even where it did not appear but that the 
fo|k s Tria , might have been produced viva *voce- 

Abiugton*s Trial 118, 119. Udal^ Trial, fol. 148, 149. Earl of EfTcx’s Trial, fol.i66. 
Sir W.iltcr Raleigh’s Trial, fob 181,182. and the like was admitted in the Lord Aud- 
leyj Cafe, on^n indiftment for a rape cm his own lady, 1. State Trials 268, 269. 
I. Rulhworth, Strafford fol. 231. 526 10531. 

J.St.Tr. 21. And h was adjudged in [g) the Earl of ^traf* 

trial^thv^ wherq witnefles could not be produced viva 
W iiaym. jjy rear.in of ficknefs, &c. their depolitions might bq 

read for or againft the pfifoncr on a trial of high treafon, 
bat not wiicip they might b^vc been produced in perfon. 
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22. And it was admitted (a) in the LorJ Stafford's («) i.St.Tr. 
trials that the depoiitions taken by a witnefs before a jufiice ^ 

of the peace might, at the prifoner’s dciire, be read at the if Sf tV.ou*. 
trial, in order to take off the credit of the witnefs, by fhew- 
ing a variance between fuch depofitions and the evidence 
given in court viva voce. 

Sc£l. 23. And for the fame reafon it feems {b) agreed, {b) t, St. Tr. u 
tliat where a witnefs at one trial varies from his own evi- 343» 344j^^> 
dcncc at another, in relation to the fame matter, fuch va- 
riance may alfo be given in evidence to invalidate his tefti- ^ ^ * *** 
anony at the fecond trial. 

Sr^, 24. But it is (r) faid to have been adjudged in (r) Salk.aSi. 
Paine s Cafe^ in the feventh year of IP^tlUnm the thirds by the left. 3. 
court of king’s bench upon advice with the juftices of the 
common pleas, upon an indictment for a Uhely that depo- 
litions taken before a jullice of peace relating to the faft 
cannot be given in evidence, though the deponent be dead ; 
and that the reafon why fuch depofitions may be given in 
evidence in felony^ depends upon the ftatutes of Philip and 
Alary *, and that this cannot be extended farther than tlie 
particular cafe of felony {d). But in the report of this cafe Sgg 
in (e) Fifth Modern it is faid that the reafon why fuch depo- v. EriAvdJ, 
litions could not be read, was becaufe the defendant was not 3* Term Rep. 
prei'ent when tliey were taken, and therefore had not the J ^ , 
l)cncfit of a crofs-examination. ’ 

Vide Rufliw. Stafford 524 to 531. 2. St,Tr.420. 4. St.Tr. 261. and ». Roll. 460,461. 

t Sc5i, 25. And it has been held, that an examination Rt*x v. Will, 
of a perfon niurderoufly wounded, taken by a juftice of the 
peace, at the poor-houle of the parifli, on oath, and regu- La\v\g7^’ 
lariy ligned, but in the abfence of the prifoner, cannot be GcorgeDing- ^ 
read in evidence on the fubfeejuent trial of the prifoner for Icr’s Cafe at 
murder, for it is taken extrajudicially, and not as the fta - the Old Bailey 
nites of Philip and Mary direct, in a cafe where the prifoner 
is brought before him in cuftody, and he has the opportunity GouVd and 
of contradifting or crofs-examiiiing as to the fads alledgcd. Grose, Juf- 

iices. 

f ScSl* 26. But the depontions thus extrajudicially 
taken may in the particular cafe of murder be read as the 
dying declarations of the deceaYed (y*) if in extremis. (^), or CfJ n.Vincr 
in fuch a ftate of mortality as to render the appreheiifion of 
approaching diflbiution probable f/jj. 2o> 

9.St. Tr. 161. xo. St.Tr. 504. (-^) Cr.fcsCro. Law 397. 

f Se^. 27. So the depofitions of an accomplice taken Weftbccr’s 
by a juftice of the peace in the prefpnce of rhe prifoner, pur- Cafes 

fuant to the ftatutes of Philip and Mary^ may be road in evi- ^ 

dence on the trial of the prifoner, if it be proved that the 
accomplice is dead. 

E c 4 


Sedt. 



Op evidence. 


Hexv.Ri- ^ 2?, So the examination of a pregnant wjman 

venftojic, taken before a juftice of the peace under the ftattte of 

^ 6. Geo. 2. c. 31, is admiffiblc evidence, on an application 

^ • XQ the quarter- feffions to make an order of filiation bn the 

putative father, even though the woman die before fucU ap^ 
plication carl be madci 

(<t)4. St.Tr. ^ 9 - 5 *' Fmwjck^-s Cafe it was (a) agreed, that 

ii>to 472. • the evidence given by a wjtnpfs at one trial, eannpt in the 
6up. rc6t.5. ordinary epurfe of juftice be made ufe of againft a defen- 
8* dant, on the death of fuch witneTs, at another trial. — f But 
4 Term agreed in Lord Polmerjion\ 

Rep. 290. Cafe-i [b) that the evidence which a witiiefs gave on a former 

Bull.N.P. tjrial may be ufed on a fubfequent one, if he die in the mean 

time, but that in fuch cafe the words ufed by the witnefs at 
Uie former trial, and not merely the cfFeft of them, muft be 
proved. 

WckVscafc 3 ^* feems dear, that depbfitions taken in 

4. Hale 285.* the fpiritual court in a canfe of divorce fpr a forcible mar- 
j.riawk.c. piage cannot be given in evidence upon an indictment for 
t/* U rnariic:ge on the ftatutc of 3. Hen. 7- c. 2. — f For it 

i ^Roil! Ab * isagenei al rule, that depolitions taken in a court not of re- 
6:9. * cord lhall not be allowed in evidence clfewhere, thougli the 
yvitnefs be dead, ‘ “ 

As to THE potTRTH POINT, In what cafcs the confeffion 
of a prifoncr may be given in evidence. 

31. It feems that the confeffion of the defendant 
(4Sum. lo*. himfelf, taken upon an (r) ekaniination before of 

i^liakAo purfuance of the flat utes of Philip and Mary^xx^^ 

3! StatcTrlah 9 *'' W ^ bailment or (<’) commitnient for felony, hath always 
15 13 1, ■ • been allowed to be given in evidence againft the p^rty con- 
(ia') ADrcc.i5. feffing. ‘ 

fedKxi.^S: 

(e) i. State Tiiils S9. 186. 964. 

(X) Kcly. fS, I Sei^f, 32. It fccras alfothat the confeffion of the defeq-r 
M A himiqlf taken by the common law upon an examina- 

tion before'^ f Jlate or other ma^iftrate for tpea- 

^,Sr.Tr.426. fon {f), or other crime? {g] not within thofe fUmtes, may 
• • likewife be given in evidence againft tlig party coiifeffing. 


Dyer 2Tj;. 

+• St.Tr. 33. 
3l. St.Tr. «; 
Francia's 

I, St. 

Tr. 68. ^ 


Y Self. 33. So alfp thq confeffion of the defendant him- 
felt, made in difeourfe with private perfons^ hath always 
been allowed to be given in evidence againft the party cpi\- 
feifing. * 
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t jk. But it is agreed that the confeffion of on? pet" State Tr. 
fon cann^ be given in evidence againft others. aCj. But fe« 

the contrary 

prav^ifetJ inEUU* Cafe, i, St.Tr. 3if.i. Throckmorton’s Cafe, i. State Trials 63. 78. 
tukf of Norfolk’s Cafe, i. State Trial, fiarl nf Efiejt’ CafC| t. State Trials j 08, 
Sir VV. Raleigh's Cuie, i. St. Tr. 212, 


•f 3 5. It feems alfo that the confeffion of a prifoner Sum. 463, 
taken by a magiftratc on an examination and reduced into 
writing cannot be given in evidence until its identity be 
proved; for a confcllion being the ftrongeft proof of guilty 
requires the higheft authenticity. 


f Se^. 36. ' And as the human mind under the prclTure Warrick- 
of calamity is ealily I’educed, and liable, in the alarm of ihail's Cafe, 
danger, to acknowledge indiferiminately a falfehood ora-afesC.L* 
truth, as different agitations may prevail, a confeflion, ^ 

wJieiber made upon an official examination or in difcoiirfe ’ 

\vith private pcrlbns, which is obtained from a defendant 
either by the flattery of iiope, or by the imprellions of fear, 
however ilightly the emotions may be implanted, re not ad* 
miiuble evidence ; for the law will not faffer a prifoner 
to be made the deluded inftrument of his own conviction. 


t 37. It alfo feems clear, that if the confeffion of a BulI.N. P, 
prilbner be taken upojt oathy it cannot be read in c?vidence 24*. 
againft him. 

f 5 rt‘?. 38 . But it is adjudged, that if any fafts arife in con- Maxey’sCaf^ 
fcqnencc of even fuch a confeffion, they may be given in ^'^fes Cro. 
evidence ; bccaufe they muft ever be immutably the fame, 
whether the confeffion which difclofed them be true or 
falfe ; and juft ice cannot fuficr by their admiffion. The 
truth of thefe contingent fa£ts, however, muft be proved 
independently of, and not coupled with, or explained 
by, the con ver fat ion or coiifeflion from which they are 
derived. 

+ Seft, 39. But if a confeffion be voluntarily made and Fiflier's Cafe, 
regularly proved on the trial, it is fufficient, if the jury be- Cafes Crowa 
lieve it to be true, to convift the prifoner without any 
corroborating evidence to fupport it: But a confeffion does 
not amount to a coiiviftion until the party plead not guilty 
in open court; for the trial of the con^ffion muft be by 
the petit jury. 

t 40. So alfo a perfon who by means of an extorted, Rex v. Lock- 
^nd of courfe inadmiffible, confeffion, is difeovered to have hart, Cafes 
purchafed ftolen goods, may, notwithftanding he was dif- C, L. 300^ 

covered 
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covered by means of fuch confeffion, give cvideifre againft 
the principal felon. 

t Sc^. 41. But it hath been determined, that if a prifoncf 
be taken before a magiftrate oh a charge of felony, and on 
his cxartiination make a voluntary confeffion which the 
magiftrate reduces into writing, and afterwards reads it 
over to the puToner, who anfwcrs “ his all true enough C* 
Imt refufes to figii it, fuch written confeffion may be read 
ill evidence, though notfigned either by the prifoner or the 
jufticc ; for a confeffion under fuch circumftances is ad- 
milfible at common law, and the ftatutes of Philip and 
Mary make no alteration whatever refpcSijig the admif- 
fibility of evidence ; And accordingly in Layer^s Cufe^ (a) 
the prifoncr’s confeffion taken down before the privy coun- 
cil but not ligncd by him was admitted in evidence. 

Sc% 42. It f'b) feems an cftabliflied rule, that wherever 
a man’s confeffion is made ufe of againft him, it rauft all 
be taken together, and not by parcels- 

t Sc^. 43. It alfo feems to be agreed, that as the ftatutc' 
of Philip and pofitivciy ena6t, that the juftices of peace 
Jhall take the examination of the prifoner and reduce the 
fame into writing, the Court will prefume that tlie coii» 
feliion of a prifoner was reduced into writing; for the law 
prefumes tiiat every man does his duty until the contrary 
be proved ( c), and will not permit oral teftimony of fuch 
confeffion to be given until it be proved that it was not 
put into writing as the ftatute requires ; for it is a general 
rule, that no parol evidence of any fact ffiall be admitted 
where there is written evidence of fuch fact ; for written 
evidence fpcaks for itfelf, is liable to no perverfion or mif- 
conllruction, and is more accurate than memory can he, 
which is uncertain and fallible. 

4 Sf^- But if a confeffion be not taken in writing, 
parol teftimony may be given of it, and the prifoner thereon 
conv idled, although it is totally uncorroborated by any other 
evidence. 

Si'/l. 45. Alfo it was (d) holdcn, that two witnefl&s of 
a of high treafon, upon an examination before a 

jullicc cf peace, w'cre fufficient to convifl the perfon fo 
confeffing, within the meaning of 1. Edw. 6. c. 12. aiyi 
5. and 6^ Edw-. 6. c. ii. which required two witneires in 
high treafon, unlefs the offender ftiould willingly with- 

cut vioknee confefs the fame But this is remedied by 

7. Will. 
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7. Will. 5 * c. 3. (i) which requires two witnefles^ un- 
‘‘ lefs tlft party lhali willingly, witliout violence, in open 
‘‘ court coiifcfs, &c.’’ 

(1) Thi« ftatutc prevents fucb confeffion, as above mentioned, from having the 
force of a conviction; but docs not dcltroy the admiflibility of it in evidence for 
any f>ui fio/e, except to prove the oVert-aCts laid in the indiCtment. The overt-aCts 
muft ftill be proved by two lawful witneffes, notwithftanding the ad million of any 
fuch confcHion as to collateral matters ; for no confcllion unlefs made in open court, 
which in Francia’s cafe was determined to* mean upon the arraignment of the party, 
can be a fiifficient ground for a conviction in treafon, Fofter 240 to 244. Francia’s 
Calc, 6. St.Tr. 5S. Willis’s Cafe, S. St.Tr. 254. 255. 262, 263. Sed vide Berwick’^ 
Calc ; Fofter 11. 

As to THfi FIFTH POINT, viz* Of paiol cvidcncc; andhow 
far hcarfay lhali be admitted. 

SeSt. 46. It feems agreed, that what ^ (h) ft ranger 
has been heard to fay is in ftriCVaefs no manner of evidence 
cither for or againft a prifoner, not only becaufe it is not ^5^' goJ* 
upon oath, but alfo becaufe the other lide hath no oppor- 3. St.Tr. 145.* 
tunity of a crofs-exaraination ; and therefore it feems iio. 252. 
a fettled rule, that it lhali never be made ufe of but only '‘• 3 ?- 

by way of inducement (c) or Ulujiration of what is properly (eft 5 
evidence. (O 2. State 

Trials 325. 

328.33a, 333 - 4 H> 4 * 5 - 3* State Trials 144, 145. 209/210. 

SeQ. 47. Yet it feems, [d) that what the prifoner had been {ft) 4. St. Tr. 
heard to fay at another time, may be given in evidence 33 - 
lor him, (2) as well as againft (e) him. 3. St.Tr. 254, 

(<r) Vide Ihp.* feCt. 3. 

(z) The declarations of a prifoner may be given in evidence againft him, but not 
for him ; therefore a witnefs, for this puipoft, cannot be called in his defence ; but 
he may crofs-examinc any of the witneftts on the pact of the profcciition as to any 
thing which they may have heard him fay relating to the faCl^hc is charged with, 
pull. N. P. 294. 

Se^ .48. A nd alfo, (/) what a witnefs hath been heard to fay ( /) i* Hale 
at another time, may be given in evidence in order cither *^ 5 - 
to invalidate on confirm the teliimony which he gives in 
court. 

t 49. In the cafe of murder alfo, what the de- Rex -y. Ely, 
pafed was heard to fay after the mortal wound was given, coram Kino 
and in the extremity of death, may be given in evidence J* 
on the trial of an ihdiclment arainft the murderer. 

' Cro. Law, 

2d edit. 363. 397, 3, Burr, 1253, 

t SeSf. 
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t 50. So alfo in ejedment, where a wilf^Sras pro- 
duced on the part of the plaintiff, fubferibed by tlliree wit- 
neffes, two of whom were dead, and the third witnefs on 
her crofs-examination fwore that while (he was attending 
one of the deceafed witnelTcs in his laft illnefs, and about 
three weeks before his death, he pulled the will in queftion 
from his bofom and acknowledged and declared to her that 
the faid will vras forged by himfelf, this was held good 
evidence. 

t Se^. 51. But the declaration of a convi^ at the place 
of execution cannot be given in evidence as the declaration 
of a dying tnan 5 for the principle upon which thefc decla- 
rations are received is, that the mind of the perfon dying, 
imprefled by the aweful idea of approaching dilToliition, a6ts 
under a fanftiqn eqyally powerful as, that which it is pre- 
fumed to feel by ^ fplcmn appeal to God upon an oath ; 
hut an attainted conyidl is not an admiffible witnefs even on 
oath. 

As to THE SIXTH poiXT, Wz, Of written evidence; and 
whether fimilttude of hands, lhall be admitted. 

Si‘i% 52. It is obfervable, that fimihtiide of liands 
v/ith other circiiiiiftances, in (a) Jkcaion ^idnefs Caj% was 
ruled to be good evidence, of liis having written a paper 
charged againft him as an overt-aft of high trcaion : Yet 
in the trial of the /even [b) B[p.\ops^^ the Court was divided 
in opinion, wliether finnlituue of hands were evidence of 
the defendants having figncd the paper charged agaiiift tlicm 
a:; a libel ; and the parliament liaving declared an opinion, 
in the reverfal of /il^mion Sidney's attainder, that compariion 
of hands i^ lu^ evidence of a man’s Iiand-w'riting in crimi- 
nal ct^fes, it feems to have beer* generally holden (r) hnee 
that rime, that it is not evidence in any criminal calc, whe- 
tl.er capital or not capital. 

:r io.>. vide Skinner 579. 

t Scci 5*^, And therefore in an aflion againfl; the ac- 
ceptor of a mil of exchange, wdiere the defence w’as, that the 
acceptance was and a perfon employed bythePoft- 

Oftice 10 detect forgeries in franks was produced to prove 
the forgerv, who acknowledged that, as he had never fccj^ 
the defendant write, he could only judge by coinparifon. pf 
hands, his tcilimony was rejedej. 


t 
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+ '^4. But a clerk in the Poft-O/Iice accuflomed to Hm- 

infpc3 frynks for the deteftion of forgeries, may be exa- 
mined as a witnefs to prove that the hand writing of an 
inftrument is an imitated and not a natural hand, though 497., 
he never faw the fuppofed perlbn write, and alfo to prove 
that two writings fulpefted to be imitated hands w?re writ- 
ten by the fame perfon. 


t Seif, 55. It has been held, that papers found in the 
euftody of a perfon indifted for high treafon relating to the Ld. Pref- 
treafon with which he is charged, may be read in evidence 
againll him on his trial [a) to prove an overt-ad of levying ^ 
war (^), although they are not any part of the overt-a&s (^) FrniKia’s 
which are to fupport the fpecies of treafon ciiarged upon C.ifc, 6. St. 
him (c) \ butitfeems that his hand waiting ought to be firft 
proved by perfons who have feen him write or by the * 

evidence of an agent who has received letters from and ** ^^^’^* 
done bufinefs for him, believing it to be his hand-writing, (/r/)’i. Burr. 
(<?) or by evidence of a complete adniiffion by the prifoner 650- vide 

that they arc his hand-writing (/), St.Tr.a82. 

- ° con. 

Qr) Layer’s Call, 6. St. Tr. 275. (/) Layer’s Cafe, 6. St. Tr. 276. 


4 Seif. 56. So alfo letters wrote and forwarded on I^urr. C44. 
their way for the purpofe of a treafoiiable correfpondence, 
but intercepted, may be read in evidence to prove the trea- * 
foil. 


t Seif. 57. It hatli alfo been held, that on an Indict- 
ment for perjury againft a witnefs for what he fwore at a Xrln. ?2.Guo. 
trial, the poftea is good evidence that there was atrial, lb as 3. Scc alfo * 
to introduce the words fpokeii on which the perjury is af- »• J^tra. if.2. 
ligned. ®‘S- 

4 Seif. 58. It feems agreed, that ifperjury beafligned on 
an anfwcr in chancery, the copy of the anfwer is not fuf- 
ficient, but that the original muft be produced {gj ; but it is p,;jij. 
fufficient to prove the defendant’s hand-writing to theN. P.230, 
anfwcr, and the mailer’s hand-writing to the jurat as * ‘i- 
being fworn before him (/>}, without proving the identity ^ 9. 

of the perfon who fvvorc it, or that any perfon at all fwore ", 
it(/). ‘ no! 

4 Seif. 59. It feems alfo to be a general rule, that the iTutcuinfori^ 
final fentence, decree, or judgment of any court which Call,!. Show, 
has competent jurifdiflion of the fubjeft, is concliilive in 
any other court of concurrent jurifdiction ; and therefore 
an acquittal on a charge of murder in may be pleaded 
in bar of an indiftraent for the fiunc offence in E'lgland. 


4 See/. 
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Dachcfs of 
Kingfton’s 
Cafe, Cafes 
C. L. 132. 
See alfo Ro- 
bins V. 
Cnuchley, 
l.Wilf.I2 2. 
Ciofs Sal- 
ter, 3.Tcrm 
Rep. 639. 

(^a) Stedman 

Rhodes* Cafe, 
Cafes Crown 
Law. 


Aide’s Cafe, 
Cafes Crown 

Law. 


Rex *y. IIoU, 
Mich.34.Geo. 

3 * 

5. Term Rep. 

4 j 6. 


Rex v. Reck, 
Stra. 7x6. 
Allen n/. 
Thomas, 
Efpin. Dig. 
777 - 


Rex nf, 

Hawkefwood, 
Cafes C. L. 

22Z. 


Or E V t 0 E N C E. jpk. a. 

t SeJI. 60. But it has been determined, th^LtlA fentence 
of jaflitation in the fpiritual court in England ia not con- 
cluiGvc evidence againft an indiftment for bigamy in the 
common- law courts, for that its validity may be impeached, 
as having been obtained by fraud. It feems however, {a) 
that the'" fentence of the fpiritual court is of itfelf, without 
producing the libel and all the proceedings, good pima fa-- 
cie evidence of a divorce d menfa et thoro. 

V, Gooch, Sitt. Eailer 33. Geo, 3. Efpinairc Nifi Vriiis 6. 

t Se^. 61. It hath been held, that the muftcr-book of the 
Navy Office is good evidence, on an indiftment for forging 
a feaman’s writ, to prove tlie identity of the fuppofed tcl- 
tator. 

f ScJl, 62. It hath alfo been held, that the Daily-Book 
kept by the clerk of the papers of the gaol of Newgate is 
good evidence, on an indiftnient againll a prifoner for re- 
turning from tranfportation, to prove the prccil'c day on 
which he was difeharged. 

t 63. It hath alfo been decided, that the Gazette 13 
evidence of all afts of State ; and therefore in an informa- 
tion for a libel, a Gazette in which it was ftated that cer- 
tain addrefles had been prefented to the king from different 
bodies of fubjefts expreiEng their loyalty, &c. was good 
proof of an averment, that divers addrefles, &c.** had been 
prefented to his majefty by divers of his loving fubjefts, &c. 

f Sen. 64. It is alfo a general rule, that every written 
or printed paper, or inftrunicnt, which are required to be 
ftamped, cannot be admitted in evidence unlefs they are pro- 
perly ftamped ; but it feerns, that if the amount of the duty 
be paid, the Court will admit an inilrument to be given in 
evidence, though not ftamped with the proper ftamp which 
fuch inftrument requires, as where a kafe was ftamped on 
an anycement^ the ftamp duly being the fame on both in- 
ftrumeiits. 

t Sen. 6'5. And it hath been decided, that on an indidl- 
ment for forging a negotiable bill of exchange, the bill may 
be given in evidence, though not ftamped purfuant to the 
ftatutes of 23. Geo. 3. c. 49* f. 14* and 23. Geo. 3. c. 58. 
f. 4. which enafts, That no bill of exchange, &c. not 
ftamped as thefe aSs dircil, fhould be pleaded or given in 
evidence in any court, or admitted in any court to be 
good or available in law or equity for the ftamp afts 

arc. 
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are revenue laws, and do not purport to alter the nature 
of crimesF/ or the evidence by which they are to be proved. , 

As to THE SEVENTH POINT, vlz. How far it is ne- 
cefiary for the evidence to be the bejl evidence that the nature 
of the thing adiriits. 

+ Se5i. 66 . It is a general rule, that no evidence which Bull. N.P. 
ex natura ret fiippolcs there is ftill better evidence in 294* 
the polieihon or power of the party fhall be admitted ; and ^'*Vih■a 75 • 
therefore where it appears that any fafl: or agreement is re- ** 
duced into writing, no parol evidence of it ihall be given, 
tinlefs it appear that fuch writing has been loft without any 
fault in the party, and in this cafe a copy of fucit writing, 
on being tliC next heft evidence of it, Ihall be admitted ; 
and if no copy were taken, then its contents may be proved 
by viva voce teftimony. 

t 67. It was formerly held, that if a defendant in 4.Burr. 7483. 
a criminal profccution was in polieffion of any written Er;>inar- 
document or paper, and refufed, on notice fo to do, 
produce it, that the profccutor could not give a copy of * 
its contents in evidence ; but it is now fettled, that there is 
ilo diftinftion, in this refpeft, between civil and criminal 
cafes, and that a profecutor may, without having given no- L? Merchri- 1, 
tice to produce the original writing, give attelied copies, 2. Term 
or, if no copies arc taken, parol evidence of it in cvide’ice; 
and on this ground parol teftimony of a bill of exchange has 
been admitted on an indiftment for forging it, on its being 
proved to be in the prifoner's polleflion {a). So alfo an at- 
tefted copy of a letter directed to a prifoner, containing 
a challenge^ may be given in evidence on a trial for mur- ("i)'Gor!lor/fj 
dcr, if ui&icient proof be laid before the Court to raile a C.i fc, 
prefumption that the original reached his hands (h). E* 215- 

t SeSf, 68 . It is alfo a general rule, that copies arc ad- 
miffible evidence where the originals arc of a public na- 
ture (r); as the journals of thetwohoufes of parliament .. g.jj. 
{d)-i the transfer-books of the Eaft India Company (e ) ; the 
poll-bpoks of an Eledtion (/) ; the city books of the bonn- (c/) Doug, 
daries of public nurkcts(^^ ; the rolls oF a court-baron (h) ; 5 ^ 9 * ^72. 
the cuftomary of a manor (/); the parifti-regiftcrof chriften- 
ings, marriages, and burials {h) \ the public books and 
papers of a corporation (/) ; the Daily-Book kept by the 387, 
clerk of the papers of the prifon of Newgate (m). U) 2. Stra, 

9 ^ 4 - 

{h) Bui!. N. P. 147. (/y I. Term Rep. 466. (b) %, Str. 1073. Sslkcld a^i. 

) 5 cd vide Bull. P. *47. (/) x. Sir. 93. 40X. (w) Cafes C. L. 330. 

Se£f. 
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+ Seff. 69. It is alfo a general rule, that i here it is 
tai 1. Stf neceflary to prove that a perfpii is in a public c^acity» as 
toos^ * olEcer of the Poft-Office (aj^ a farmer of the ppft-horfe 
fd) 3. Term duty (h)^ a beiicfidcd clergyman (c'izn attorney an ex- 
Kep.632. cife or cuftom-houfe officer (e), a captain of a man of 
(r) 3.1 crm /y), a conftable (^^), it is fufficient to Ihew that they aft-* 
(c/yi-Tcrm upon the occafion as officers in their refpeaive capacities, 
Rep. ’366. without producing the written inftrument by whidi they 
(<r) Cafes Cro. were feverally appointed. 

L, *78. fioi/s, 

I/) I. Show. 6. C?) Gordon’s Cafe, Cafes C. L. 41^. 

As to THE EIGHTH t»oiNT, viz. Whether hufoand and 
wife may be witnefles fot or againft one another* 

. Sefl. 70. It fcciris [h) agreed, that huffiand and 
6? 112.18^** being as one and the fame perfon in affeftion and in- 
aiR.Ab.686. tereft, can no more give evidence for one another in 
». Hale 279- any cafe whatfoever than for themfeivcs ; and that regularly 
79 * the one lhall not be admitted to give evidence againft the other, 
*.Term Rep. examination of the one be made ufe of agairift the 

L Term Rep. other, by rcafon of the inrtplacable difleiilion which might 
6*79. be caufed by it, and the great danger of perjury from 

taking the oaths of perfons under fo great a bias, and the 
extreme hardftiip of the cafe : 

5 fJ 7 . 71. And therefore it hath been (i) adjudged, 
and thc^^nic* Jlufbnnd cannot be a witiiefs againft tlie wife, nor 

point was ad- the wife againft the huftand, to prove the firft marriage, on 
milted in an indiftmeiit on the ftatute of i. Jac. i. c. 11. ford 
Fielding'strlal fecond marriage, 

St. Tr. vol. 4- 

f. 754. (k) Vide B. I. ch. 43. 

Rex. Cli- f 72. So alfo where a fctrlemcnt was claimed by a 
viger,2.Tcrm as the wife of- */. IV. and after a proof of a marriage 

S.^f'.i.Lord 7 - called to prove a previous 

Ra)’m/752. marriage to her, the wife was rcjedled as an incompetent 
witnefs, becaufe her evidence went to criminate her hulband 
by proving him guilty of bigamy. 

^icld 1/. Cur- t Seei, 73. So alfo if a hufband be charged with hav- 
tis,Cowp.8;9. ing concealed his cfTcfts as a bankrupt contrary to 5. Geo. 2. . 

c. 30. his wife cannot be examined as to any thing that may 
tend to criminate him. 

H'll ^ 7 ^* feems, that in queltions between 

a. Stn parties, the evidence of a wife ftiall not be admitted, 

* if it direftly tend to charge or criminato her hufband ; but 
flic may give evidence touching his cftatc. 

Se^. 
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t 75* So in an information againft twoj one for SM. 377* 
J)erjur^ and the other for fubornation of perjury, in fwear- 
ing, on the trial of an ejeftment, that a child was fuppo* 
fitilious, the hufband of one of the defendants was admitted to 
give evidence of the birth, but his teflimony as to^ the fuborn- 
ation of perjury was rejeded. 


t Se^, 76. But no other relations, as parent and child, Co. Lit. 6. 
brother and After, 6cc. arc cxcufed from giving evidence for S>ayc r 4.5. 
or againft each other, *• 


Se^. 77. And fome exceptions have been allowed to this 
general tulc in cafes of evident neceflity. As in the Ltrd State Tr, 
Judley*s Cafe, (a) who held his wife’s hands and legs while v I. j. f. ^ss. 
his fervant, by his command, raviflied her; the wife Was 265.209.366. 
admitted to give evidence againft him. Ruihw Cd 

Icdtions, part 2. vol. x. f. 94. 99. But this caft is denied to be law, Rayih. i. 


Se^. 78. So alfo where a man is indifted for a {h) Cro. Ca, 
forcible marriage againft the (r) purport of 3. Hen. 7. c 2. . 

the wife may be admitted an evidence againft her hufband. £588* 

3. Kfcble 193. pL 43. (c) See Felonies by Statute, bk. s. 

-}■ 79. And it feenis alfo, that on an indiftment for Re* Perry, 

a forcible marriage, the wife is an admiflihlc witnefs for her 
hufband ; is to prove that the elopement and marriage were 
voluntary and not forced. 


Seif. 80. So alfo where either a hufband or wife bavC 
caufc to demand (d) fureties of the peace againft the other, (d) Sec ft. r. 
<‘ach may give evidence againft the other of the caufe on left. 4. 
which fucli fureties are demanded. 

See Rex v, 

Mary Mead, x« Butr. 542. 


+ Scil. 81. Sb in ail indiflinent againft a hufband i'. A zir, 
for an afiault on his wife, the wife is an admiffiblc witnefs *• ^^ 3 * 

againft him. 

f Seif, 82. But it does not feera to be clearly fettled, Xlaym. i. 
whether a wife may be admitted, as a witnefs againft her i.Brownl. 47; 
hufband in high treafoa. 1. Hale 


As to THE NtNTlt POINT, viz. WllCtllcr Z judp Of 
juror may be a witnefs. 

Seif. 83. It feems (0 agreed, that it is no exception f"f)2.St.Tr. 
againft a petfon’s giving evidence cither for or againft a pri- 2:;7- 63a. 674. 
A ner, that he is one of the judges or jurors who are to try'*^®J>;‘JS« **• 
him. And in the cafe of Hacker^ two of the in 

Vpl. IV. F f the 
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Lindfay v. 
Talbot, Str. 
140. 

Bull: N. P. 
294. 


Bull. N, P. 
284. 


Bull. N. P. 
284. ' 


Doe V, An- 
drews, Covvp. 

845 - 


Stra. 1122. 
Bull. N. P. 
284. 

Cowp. 846. 
Efpin. Dig. 


Efpin. Dig. 
719.* 


Cobden 
Kendrick, 

4. Term Rep. 

48 »■ 


Of E V I D E N C E. 

the cotnmiflion for the trial came off from the benA, and 
were fworn and gave evidence, and did not go uj to the 
bench again during his trial 

As to THE TENTH POINT, viz. Whether a Of 

iorney may dc a witnefs. 

t Se^. 84. Tt is a rule of law, that counfel and attor- 
nics ought not to be permitted to give evidence of any fails 
communicated to them by their clients in the praflicc of 
their profeflion 5 for that it is contrary to the policy of the 
law to permit anv perfon to betray a fecret with which 
the law has intrnfted him : But this is to be confidered as 
the privilege of tlje client, and not of the counfel or attor- 
ney, and is confined to fuch fafts as have been communi- 
cated to them refpe<!riycJy in receiving profeffional inllruc- 
tion in the caufc in which they are retained. 

f 5 ^f?. 85. A counfel or attorney therefore may give 
evidence of fa£ls which they knew before they were re- 
tained. 

t Se^, 86. So alfo a counfel or attorney may be called 
to prove a faft of which they might have had knowledge 
without being retained in the caul’e ; as wdiether a deed 
erafed was ever in a different plight ; for that is a fa6l of 
their own knowledge, but they cannot difclofc a confeffion 
of their client concerning it. 

t Sa^. 87. So alfo if a counfel or attorney be witnefs to 
a deed produced in the caufc, he (hall be examined as to the 
true time when it was executed. 

+ Se^. SS. So alfo on an indiftment for perjury in an 
anfwer in cliancery, if the defendant’s attorney was with 
him when he took the oaths, he may be called to prove 
the identity of the perfon ; for this is collateral matter, and 
not communicated to him by his client profelfionally, but 
afaft which hemighthaveknownfromhis own obfervation. 

+ SeSf. 89. So alfo an attorney may be called merely to 
prove his client’s hand-writing to a note or other inftru- 
meat. 

t Se^. qO. So alfo an attorney may be called to g'l^ 
evidence of fafts communicated to him in a converfatipn 
between him and his client touching the juftice of his fuit 
after a comprooiife of the fuit j for tlie purpofc of the fuit 

hav« 






havirk been obtained, the communication was not made 
by wly of inilrudtion for conducing his caufe. 
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t Seff. 91. And this privilege is ftriflly Confined wilfonvRaf 
perfons afting in the fituation of attorn ies ^or counfel in ^ 
the caufe; and therefore if a pcrfon, confult with an at- Rep. 7-53. 
torncy as a friend, fuch attorney may be called upon to 
difclofe the fafts which came to his knowledge oti fuclx 
confultation ; but if he be confulted as attorney, he can- 
not difclofe facts communicated to him in any cafe what- 
ever. 


t 9?-. So alfo this privilege of fccrecy does not Cxfar Hiw- 
tend toperfons of other profeifions, asphyficians, furgeous, kins's C..fc, 

&C. ii' the trial 

of tiu* Diich- 
efs of Kingdon, ii. State Triais 243* 


f Q*;. But a clerk attending upon a grand jury u.Vin. Abr. 
fhall not be allowed to reveal that which was given in evi- 
deuce before the inqueft. 

As to THE eleventh POINT, VIZ. How far an accom* 
pUce may be a witiiefs. 

Sdl. 94. It has been long fettled (<?), tliat it is no cxcep- {a) i. St. Tr. 
tion againll a witnefs that he hath con felled himfelf guilty 96 * 
of the fame crime, if he have not been (b) indifted for it; 
for if no accomplices were to be admitted as witiielles, 1^501.* 
would be generally impolfiblc to fmd evidence to convift 3. St.Tr.i6i. 

the greateft offenders. 2i7,^c. 595. 

698. 669. 

4. St. Tr. 12* 33, I. Hale 303, 304. See Hale's opinion to the contrary arguendo* 
i. St. Tr. 724. and Rra6ton liS. { 6 ) 1. Si. Tr. 96. 2. St. Tr. 502. 


Se^. 95. Alfo it hath been often (c) ruled, that ac- (f)f.St.Tr. 

complices who arc iildidtcd, arc good witnefles for the king, 966. 

until they be convidled. 4 - State Tr. , 

^ 

Kelynge 17, j 8. Kcbic 236. Vide vol. j.fol. 697, 10. Su Trials 190* 

t 96. It hath alfo been 'determined, that a prifoncr 
may be legally convifted on the evidence of an accom- 
plice, though unconfirmed by any other evidence But Arwood'i 
it feems to bt the general opinion, that unlefs fome fair and caft, Cafci 
unpolluted evidence corroborate and give vcrifimilitiidc to 
the teftimony of an ac complice, a perfon convift(jd und»r 
fuch circuinliances ought to be recommeucled to 

Sif$9 


Tf.z 
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+ Seif. 9jr, It fcems alfo, that an accomplice laak give 
evidence before a giand jury againft a partieeps a^inir, 
though fuch accomplice be not previoully admitted a wit- 
nefs for the crown, and was carried before the grand jury 
by a furreptitious and illegal order from the prifon to 
which he bad been committed for the fame offence. 

98- Alfo it hath been (rt) adjudged, that fuch of 
Vide Trial'’* the defendants in an infortnation againll whom no evidence 
per Pais 148. jj given, may be witnclTes for the others. 

*S>cyIe 401. 

j2. Aflize 2z. Savil 34. 


Dr* Do(fri'8 
Cafe, Cafes 
C. L. S4I. 


(^)2.R,Abr. Se^. 99. It hath been alfo (/y) adjudged, that where 
^^ 5 * A. B. and C. arc fued in three fcveral aft ions on the flatutc 

for a fuppofed perjury in their evidence concerning the fame 
thing, they may be good witneffes in fuch aflions for one 
another.- 

Saycr 290. f Se^I. 100. So alfo in an aftion of trcfpafs, or In an 
towp. 199. information for bribery on the ftatute of 2. Geo. 2. c, 24* 
a partieeps crimiriis is a good witnefs, tliongh left out on 
purpofe to enable him to give evidence, and though a re- 
covery againft the defendants in the aftioii is a good bar, 
and in the information a good difehargeof himfclf. 

As to THE TWELFTH POINT, v!z. Whcthci* a pClfoil 
aitednied or convilled may be a witnefs. 


(^) 5. Mod. 
16.74* 

Kelyngc 33. 
(i/)'Raym. 

369* 

Co. Litt. 6. 
2. Buhlrodc 

154* 


Sec 7 . 101. It feems agreed, that a conviftion, and there- 
fore d fortiori an attainder or judgment of (c) treafon, [d) 
felony, (e) piracy, (/) prammirc, (§■) perjury, forgery (A) 
5. Eliz. c 14. and alfo a (/) judgment in attaint for giving 
a falfe verdift, or in confpiracy at the fuit of the (k) king, 
and alfo (/) judgment for any {m) crime whatfoever toftand 
in the pillory, to be whipt or branded, being in a court 
-j. which had a f/i) jurifdiition, are good caufes of exception 

686 *^^*^^ againft a witnels, while they continue in force. 

(/■) Co. Lit. 6; Raym. 32. Infra fc£t. 22, 2^ Supra c. 37. fedr. 52. 

Co. Lit. 6. Summary 263. {h) Co. Lit. 6. Vi<lc fup. c. 43. f, 25. 33. H 6. 55. 

2. Hale 277. But Summary 263. it is laid in gcntral, that one attaint of forgery 
cannot be a witnefs. (<)Co. Lit. 6. 2. Roll. 6S4. (i) 33. H. 6. S5» 24. E. 3. 54, 

Vide I. Hale 3^6. Sup. c. 43. f. si;. B- i- c. 72. f. 9. Co. Lit. 6, 2. Hale 277- 

But Suihmary 263. it is faid in general, that one attaint of c6nrpiracy cannot be a 
witnefs.- (/) That it is not material v.'hether fuch judgment were aflually executed, 
a. Salk eld 689. 3. Inft. 219. 3. Levinz 426. But Co. Lit^ 6^ Kelyngc 37, 38. 
Summary 263. ^ 2. Hale 277. 5. Mod. ^ 5, 76. feem to make the execution of the 
judgment inatei'al. (ffj) z, Snlkcld oSJy. 3. Lev. 426. This point is made a yr/^r/Y, 
5. Mod. 15, 16. 75i "fS- Skirt. ^78, 579. And it is faid, that by the civil and canon law 
po fuch judgmeiu dilabics a witnefs, uuleis the nature of the crime be infamous. 
3. 1/cvhi2r4:6, 427. (v) I. Sid. 51. Raymond 31 • 



£)ip^6« 


Of E V TD E N C E. 


♦37 


t 102. And as the common punifliment inflicied 
on thf crimen falfi was the pillory, it was formerly held, 
that no man who had been fet on the pillory, whatever 
might be the caufc, could legally be a witnefs {a ) : but the Go. Lit. 
rigour of this rule is now reduced to rcafon (/») ;tand it-is now Hall. N. P, 
held, that it is the nature of the crime and not the fpecics of * 9 ** . 
punilhment, which renders the party infamous and creates C^)Gilb. L.E. 
his difability of being a witnefs ; and therefore a perfoncon- 
vidled of barratry and fined, is incapacitated liom being a 6a. 
witnefs, although not fentenced to the pillory (r) ; but (f) Rex v. 
where the fcntence of pillory is pafled, if the crime be of Salk, 
ati infamous nature, it is not neccirary that he Ihoiild have 
aftually ftood there in order to render him ai> inconipetent (,/) *u. 

witnefs, for it is the judgment which creates the infamy, and Crofli>y,2. SaU 
ziot the inflitStipn of thepunhhmcnt (d)^ kcld 6S9. 

t Seif. 103. Tt hath been ruled, that a conviftion qf 
jury doth not difable a man from making an affidavit in ^ 
relation to the irregularity of a judgment in a caufc wherp 
fuch perfon is a party ; for otherwife he mull fuffer all ia- 
juftice, and would have no way to help himfclf. But ^ 
it can only be reid in defence of a charge, and not in W-H^-***^'* 
fupport of a complaint. .4S. 

Sfil. 104. But it is (e) agreed, that no fuch conviftion St.Tr. 
or judgment can be made ufc of to this purp(.fe, unlefs the 263. 

Record be aflually produced in court. - »• St.Tr. 307. 

436.455: 

3. Stats: Trials 425. 4. State Trials 135. Salk* 461* 

Seif. 105, Alfo it is a general rule, that a (/) witnefs (/-)*• St. Tr. 
(hall not b e a^e^ d any ^ueflion thp anfwering to which 
might obligThlm to acciifc hirnfelf of a crime ; and that his 
credit is to {g) be impeached only by genera! accounts of 4. St. Tr. 44, 
his charadler and reputation, and not by proofs of particular Con.Rdlhw. 

crimes, wheteof he never was ccnviflcit. ‘ Stafford Sos. 

et tbfd. 5 «; I . 

one was not adniirrtd to fpeak to clear Limfolf. Kor arft witoffTcs permitted to give 
evidence of tiuir own irfamy or turpit'i«c> 3, $pTr. 417. 4. Inft 279. 2. Seff.Cafcs 

175. Srra. 1148. Saik^id 461. 6S«. (r) Kelyr.gt* 3S. 3. St, Tr. 256. 680. 4. St. 

Tr. 129. 3. Sc. Tr. j 51 . 267, 297. ' N. P. 291. / 

t Seif. 106. But on an application to bail a perfon ac- Rejf 
cufed of grand larceny, the Hail may be afked whether he 
has not Hood in tije pillory ; for his anfwcr in the af- 440^*^"^ 
firmative cannot fubject him to any puniihinent. 'yC . ’ 

Seif. 107. It feems clear {h) at this day, that outlawry 
in a perfcnal aOion is not a good exception ^gainft 4 wit 6 . ' * 

nefs, as it is againit a juror. ^ Ualc ^o^.- 

lint 32. H, s, 

32. pi. 2. taken notice of 2. R, Abr% 67s* fecras contrary* 


Ff3 


Sesf. 
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Sfjf. io8. It alfo fecms dear, that a perfon convi^ed of 
/flVSiip.f. 33. fgjQriy who is admitted to his clergy and (a) burnt in the 
fca ^ hand, is thereby re-enabled to be a witnefs ; for the burn* 
Ld; Raym. the hand operates as a ftatute pardon. 


370. 3S0. - rt 

Godh. 2S8. Sty. 388. Kclyngc 38. 
z. Siderdn 51. Hubart 81. 


Veut. 349. Skinner 578. 


5. Modern 15. 

n ^ 


Mackcn'dcr’s f Sc^. 109. Bnt as a perfon convi&ed of petty larceny, 
Calc, a.Wilf. being liable to be burned in the hand, was difqualified 
from beiiv.!: a witnefs, although lie had fufFered the jinnilh- 
ment infiifted on him, it is enafted by 31. Geo. 3. c. 35. 
that a convidtion of peny larceny ihall not incapaci- 
tate a perfon from being a witnefs.** 


(3)Sup,r.37. SeJf, no. Itfcems(M agreed, that the king’s pardon of 
icdl 48,49,30 treafon or felony after a convidtion or attainder, leftorcs the 
party to his credit. 

Feilry’s Ciife, + ill. And it is decided, that the pardon, of a 
Cafc!i Cro. perfon convifted on the flatute of 31. Geo. 2. c. 10. for 
360. taking a ffdlfe oath to obtain probate of a feamaii’s will, re- 
llores the corivift to his competency ; for that a pardon 
not only clears the oUence iiielf, but all difabihties incident 
to it. 


47 


Self. 1 12. Alfo it was holden by the late chief juj} ice 
(e^t.Salk. (e) Holt, that the king’s pardon will remove a man’s 
14. 68, difability to t* a witnefs in all cafes whatfoever, wherein 
utfeei.Bro. jt jj Q^jy jjjg coufeqo-. nce of the convidlion or judgment 
/Jj 3 , g againft him, and not an expreis part of tlic judgment, as 
ItAioii ^ it is in confpiracy [dj at the fuit of the king, and in 
^tletliinlts perjury on the ftatute. But this matter (r) feems not to be 

that a CMvia fujiy fettled. 

of '•'r. fpir at y, ' 

^cijury, or forgery, may be a good wiL^cTs, if pardoned.. 1. Hale 306. (e) Vide 

hp. c. 37. f. 52. 


Gulley 'jCafe, 
Caf;.s CrO. 

laaw 94. 


f Sifi. J13. But it is fettled, that where a convift has 
been pardoried, and afterwards produced as a witnefs and 
obje^lcd to on the ground of bis having being convifted, 
bf muft prpduc? his pardop under the Great Seal ; for that 
letters undcjr the king’s fign manual are not fufficient, be- 
ing rather evidence of the king’s inteution lo pardon, than a 
pardon iifel^. 


Aj 
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As to THE THIRTEENTH POINT, viz. How fat an in^ 
ter^fedjperjon tCiTLy be a witnefs. 

Sdi. 114. First, It feeins to be an uncontefted rule, g 

in all cafes whatfoever,that if a perfon is either to be a gainer 
or a lofer by the event of the caufe, whether tfuch advan- 1. Keo, 830, 
tage be direct and immediate^ or con/equcntial only, he is in- Hale 30a. 

competent to be a witnefs. i* 

‘ Loft. Glib. 

i2i. 225. 2. Atk- 229. Peer. Wms. 239, 

t 1 1 5. Therefore a perfon who is bail for the de- (") 3* St.Tr. 

fendant cannot he a witnefs for him without confent (a)} 
for as he would become immediately liable on a verdict be- Juftictf 
ing given againll the principal, he is direflly and immediately x. Term Rep. 
intcrefted (^). 

t S^d, 116. So alfo where an infant fues, his Pr ocheln Hapkim v, 

ami cannot be a witnefs ; for he is liable to the cofts, and Ncaic, 

therefore immediately intcrefted in the evciit of the caufe, 

+ Sect. 1 17. So alfo irr an information on a penal fta- Rex-t/. Tilly 
tute, where the informer is iiuitled to the whole or to part of 1. sira. 3x6, 
the penalty, the informer is an incompetent witnefs, for he 
is direftly intcrefted in the event. 

t Sect, 1 18 And for this rcafon a party injured can- 
not be a witnefs on an iiuliftment for perjury on the ftatutc 
of 5. Eliz. c. 9. bccaufe the ftatute gives him Ten pounds. 

t Sect, 119. But by 27. Geo. 3. c. 29. The inhabi- 
‘‘ tains ofany place or parilh arcg.;od witneffes, in aiftions 
on penal ftatutes, notvvithftaading the penalty be given 
“ to the po. Tt or otherwife for the benefit of the parifli 
or place, provided the penalty docs- not exceed Twenty 
pouiuls.’* 

+ Sect- 150 . By i. Ann. c. 18. Inhabitants ofa county 
may be examined as witnciles on indictments for not rc- 
pairing county bridges.” 

f Sect. i2i. By 8. Geo. 2. c.-i6. f. 15. inaftions brought 
« on the Jiatute of IViUton-^ perfons inhabiting within thp 
hundred may be witnelles.” 

f Sect, 122. So alfo all thofe perfons who by fcveral 
a^Is of parliament arc intitled to rewards on fne convitftioii ,57/ 
of oiFenders arc competent witneffes, notwitliftailding the Efpmaff.N.P, 
rewards, 
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RciPV.Whlt- 

ncyii^aik.aSj. 


{a) Rex 

iN.-,v 7 ., 

1. Stra. 104?. 
Rex nj, Elfis, 
%• Stra* U04. 

Corporation 
of Carpenters 
in Shrew ibuvy 
Haywood, 
I»ou^li8 359. 


‘Rexv. Bisek- 

ir. in, Site. 
J'id:'*': Term, 

1. 

EfpinaflT. Nifi 
PriU8 95. 


ReX V X !en, 
Sirr. Hiiary 
T^rm, 

.J 4 3. 

KfpinalT. 

N. P. 97. 


^‘h 


t Secu 123. Secondly, It feenis alfo to be agreed, that 
a perfon who is only conrequentially iiitcicfted in event 
of a caufc, is an incompetent witnefs. 

124.- It was formerly ruled, that he who by a 
flight had been impofed ^ipon to fet his hand to a note for 
more money than he intended, was no good witnefs on an 
information for the fame; bccaufe the convift ion might be 
a means to avoid the note, by being made ufe of by the 
party when lued upon it, as a motive to hifluence the jury, 
which cannot well be prevented, though in law it be no 
cvit^encc. f And fomc other cafes of the fame fort have been 
decided on the like principle (^)* But it feems now to be 
fettled, that to dcllroy the competency of a witnefs he muft 
have an intere/i, and that where there is injluence only, it fhall 
only go to his credit [b). 

(■^' 1 4. Burr. 2255* 


t Sect, 125. As where an adlion Is brought againft a 
perfon for following a trade m a corporation without being 
a freeman, contrary fo the cuftom of the corporation ; ano- 
ther perfon who has carried on a trade under the like cir- 
cumftances cannot be admitted, to give that faft in evidence 
in order to difprove the cuftom, becaufe, having been 
guilty of a breach of it, he would, in confcqucnce of the 
cuftom being difproved, exonerate himfdf from the lia- 
bility of an action. 


t Sect. 126. So alfo on an information w’hcre tlicftatute 
of 17 * Geo. 2. c. 40. againft embezzling naval ftorcs, gives 
a moiety of the penalty to the infornicr, but leaves it in 
the difcrction of fuch judge to inflift a corporal punifli- 
mcni in lieu of fuch penalty ; yet if a witnefs acknow- 
ledge oil a voir J'n e that he expefts a part of the penalty in 
cafe the defendantds convifled, he is an incompetent witnefs^ 
although his intereft is only confcqucntial on the penalty 
being fccoyered. 

+ Sect. So alfo on an Jxididtment at common 

law, for perjury on the trial of a civil aftion, the party 
againft whom ^he verdift wa^ given in fuch aftion cannot 
be a witnefs on the indiftmeht, until he has paid the debp 
and cofts in the a(?lion ; for if the defendant is convified on 
the profecution for perjury, he miglit obtain relief in a 
court, of f^fprity againft the judgment in the civil aflipn ; jjnd 
therefor dn c.*nviftion of the ddendant being a means of 
rch'^vinj; .iiii.'clf from fuch judgment, he has a consequential 
intereft in the event of the profecution that renders hifh In- 
competent. 

Seci^ 
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. t 128. But it feems to be clearly agreed, that a^wiN 
nefs (hall^not be taken to have fuch a confequential intereft ^ 

in the event of a profecution as will deftroy his competency, Abrahams 
Vnlefs the judgment in the criminal profecution on which v,’ Bunn, 
he is examined, may be given in evidence either for o?* 4* 

^ainft him in a civil action on the fame fubje^t ; Jnd there- 
fore it hath been decided upon great deliberation, contrary 
to former determinations on the fubjeft, that the borrower 
of money on a pawn at ufurious intereft is a competent g„jj p 
jwitnefs, in an aftion for ufury againft the pawnbroker, to 288, 289, 
prove not only the re-payment of themoney, but the ufurious 
tranfaftion, for tJic judgment in this aftion could not be given 
inevidence againft him in an aftion to recover the money lent. 

t 129. But if the lender of money, on fuch aftion 

being brought againft him, produce a fecurity, or prove the 
pledge to be remaining in his cuftody, it feems t.*iat the 
borrower camiot be examined to contradid this {a ) ; and (aj 4. Burr^ 
therefore it has been, determined, that if it appear upon the ** 5 ^* 
voir dir e of the borrower that he is a bankrupt and has not 
repaid the monev borrowed, and obtained his certificate, he 
cannot be a witnefs in a qui tarn aftion againft his allignee, M^fters qtfi 
notwithftanding he is ready to releafe to his aflignee all /«/« Dray, 
benefit whicli may arife from the difeharge of this debt in a.Tern^ 
particular? and alj claim to furplus and allowance in gene- 
fal, and notwithftanding the aflignee has proved his demand 
for the money lent under the coiiimiffion. 

+ Sr^, 130. Thiiidly, But thp intereft to reader a ’.Peer. 
\vitnefs incompetent miift be a certain benefit or advantage Wms. 287. 
arifing to him from the event of tl]e caufc, or a certain » ''Term Kep, 
charge or lofs to whicli he may be liable ; for a future or 
contingent intereft, ora future or contingent lol's which he 
may derive or fuffer from the event of the caufe, will not 
render him incompetent. 

f 13T, Therefore on an indiftment for forging a 
bank note,’ iigned in the ufual form by one of the Calhiers 
&c. viz, “ For the Governor and Company of the Bank of 

England^ ‘\y. L.’* the cafliier is a competent witnefs / 
to prove that the name fubferibedis not his hand-writing ; 
f<;r tile c^lhier, by figiiiijg the note, does not make himfdf 
iain|^:diaj:ely rcfponfiblp. ^ - 

t 5 .':?. 132. Fqvrthly, A remote or trifling intereft fiiall 
ijot deftroy the competency of a witnefs* 

t Se£h 133. And therefore it feems agreed, that it is no 2. St.Tr. 3341 
good ei^ception againft ^ wjtaefs, that he has a maintenance 

from 



44 * 


Of E V I D E N C E. Sfc a. 

from the king; for every o jC may maintain his nwn wiN 
ueil'cs. 

^ f Se^, 1 ^ 4 . So alfo it hath been adjudged to ht lio 
* St’ Tr TsI' exception againft a witnefs, that lie Im received a re* 
4! Stixr. 121. ward for having made a diicovery of the crime to be proved 
Kely. iS. againft the priloner^ 

(v?) Kclynge 135. Alfo it hath been {a) ruled to be no good ex- 

T ception, that a witn^^fs hath the promife of a panlon or 
other reward on condition of giving his evidence, uniefs 
3?St.Tr.2ai, fuch reward be promifed by way of conha£l forgiving 
zit fuch and fuch particular evidence, or full evidence, or any 

1. Hale 704.. in the Jeaft to bias him to go beyond the truth ; which 
K ^ being cafily avoided in promifes or tlireats of this kind, 

4. State Trials it is certain that too great caution cannot be uled in making 
S21. tliem. 

Pothering- ^ 126. Fifthly, Ifaw'itnefs think himfelf in- 

ham^.Green- altliough ill point of faft he is not, he fliouldnotbc 

** examined as a witnefs. 

i.TcrmRep. \ Sc^f. SIXTHLY, But it is an eftablilhed rule, 

that a perlon who has figned a deed, or any negotiable in- 
llrumciit for tlie payment of money or performance of a 
duty, lhall not be permitted to give teftimony to invalidate 

it. 


Dr. Dodd’s ^ Seff. 138. Therefore it has been held, that the perfon 
C*^L whofe name is forged to a bond, cannot, on an indictment 

Loft.GUb, for the forgery, be admitted to prove that the name figned 
jt2». 232. is not his iignature, except he has a relealc from the lup- 
Bull. N. P. pofed obligee of the bond, 
isa • 

RuM's^'afe, t 139. So alfo on an indiftment for forging a rc- 
CVeb C.L.8. ceipt for tiie payment of money, the perion whole name is 
figned to the receipt is not an admilnble witnefs to prove the 
forgery. 

^ ’ t *40* So alfo on an indiflment for forging a let- 
Rhodes*, attorney whereby the prifener transferred ftock, the 

2. Stra. 728. proprietor of the Itock is not a competent witnefs to prove 
Parr's Caio, the forgery ; but it feetiis, that he may be admitted to prove 

Calcs C. L. amount of the ftodc and the intereft that was due. 

345 * 

Waller t 14 ^* So where J. the indorfee of a promiflbry note 

She lie vT, inclorfcd it to B. who gave it up to C. in confidcrat .on of 

1. Term Rep his bond given for the amount t>f it, and on an affion on 
* 9 ^' this bond being brought againft 6’. the defendant produced A, 

as 
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Ch. ^6’. • 

as a witnefs to prove that the cohfideration given for the 
note was^nfurious ; the Court decided, that the indorfer 
of a note, independent of any queftion of intcreft, could not 
be permitted to prove a note void which he himfclf had 
indorfed. 

f SeSi, 142. But where the perfon whofe hand is forged Bull. N, 
is not dircftJy interclled in the queftion, he may be admitted 
to prove the forgery ; as in the cafe of Rex v, IVilUy^ho was 
jhdidVed for forging a receipt from a mercer at Oxford^ the 
mercer having before recovered tlie money in an adlion 
againft was admitted to piove the forgery. 

Seventhi.y, In criminal cafes, witneftes though appa- 
rently intcrefted are admitted from neceffity. 

t 143. As in an indiftment for a cheat, by im- Rex •u. 
pofing on B. a Ipurious liquor as genuine port wine, M*Carry, 

A H, is a competent witncl's ; for as fu-h cheats are feldom 
praftifed except between the parties themfclves, they w^ould 
otherwife be committed with impunity. 

t Seff. I44r So where the indiftinent charged the defend- Rex-i;.Moife 
ant with tearing a note in which tlie defenriant promifed to btra. 555. * 

pay fo much to A, B. the pay&e of the note was admitted a 
witnefs, although it was objedled that he was (wearing to fet 
ttp his own demand. 

f 745. So alfo it is faid, that if an indiclment Per Holt, " 
charge the defendaiu with having defrauded a woman of a Chief Jufticem 
bond or note, by j)erfuading her that he could fecure the 7 * Mod. 129* 
affe( 5 Bons of a man Ihe loved by a certain fpeil or ciuirm, 
the woman is a competent witnefs, although her evidence 
tends to deftroy the validity of the bond or note, by fliew- 
ing that it was given for an illegal coiifidcratioii. 

f Sen, 146. So on an indiftment for an affault, the Rex «y. Fox, 
perfon alfaulted is a competent witncls to prove tlie affault, 1. Stra. ^2. 
although lie has laid a wager that he would coiivift the 3 - Term 
defend'ant. * 7 - 

‘ f Sen, 147. In an aflion alfo on xhz ft atute e/ Bull. N. P. 
againft the hundred, the party robbed may hirn/clf be a 289. ^ 
wiuiefs. 

As to THE FOURTEFNTH PQINT, VIZ. How far Religious 
Sectaries may be witncllbs. 

•f Se<^ 148. It feems agreed to be a good exception that 
a witnefs is an ikeidel; that is, as 1 take it, that he be- 
lieves 
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lieves neitlicr the OJd nor New Teftamcntto be the word of 
God; on one of which our law requires the ohth ihould 
<3> It U faid adminiftcred (a). 

by Lmi (hkfy that an i nJLiel c^nwoih^ a witnefs, Co. Lit. 6. and the ccnftrudlion which 
Haw KINS has made upon this paffage is warranted by the fame authority, a. Jnft.4.79. 
3. Inft. 165. 4. Inft. 279. See aifo Fkta bk. 5. c. iz, p. 344. Bra€t. 116, But 
1*0 RD Hale doubts whether it be eflential to the validity of an oath, that it fhould be 
taken upon the Old or New Tcftament, 2. Paje 270. And it is now fettled, that all 
pci (bus profflhng to believe in a god, though neither believing in the Old or NeW 
Teftaratnt, may be witn.lTes, if fworn according to the ceremonies of their ow'ii re- 
£gion. 1. At. ai *. kq, Abr. 397. s. Wiif. 84. Co. Lit. 6. note (zj. Cowp, 3^0. 


Omichund 1;. f Seff. 149. It Kas been'determined, that a fubjeSof the 

Ba^er, Great Mogul profeffing the Gentoo religion^ fworn according to 
t .21. ceremonies of that religion, is an adniiiTible witnefs ; 

I. Atk. 46. for the Gentoos believe in a God as the creator of th^ uni- 
verfe, and that he rewards thofe who do well, and puniftics 
all thofe who do ill. 

Fackenorv. t Se^. ICO. Fo alfo a Moor fworn upon the Koran ac- 

Sabme. cording to the ceremonies of the Mahometan religion, is a 
^ood witnefs, 

1. Atk. 39. t ^ heathen has been ad- 

mitted a witnefs. 


t Se£i. 152. It hath alfo been determined, that a cove- 
nantor who, inftcad of being fworn in the ufual manner 
by laying his right hand on the New Teftainent and after- 
wards killing it, takes an oath by caufing the book to be 
held open before him, and lifting up his right hand, takes as 
■ ftrong an oath as any other witnefs : the form of the oath 
J^lildronc's in this cafe is, “ You fwear, according to the cuftom of 
Cafe. Cafes your country and the religion you profefs, that the evi- 
in Cro. Law 4( Lidice you fliall give between our fovercign lord the king 
V and tlie prifoner at the bar, fliall be the truth, the whole 
truth, and nothing but the t^*uth, fo help you, God.’* 


Hutton v, 
Coie, 
f. Sid. 6. 


Wells -i/.Wih 
liams, 
s. Ld. Ray. 
sSz. 

Vern. 263. 
Her Lcl. 
Man.'' field, 
Cowp. 3S9. 


f J53. And it is now fettled, that A jew may be 
fwopi in a crimijial egfe on the Pentateuch^ according to the 
cercmcnics of th^* Jeyvilh religion ; and it is faid, that this 
praftice is the ancient ufage of the cMumon law, and that 
Jews were thus fworn prior to the eighteenth year of iirf- 
wardtbe \viief| they were expelled the kingdom. 


I Atk. 27. 


Bull. N. p. 
202 . 


.+ 154. But it is faid, that an who has no 

belief of a God, and an imprecation oftlie Divine Being upon 
him if he fwear faifely, cannot be a witnclV; for perfons 
denying the he ng or attributes of the Deity, pnnot confidcr 
them Pelves as bound by the obligation pf an oath, and 
therefore aie not credible. 
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t Sect. 155, So alfo if it appear that a perfotf fcas ho WBite’s bafet 
idea of a Cod or religion^ is altogether ignorant of the ob- Cafes Cr'o, 
ligation of an oath, a future ftate of rewards arid jfjunifli- scTiec if. ’ 
hients, the exiftence of anbthcr world, or what becomes of Let?, 

Wicked peo{)le after their death, he ought not to be fworn : i.Atk. 43.45^ 
but a perlbn fworn ori the New Teftament, who*on being Cel. Kenyon, 
alked if he believed in the holy gdlpels, anfwered, after fomc u-7' 
prevarication, that he believed in them as far as he ttiider- ^ 
flood them, was allowed to give evidence. 


t Se£f. 156. And it IS held, that perfons excommimicated^^^^^^ *9** 
cannot be witnefles, becaufe being excluded out of the 3*Clack.U*nw 
church, they arc fuppofed not to be under the influence of 
any religion. 


t Seif. 157. The ftatutc 3. Jac. 1. c. 5. cnafts, ** That 
every pop'ijh recvjant convUi lhail iland to all intents and 
^ purpoiss difablcd, as a perfon lawfully excommunicated,” 
and therefore Lord Coke refufed to admit. them as witnefles ^ ^ 2. BulK, 
between party and party {a ) ; but it is faid, that this is too b'ViL N.P. 
fevere, and that the purport of the ftatute is fatisfied by the 293. 
difability to bring an a&ion. 


+ Seif. 158. But by 7. and 8. Will. 3. c. 34. f. 6, which 
allows the affirmation tiicrein delcribcd to be accepted inftcad 
of an oathy it is enadted, “ That no quaker or reputed quc.ker 
fhail by virtue of this aft be qnaliiied or permitted to give 
evidence in any ciiaiinal caufes, &c.” 

f Se^.. 159. And on this ftatute It hath been decided, 
that a quaker is not an admifliblc wdtncfs upon making an (^) Stra. 
affirmation in an appeal of murder (^), or on a motion for 
an attachment for not performing an award (r), on a motion 
for an information fora mifdemcanor (i), or on exhibiting (J) 2.Butr. 
articles of the peace U). * * 

(^)i.Stra. 527 - 

As to THE FIFTEENTH POINT, viz. HoW fat iltfantS, 
aliens, and perfons deaf and dumb, may be wltncflfcs. 

Seif. 160. It is (/) certain, that want of diferetion 
is a good exception againft a witnefs ; on which account Sum. 263. 
alone Ig) it fceins, that an infant may be excepted againft; 2. Hale 278, 
for in fome cafes an infant of nine years of age has been al- Brown). 47. 
lowed to give evidence. 

t Seif. i6i. And in the cafe of a rape committed 
upon a female infant of fuch tender years that Ihe has 
not fufficient underftanding to be admitted to give tefti- 
n:ony on path, it was formerly held, that the information 
file gave to others of the fafts and circumftanccs might 
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l>c given in evidence by thofc to whom (he made the commu- 
t. Hale nication (<?), but this was never prafiifed but upon ex- 
traordinary occafions (^), and the doftrine was^ loon over- 
ri) IK Mod. ruled (c) i and it is now fettled, that if an infant appear, by 
*28. * * anfwers toqueftionspropoundedby the Court for the purpofe, 

2. Hale 278. to entertain fufficient lenfe of the danger and impiety of 
(f)i.Atk.29. fallhood, (he may be fworn and examined, however young 
ell* Cafes^'^* years (he may be (a ) ; but that unlcls infants liave fuch 
Cro. Law fufficient diferetion, they cannot give their teftimony ; for 
104. no evidence can be received, under any ciicumilances, ex- 

i. Stra. 700. cept upon oath (r). 

({/) Brsficr's ^ ^ 

Cafe, Calcs Cro. Law 182. (r) S.C.Bull- N. P. 293* 

(/) i.St.Tr. SeSf. 162. But it feems agreed, that it is no good f f) ex- 
»S 3 * ception againft a witnefs, that he is an alien, or vilkiu, or 

bondman, &c, 

Ruflon’sCare, ^ 163. Alfo it feems, that a man deaf and dumb, with 

Cafes C. L. whom communication can he made by means of ligns, 8:c. 
See* alfo admitted to give material evidence againft a prifoner. 

Jones* Cafe, Cafes C. L 97. 

As to THE SIXTEENTH POINT, viz. Ill what maiiiier 
witnefles are to give their evidence. 

2. Hale SeJi. 164.. It hath always been (fn) agreed, that the 


irsidcrfin matiori for a (/) inifdemcanor, mull alio be upon oath. 
325. And it is laid by 6'ir Edwaid {k) Cok^i^ “ 'fhat we never read 

(/) !• Siderfift any ftatute, ancient author, book cafe, or record, that 
* Y* - A ‘‘ in criminal cafes the party accufed ftiould not have wit- 
{ ^ - 79 * ic uvorit for him, and tl^nefore that there is not fo 

much as frinttHa juris againft ii/* And it is faid by 
(A^2. Hale AJatthew that there is no known law againft it. 

to) C. Car. However, there having been a conftant im* 

memorial [m) practice not to fufTer witnefTes to be fworn 
i.Bulftr. 147. againft the king upon indiftments of capiial crimes (^/), 
** except in f^^me oafs fpcciallv provided for by ftatute ; and 

7/7!* tiic judges being always tender of departing from the fettled 

<;;/vidc3i. praCllce of their prcdcceflbrs, and generally chooliug rather 
Ki. c. 4. to prefume it 01 iginally founded on feme ftatute or otlver 
4. Jac.c. X. j^rodd foundation, than to fufTer the reafonablenefs of it to 
be nicely inquired into, which might be an inlet to endlefs 
uncertainties ; it w^as thought ncceflary to cna<ft by I 'Ann, 
c. 9. f. 3. T hat every pevfon who lhall be produced or 
appear as a witnefs on the behalf of the prifoner, before 

he 


**3 . _ 

2. Bulftr. 147. alfo ti-jat the evidence for the defciuianr in an (h) appeal 
{b) a. bt. Ir. caintai or not capital, or in an indictment or infor. 


evidence tor tne King mult \n an caies De upon oatn, an( 
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he or (he be admitted to depofe, or give any manner ot 
evidetyc, (hall firft take an oath to depofe the truths the 
whole truths and nothing but the truths in fuch manner as 
the witnefles for the queen are by law obliged to do; 
and if convifted of any wilful perjury in fuch evidence, 

(hall fuffer all the punifhment*?, penalties, forfeitures, and 
difabilitics, which by anv of the laws and ftatutes of this 
realm, are or may be infliited upon perfoiis convided of 
“ wilful perjury.” 

t Se^. 166. It feems, that peers of the realm have no 
privilege in criminal cafes as they have in civil cafes, (i;i>3.Kcb.Si, 
of being examined upon their honour (^), byt that the evi- 
dence they give as well before the grand jury as the petit ^ 
jury, muft be upon oath (c)^ and if they refufe to be 
(worn, may be fined and committed for a contempt of the , „ „ 

+ Seff. X67. It is faid alfo, that it is not fnfScient for a 
witnefs to depofe ‘‘ as he thinks or perfuades himfelf uohs. 

First, Bccaufe the Court muft give an abfolutc fentence, 
and therefore ought to have more furc ground than think- 
ing. Skcondly, Becaufc the witnefs cannot be profecuted 
for perjury (f). Thirdly, Becaufc the judges, as , Ha\vk*^ch 

are always to give judgment fecundum allegata et probata^ not- pe^'ury’'^ * 
withftanding private individuals tliink. otherwife. contra. 

t 168. It feems alfo, that a witnefs (hall not be 
permitted to read his evidence (/), but he may rcfrdh his (/75.S;.Tr. 
memory from any book or paper, if he can afterwards I'wear 
tothe faft from his own recollcftion ; but if he cannot 
(wear to the faS from recolledliori any luriiier than as 
finding it entered in a book or paper, the original book or g^ferm Rep, 
paper muft be produced (g). 749. 

t a general rule, that a w^itnef? cannotbe 7- Mod. 119, 

alkcd any queftion the anfwering of which may oblige him Rex -v.Ed. 
to accufe himfelf of a crime, or fubjeft him to penalties or wards, 
punilhmcnt ; and therefore a witnefs may be aiked if he has 4- Term Rep* 
ever doed on the pillory 9 fpr ihc anfwer cannot fubjedl him to 
any puniihment. 

As to THE SEVRKTEFNTH POINT, viz. In wliat man- 
ner witnelTcs arc compellable to actend. 

Se/f? 170. I take it, that in profccutions for fh) roifde- ^ 
meanors the def^iudant may take out J^bpoena^ of courfe; Xr. 9*69. ^ * 

3. State Tr. 238. 252.4*0. 
bur 



Oit E V I 0 E N G E. 


m 




W Vide f. fcut that in capital cafes'he hath no (a) right, by the coirf** 

procefs againft his witnefles yrithbut 1 
(i}St.Tr!995. ^P^cial order of the Court. And it is faid in Turner* s Cafe(^i)i 
that the Court cannot grant the prifoner any precept td 
bring in his witlicffcs, 6cc. 

171* But by 7. Will. 3. c. 3. f. 7. All perfons ac-* 
cufed and indifted for any high treafiny whereby any 
corruption of blood may eniue, fli all have the hke pr6-» 
cefs of the court where they fhall be tried, to compel their 
** witnefles to appear for them at any fucli trial or trials^ as 
“ is ufually granted to compel witnelTcs tef appear againft 
« them.’* 


ScSi* 172, And it feems, that flnee the ftatute of !• Ann* 
c. 9. fet forth more at large in the precedent feftibn, which 
ordains, 'I'hat the witnefles for the prifoner ftiall bo 


‘‘ fworn/* procefs may be taken out againft them of courfe 

ff) Thecom. 

pulfory procefs to bring in \Vitnefies iit criminal caufes is either by fuhpotna jfTucd ii< 
the king’s name by the jiilhccs where the plea of not guilty is to be tried, or the juf- 
ticcs or coroner, who take the examination of the perion accufedj and the information 
of the witneiTes may at that time (and this is the ufual way), or at any time after, and 
before the. trial, bind over ihc witutfTcs to appear at the fcHions, and if they refufc to 
be bound over, may conirhit riiens fur contempt, -r Hale 5a. 282. and ailo, if they 
ncgleft to appear when over, they fliail forfeit vheir recognizance. 1. Burn’sr 

Ju'&icc 5?s. Where a wirnei’s is a prifoner in execution for debt, he niiift b?* brought 
Up by hah fas o-rpus ad ujhficandum^ to give his evidence. 2, State Trials 5S0. 
4. Stote Trials 37. 


As to THE EIGHTEENTH POINT, v/z. III what CafeS 
witnefles may be allowed their expences. 


173. It feems, that in civil proceedings a witneft 
is not obliged to attend, unlefs his expences are tendered to 
him pnrfuant to 5, Eliz. c. 9. ai^d if after fuch tender ho; 
negledt to appear, he may be fined according to the di- 
reftions of that ftatute, or puniflied by attachment for a 
contempt of the Court, as tlie circuniftances of the cafcf 
(«/) Ld,1tay appear to be., {d) But in criminal praccediOgs the 
i$29. ' demands of public juftice fuperfedc every confideration^ of 
S^angc 1054. private inconvenience; and witnefles arc bound, uncoim 
513 * ditionally, to attend the trial upon which they may be fum-* 
^B.R. ri 313. naoned, and be bound over to give their evidence. To per- 
' * * ' foils of opulence and public fpirit this obligatidn Cannijot be 
cither hard or injurious ; but indigent witnefles grew weiry 
of cxpenfiyc attendance,^ and frequently bore ^tbeir own 
charges to their great hindrance and iofa ; 

(0 2- Haie (r) complains of the want power in :^wdgc8 to 
282.* witnefles their charges, as a great defeft in this part of ju-’ 

dicial adminiftration* 


^icU 
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, f 174. And it is recited by 25. Geo. 2. c. 36. pro- 

Tbat«rnany pcrfoiis are deterred from profecuting perfons 
guilty of felony upon account of the expcncc attending fuch e^pwccs.^ 
prbfccution whereupon it is enajftcd, That the Court . 
before whom any perfon has been tried and cpnvifted of 
any grand or petit larceny or other felony, at the prayer 
of the profccutor, and In gonfideration of his circum- 
« fiances, may order the treafurcr of the county in which 
the offence (hall have been committed, to pay fuch pro- 
fecutor fuch fum as the faid Court fhall think reafonablc, 
not exceeding the expences he fhall appear to have been 
put to in carrying on fuch profecution, making him a 
reafonable allowance for his lime and trouble therein ; 

“ which order the clerk of aiGTize, or clerk of the peace rc- 
“ fpCwtively, is hereby required forthwith to make out and 
“ to deliver unto fuch profecutor, on being paid one fhil- 
** ling and no more; which order the treafurcr ihall forth- 
** with pay to the profecutor or his affigiw.’’ 


t Se^. 175. But the foregoing^ Ifatute having only re- Poor witnefTef 
moved the inconvenience as to profecutors, it is further allowed their 
enafted by 27. Geo. 2. c. 3. feft. 3. “ That when any poor 
“ perfon fliail appear on recognizance in any court to give 
evidence againft another accufed of felony ; the Court, at 
the prayer, and on the oath of fuch perfon, and on con- 
‘‘ ficleration of his circumftances, in open court, may ordei* 
the treafurcr of <he county or place where the offence 
“ was committed, to pay what fnm to the Court fhall Icem 
“ reafonable for his time, trouble, and expcncc; which 
order the proper officer of fuch court fhall. make out and 
delivei* to fucli perfon, upon being paid fix-pence ; which 
order the trealiircr Ihall pay as aforefaid’’— except by 
par. 4. within the county of Mtddlefex (a)j where the fame ffl) i. 

Ihall be paid by the overfeers of the poor where the perfon 

was apprehended. tWs 5?"^ 

as the meaning of the ; but it certainly is not To cxprcITed in Ruffhead’s Colledtioa^ 


t Stfl. 176. And as this laft recited aft extends only tp* 
poor perfons appearing on recognizance; and the 25.' Geo. 2. 
c. 36. before mentioned, gives relief only where the offender 
h convifted; it is further enafted by 18. Geo. 3. 

** Tliat the Court before whom any perlbti has been tried 
and convifted, or tried and acquitted of feionV, in cafe it 
“ fhall appear that there was a rcjfonable ground for the 
profccutioh^ and that the faid profifcutor hath 
profccutcd, mav order, upon the prajw of the faid profe- 
cutoff the treafurcr of the county, riding, or divifion, in 
wbkh the offence fhall have been, or h«ye been foppofed 
to have been, committed, to pay fuch profecutor fuch 
VoL. IV, G g fum 
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“ fum of money as to the faid Court (hall feeifi reasonable* 
not exceeding the expences o^vliich it fliall appeacr he has 
** been bona fideyxkt to, in carrying on fuch profecntion> 
making, in cafe the prdfeciitor (hall appear to be in poor 
circumftjinccs, a nafonable allowance for his trouble 
‘‘ and lofs of time ; which order the clerk lhall deliver on 
receiving one Ihiiling, and the treafurcr ftiall pay as 
^ aforefaid.** 

t SeSii 177. And by 18. Geo* 3. c. 19. f. 8. The 
** Court where any perfoii fliall appear on recognizance 
“ or fubpoena to give evidence as to any felony, whether 
any bill of indidment be preferred or not to any grand 
“ jury, provided the faid perifon fhall in the opinion of the 
Court, bona fine have attended the faid Court in obedience' 
to fuch recognizance or fubpeena, may order thetreafurer 
to pay what to the faid Court it (hall appear the faid per- 
foil was bona fide put to, by reafon of the faid recognizance 
“ or fubpa*na, making, in cafe he is in poor circu alliances, 
a rcafonable allowance for liis trouble and lofs of time ; 
for which ortlcr the clerk fliall receive fix-pence, and the 
treafurer fliall pay as aforefaid/’ 

t 178. And by 18-GC0.3.C. 19.^9/^ The quarter feflion 
may alter or lay down fuch rules and regulations concerning 
any colls and charges to be allowed to any perfon by vir- 
tue cf this a fl as to them fliall feem juft ; which rules 
and regulations having received the approbation and fig- 
nature' of one or more of the jiiclgcs of affize, fhall be 
binding on ail parties wh’atfocvcr ; and no perfon lhall be 
** allowed a greater fum than according to the laid rules fa 
approved of, 

As to THE l5:rNi:Tr:2:?!Tii roiNT, ws. What evidence 
maintains an indictment. 

(tf'j.Ch. %?. Having already fiiew'n, (/r) that, according to tlie later 
MX. 11$. . opinions,:, wliere otic is indk^cd upon a ftatOtQ, and the 

Ch.jo. fe6lt.9i evidence doth not bring the cafe within the ftatute, b^t yet 
: proVes the xiffcncc in the indidlment as it is an offence at 
the ccOTiuon law, the cicfcndant may be found guilty at the 
common law, and tbe. 5 V(>]fds contra formam fittiuii rejefted as 
lurpdusi ': 

( 3 ) Ch. 35. Having alfo fhewii, (b) tliat it is firongly liolden,* that a 
iett. II.; ; f(:!iU.ad|^guilty.of an iudi^ him 

■ ^ as only proves hin) to have 

be^nai^ciflarjf bcSrQ, tlfe iiidi^t- 

" ' ' 

lihiU 
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rfhall ift this place take notice only of the following par* 
ticula^; 


ScJf. i7g. First, That it is a fettled rule fa) in all Sum. 264; 
cafes, whether capital or not capital, that the day laid in the * ^ 

indictment or (/y) appeal is not material upon A^idence? but 
that the defendantmay be conviSed upon proof of a faft at j.inft 130. 
any other time, whether before or after the day laid, fo (c) t. Salk. i&S. 
that it were before the time when the indictment or appeal 
were preferred: and agreeably hereto Sir (d) Henry 
was found guilty of an indictment of high treafon laid on s^ateTriali 
the thirtieth of in the eleventh of Chnrles the Jccond^ 9, 
upon evidence of a faft done the tliirticth of January^ in the W Sura. 187; 
firft year of Charles the feemd^ 


4. State Trials 9. 3. Kclyngc x6. {d) Sum ^4. 2. lA(t. 318. 3* Inft. i30« 

Confirmed by all the judge's in the cafe hf Lord J}^lmcrinO| State Trials 587. and 
Towuiey’s Cafe, Follcr 7, 8. 


Se4f^ i8o- Secondly, That where the lime proved 
varies from that laid in the indictment or appeal, the jury 
may either find the defendant guilty generally, in which 
calc the forfeiture lhall relate to the time laid, till the verdiflb 
be falfificd by the pirty intcrefted (as it mav be in this (r) (e) Sum. aF 4« 
refpeif, though not as to the point of the offence) • or they * 70 - 
may (/ J fpecialiy find him guilty on the day on whidh the 
fa£t is proved, whether before or after the day laid in the Ch. 51. 
indiftment or appeal, in which cafe the forfeiture (hall rc-^ (/) Kely.idi 
late to the day 10 fpecialiy found. But where a verdift ex- Summ. 264. 
prefsly finds a defendant guilty before the time laid in the 
indictment or appeal, whether it may be fallified, as to the 
time, by the party interefted, as it may be where it finds 
him guilty generally of the offence in the indiclmeiit or ap- 
peal, upon evidence of a fa£t after tiie time laid, may deferve 
t‘o be confidcredi 

Se^. 18 k. Thirdly, That wlierfe a certain ff) place (^) Salk. • 
is made part of the defeription of the fa^f which is charged 661. 

Again II the defcndaiir, the leaft variance aS to fuel! place be- 
tween the evidence and indiftment is fatal ; ai where a tref 
pafs in taking away goods, ok any other offence is allcdgcd 
in futii a pArifli irt the houfe <)f y. S. or in fiich a parifh in, 
d play-lioufc in Lincoln* s^-inn-fields, arid lipon divide nee it 
Appears to have bfeen done at the houfe of a different per* 
fon, or that there is no play-horife in Lincoln s inn-Jields. 

i$ 2 . But it is a fettie4'(^^ ^ that a place 
^pjy tor a venue joaii indidment or app<^l is no way ma 
terial upon evidto^ a proof Oi tl^ crune at 

t5|a 
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Kely, 33. Seil. 183.® Alfo it hath been (i) adjudged, that after a 
Lord crime hath been proved in tlic county in which it is laid, 
Pi^eftmifSCa c, be given of other inftances of the fame crime 

confirmed^ by in another county, in order to fatisfy the jury. 

Lord Mansfield in Henfey *8 Cafe, i. Burrow 650. 

(cj Kclynge 5^^, 184. Alfo it was (f) adjudged, in Sir Henry F’ane^s 
» 4 -» * 5 - Cafey that where one is indiSed for high treafon in com-, 
t« Tr. 7 . puffing the king’s death in county ^ and the levying of war 

m the fame county is laid as an overt- adt of fuch treafon, 
(J) For It IS proved in the fame county by one witnefs, the levy- 

fome overt-^^ war in another county may alfo be proved by another 

adt be proved witncfs. But it feems to have been (e) agreed at the fame 
in the fame time, that where the levying of war is the treafon for which 
county, for party is indifted, it mim be fully proved in the county 
rl'nTffinV in Which it is laid. 

compailing 

could no way be faid to be proved in the county wherein it is laid. See the books 
above cited, (e) Kelynge 15. and Deacon’s Cafe, 9. State Trials 558. Foilcr 9. 

185. Alfo it feems, that at this day the levying of 
war can in no cafe be given in evidence as an ovcrt-a6l in 
any county in which it is not laid, unlcfs it tend to prove 
fome overt-adt that is exprefsly laid ; for it is enadlcd by 
(/) Foft. 245. 7. Will. 3. c. 3. f. 8. “ That no (/) evidence fhall be ad 
mitted or given of any overt-aft that is not exprefsly laid 
“ in the indiftment againft any perfon or porfons wliatfo- 
ever.” 

U) Captain Se5l. 186. Ill the conftriiftion whereof it hath been 
yaughan’s adjudged, that where one is indicted for high treafon in acl- 
5- Stau: hcring to the king’s enemies, and certain afts of hoftility 
' 33 • ^ certain fliip called the Clencarty^ are laid as 

the overt-afts of fuch adherence, no evidence can be given 
of any other diftmdl aft of adherence, having no relation to, 
nor any way tending to prove, what was done in the Qlen^ 
carty^ though it conduce to prove the fame fpecies of trea- 
(pn; and therefore that on fuch an indiftment no evidence 
can he given of the prifoncr’s having run away to the enemy 
in a cuftom-houfe-boat, &c. 


any other place in the (a) fame county, maintains the in- 
diftment or appeal as well as if it had been proved jn the 


(a) 2. Hale 

indfupra ch. *5. feft. 3StQ 54.andCro.£liz.,ii. 


<i) ll6ofe- ^ Setl. 187. But it hath been (A) adjudged, that where one 
#dad’< Cafe, is indiSed for high treafon in compailing the king’s death, 
4. State Tr. aijj a confult and agreement to alBiffinate the king is laid as 
I to of the oreit-ft£U of fuch treafon, the defendant’s giving 

about 
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eh. ff6. 

^bout among tlie conspirators a lift pf the perfons names 
'who '^ere intended to oe employed in the allkflination, may 
be given in evidence againll him upon fuch indiAment, be- 
caufe it naturally tends to prove nis agreement to the in- 
tended ailal^nation, wjiiich agreement is one the overt- 
a£ts laid in the indictment. 

SeSf. i88. Alfo it hath been {a) adjudged, that where the (a) Francis’s 
writing of feveral trcafonable letters is laid as an overt-aCt Cafe, 6. State 
of high treafon in compaffing the king’s death, and the pur- Trials 58 to 
port of fuch letters is only fet forth in the indiSment with - 
out a particular recital or defeription of any of them, the indiftments 
particular letters making good fuch charge maybe read at theveryworJs 
the trial. charged to 

have been 

treafonable have been fet forth. 2. St.Tr. 74()«ai9. 


Se^. 189. FoimTHLY, That where feveral ovcrt-a<fts are 
laid in an indiftment of high treafon, the proof of any (A) (A) Lowick’s 
of them maintains the indiClment as much as if every one 4» State 
of them were proved. andt/c^; 

Cafe, 6. State Trials 216. i. Hale 122. Foiler 104.. 


SeSf. 190. Fifthly, That where one is indifted for 
writing a (r) libel fecundum tenorem fequentem^ or for forging (r) Salk. 66a. 
a deed fo and fo deferibed, any the leaft variance between Hobart 272, 
the libel recited, or deed deferibed, and tliofe given in evi- 
dence, is fatal ; but that the fubjiance only of a libel 

is fet forth, it is fufScient if the litel be proved to have the 
famcfenfeasisfetfor^h(t). rt)Thewora 

“ afqrefaid'* implies, and bindi the paTty to an exa^. repital, Dougl. *97. So alfo the 
words “ as fo/foivs, that is to fay^' are altogether as certain as if it h.id been faid, “ in 
“ the ivords and figures folltnvingy that is to fi^y^ Powell’s Cafe, 2. Bl. Ri'p. 708. Rut 
the words “ in manner and: form follo^iuin^.^ that is to favt** do not bind the parry to re- 
cite the ihftrurAcirt verhutiMf nor render mere fumal onriffions or miftakos fatal. 
May’s Cafe, Douglas i95» perjury, on an affidavit recited . to the tenor and 
“ efie 3 » ^c'* where ‘‘ was inferted in the indifitment! inftcad of under- 
“ flood,*'' the variance was held not fatal, Beach’s Cafit, Cayyper 229. So alfo ia 
foraery, where the bill given in evidence was “ value receiVilT and the rccitr.1 in the 
indiament wa» ‘^ Value recein/ed,** the variance was determined by all the judaes to be 
immaterial; for if is impoffiblc to mi^lake it. Hart =3 Cdfe, ’ Caffs Cro. Law 131. 
The true, difti.n^ion is faid by Lord Maksfield to be, that, where the oiniflion or 
addition of. aJcttcT docA not diang.c the tyord l^as td the variance 

is noti material*, bat that where the mif-rccited word Is in itfelf a worfi not intellicibic 
with the* context, there the^ariancy is. fatal. Salk. 660. Cowivi^o, DougUs T94, 
note 2'5«i ' Kutlby PbS/e^YS, if the Court once give into^lutionr of variances, they will 
never know where to ftop, and being once at fca wiUr.find it ailEcult to reach the har- 
bour again. 2. Str.23x, 232. 


i?r5. 19,1* , .Yet it feetni agm^d,,t^t it is rio-cyklence (:<) lloban 
Ii]i ahjr crimiiiaV^^^c thaythc^dpicad^ fo a^od fo, or ■ 

to Ktc^’ejpS'j/Vecjivife.ihe • 

very words, io juflge of ffieir force ah3”efFeft. 

' Gs3 Stff. 
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Seif. 192. Sixthly, That a variance bctvirccn an 
dlftment or appeal of death, and the evidence, as to the in^ 
Urumenral caule mentioned in fuch indi(^ment or appeal, 
(/i) 9. Cclcc» is no [aj way material, fo that the party be proved to havt 
^ 7 ; died by the fame kind of death as is allcdged in the indift- 

a. Hale 105. 

*9,. 185. inent or appeal. 

2. Ii3itr3i9. 3. Inftr 135. 30. Summary 265. G\^»^^o. tjj.. 

ib) See the Seif. 193. And therefore it is {b) agreed, that if one be 
books above jj^jj^ted or appealed for killing another with a fword, and 
upon evidence it appear that he killed him with a ftaff, 

* ^ * hatchet, bill, or hook, or any other weapon with which a 

wound may be given, he ought to be found guilty, for the 
fubilance of tlie matter is whether he gave the party a wound 
of which he died ; and it is not material with what weapon 
(c) VWc fup. hg gjjyg though, for form’s fake, it be (c) nccefiary to fet 
Inti ^ particular weapon. And on the fame ground it bath 

^ alfo adjudged, that an indictment or appeal for 

SurrmaryiGs- poifpning a man with one kind of poifon, maybe main- 
3. Inft. 319. tained by evidence of a different kind of poifon; for thp 
2. Hale fubftance of the matter is, whether the defendant did poifon 
aflnft. 319. dcceafcd, or not. (c) Yet it feems clear, that evidence 
i.StatH>ials of poifoning, burning, or fami (hi ng, or any other kind of 

р. 118, Over- killing wherein no weapon is ufed, will not maintain an 

bury’8 Cafe. jndiCtment or appeal of death by killing with a weapon ; 
f n 4 State evidence of killing wdth a w^papon will not main- 

Xr. 9. 21*^ indictment or appeal ofpoifoning, &c. becaufe they 

2 Hale 291. are different kinds of deaths ; and in like manner that an 

^Mackally’i indiCtrnent of treafon could (/) never be maintained by 

.r evidence of treafon of a different fpecies. 

9. LoKC 67. ' * 

(^) Sum.t«5. Seff. 194. Seventhly, That it feems a general 
Hale 292. rule, that wherever a variance between an indiCtment or 
Inft. 165. appeal, and the evidence brought to fupport them, is mate- 
rial or immaterial in refpeCt of the principal ; in the fame 
cafes alfo it will be material or immaterial in rcrpcdl of tliQ 
acceflary. 

(h) But there Seif. igS. EiGHTHLY, That it is (i) fettled at this (0 day, 
wcreainciently ^hat if an indi^Vmciit or appeal againil /f. JS, and C. for the 
death of 1). charge A as having given the mpftal blow, and 
trary*/fup. jB* and C\ as having been prefent, procuring and abetting, 

с. »9 fc£t. 7. and the evidence prove tliat £. and C. gave the blow, and 
GUb L.E. xhsit A was only prefent, procuring and abetting, yet it 

, - maintains the indiClnicnt ; becaufe in fucb a cafe, in the (4) 

345- of law, the aft of any of them is the aft of all. 

S. ^ C. 41. fi ’ riowilcn 98. 100. r, Salk eld 334, 335* Wallis's Cafe. 3. Mod. jzj, 
9. Coke 67. 4. H. 7. 18. Ab. F. Coroiie 60. B. Appeal 85. Coronc 140. S. P. C. 41. 
i.Hale 437, 438. 2. ournm 292. Sup. c. 23. fe£t. 7,6. c. 2$. fed. 64. (b) See the 

book* above citfd, and B. i.c. ja. ,ftCt. ch.31. feCt, 31. and 50. ch. 34. feft. 7. 
fth. 38. fca.8,9. ch.41. feft.6. Douglasaio. - ^ • • - 
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Seif. 196. Ninthly, That it hath (a) been refolved, ffi)Sancher's 
that if #ne be indidled as acccflary to two, and upon evidence 
'appear to have been acccflary to one of them only, yet he \\ J*?* 

/halt be found guilty. But it is hdden by Si> A/wrJr// Vide Keilw! 
Coke {b)t that if an appeal be brought againll tyro a$ prin- 107. and Tup. 
cipals, and againft another as acccflary to them, and one of ^.29.^46,47, 
thofe charged as principals be found not guilty, the acccflary jy 
is difeharged ; for which he gives this reafon,that becaufethe * 
plaintiff made him acccflary to two, he cannot be found 
acceflTary to one : but no authority is cited for the mainte- 
nance of this opinion ; neither doth it feem eafy to recon-» 
cile it with .the refolution above-mentioned, unlcfs the rules 
of evidence on an appeal difler from thofe on an indidt- 
ment, which I do not (r) find that they do as to other Vide fup. 
variances. 3 *’ 34- i 7 t 

38 > 39 « 


Se^. 197. Tenthly, That it hath been {d) agreed, (^)9.Coke67. 
that if a perfon be generally indifted for the murder of an- C. Jac. aSo. 
other ex malitia pracogitat&y and no exprefs malice^appear 
upon the evidence, but only (r) malice implied by law, yet (e) See B. x. 
he fhail be found guilty. c. ^i.f.iS, ig« 

andf. 4 ot 0 43. 

Seif. 198. Alfo it hath been (/) adjudged, that where (/)9.Cokc67. 
an indiftment fets forth all the fpecial matter in refpeft 
whereof the law implies malice, a variance between the in- 
diftment and evidence as to the circumftances doth no hurt, 
fo that the fubftance of the matter be found : as (^) where 
an indiftment for the murder of a ferjeant at mace in London ^ 
upon an arreft, luppofes that the fheriff made a precept to vVde the cafe 
fuch ferjeant for the arreft, and upon the evidence it appears ofRcxv Ba- 
that there was not any fuch precept, but that the ferjeant ker. Cafes 
made the arreft cx^^do at the plain tifPs requeft upon the Cro.Lawio^. 
entry of the plaint, according to the cuftom of the city ; for 
tjie fubftance of the matter is, whether the defendant killed 
^n officer in the lawful execution of legal procefs. 


Seif. 199. Eleventhly, That violent f A) preemption WCo.Litt.6. 
from plain circumftances is in fomc cafes taxen for full C. 179. 
proof; as where a man is ftabbed in a houfe, and another 
runs out with a bloody knife in his hand, and no lone clfc t^st.Tn 
is in the houfe at the time, AHb it is (1) faid, that a pro- 636, ’ 
bable prefumption is of fome weight, but that a light one is St.Tr.4o4 
UPt to be regarded at all. , 3 - St. Tr.^xg 

129* 6lg 4i|L 

894> 9Q>* 9^8, gig, 930. (j) Coke on Littleton 6. Comra. 3C7. 4. Cosiin. ijg. 

SeU, 2op. Twelf'^hiy, itisenafted byai. Tac. 

0.27. “ That if any “woman be delivered of anyilTue of her 
“ body, male or female, which h*nng born alive flrould by 
^ laws of this reaitn bo a baftaird, ^4 that Ihe ctidoavour 
Gg4 “pri- 
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privately, cither by drowning, or fccrct burying thcrcof» 
or any other way/ either by hcrfelf or the proctying of 
others, fo to conceal the death thereof, as it may Jiot 
^ conae to light, whether it were born alive or not, but be 
** concealed j in every fuch cafe, the faid mother fo offend- 
ing lhalf fuffer death as in cafe of murder, except fuch 
mother can make proof by one witnefs at the leaft, that 
** the child whofe death was by her fo. intended to be con- 
cealed was beru dead.’" 

(«) Kely. 3 *. 201- In the conftruftion whereof it hath been {a) 

a^Uale sSS, adjudged, that in order to convict a woman by force of this 
ftatutc, there is no need that the indiftment be drawn fpe- 
cially, or conclude conira formam Jiatuii \ but that it is the 
better way to fet forth only that the delcndant infatitcm maf’* 
culum vh'um parturiity qui qtiidcm i^fans maj'culus adturtc et 
ibidem vlvus exijicna naius per legem hujus Anglia fpurius fuk, 
Anglice “ a baftard;” and then go on in the ordinary 
way to (hew that flie murdered him, &c. contta pocem^ (sfr. 
for the (latute doth not make a new offence, but only makes 
fuch concealment an undeniable evidence of murder. 

( 0 Ktly# 3 i, Se^i. 202. Alfo it hath been {b) agreed, that where a 
33 # woman appears to have endeavoured to conceal the death of 

fqch child within the ftatute, there is no need of any proof 
that the child was bora alive, or that there were any figns 
of hurt upon the body, but it fliall be undeniably taken 
that the child was born alive, and murdered by the mother. 

(0 |:cly, 3 i. But it hath been (e) adjudged, that where a woman lay in a 

chamber by herfelf, and went to bed without pain, and 
waked in the night^ and knocked for help but could get 
none, and was delivered of a child, and put it in a trunk, 
and did not difeover it till the following night, yet ffie was 
not within the ftatute, becaufe flic knocked for help. 

WEely. Jj* Alfo it hath been {d) agreed, that if a woman confefs herfclf 
. yritU child before-hand, and afterwards be furprifed and de- 
livered, nobody being with her, (he is not within the ftatutc, 
becaule there was no intent of concealment. Afid therefore 
' foch caf« it lunft appear by figns of hurt upon the body, 

s^.*ijS.* ’ wnae Qther way (#), that the child was born alive. 

As to tttJ TwtMTtETH voiNT, viz. What may be 
^ven in evi^encp on the part cf the defendant. 

Sea. atJJ. It ftem# if) agreed, that Ian effault demefne 
^1. 1 .e.i«v may be j|iven in cvidpna on the general iffae'in an indidi- 
i*a. 3 - tnent, but not in an a£tioa of battery. 

/>> Savil it ** always ig) agreed, 

ifjonts !«».* defendant iii an information on a penal ftatute may 

give in evldeitce any exception in h^ favftdt in the bodv of 

' 'tlw 
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the aft. And it hath alfo been (<7)hoIden, that he. give («) i.R. Abr, 
in cvidegce any fuch exception in a prwift of the aft (h^ ^Vthisisleft 
caufc any fuch exception ihews that he did not aft againu ^ Savil 
the form of the ftatote) j but that he cannot (^) give in 3*. 
evidence any ciaufe of exemption in a latter i^tute, but B. Gen. Iffue 
ought to plead iu ^'idefup.c.,5. 

f. 113. (^) i.’R. Abr. 5Sj4 

t As to THE TWENTY-FIRST POINT, 'uiz. In wliat CafcS 
chara^fer may be given in evidence. 

+ Se£f. 205. If the defendant’s charafler is put in ifluc BuIl.N.P* 
by the profecution, the profccutor may examine to particular 
fafts ; for it is impoflible without it to prove his charge ; 
but in the particular cafe of an indiSment for barratry, tliis 
cannot be done without giving notice to the defendant what 
particular fails are to be given in evidence. 

f Se^, 206. But, except in thefe inftances, the profecutor Bull. N, P. 
cannot enter into the defendant’s charafter, unlels the dc- *96- 
fendant enable him to do fo, by his calling witncfics to fup- 
port it, and even then the profecutor cannot examine to 
particular fails. 

f Se^f. 207. The charailcr of a witnefs alfo can only be Bull. N.P. 
impeached by examinations into general charaiter, and not 
to particular fails. 

t Sc^. 208. It is alfo decided, that a party (hall never Determlnedim 
be permitted to bring general evidence to diferedit his own Haftings s 
witnefs, for that would enable him to dcllroy the witnefs if 
lie fpoke againft him, and to make him a good witnefs if ?ith 
he fpoke for him, with the means in bis hands of deftroying June *1789. 
his credit, if be fpoke againft him. 

t Se^. 209. But if a witnefs prove fails in a caufc Bull. N.P, 
which make againft the party vrho called him, yet the party »97- 
may call other witneftes to prove that thefe fails were other- 
wife. 

As to THE TWENTY-SECOND POINT, viz. Whether a bill 
^/exceptions lies to evidence in criminal cafes. 

SeSl 210. It hath been adjudged, that no bill of ex- **** 

Ceptions is grantable on an indiilment of treafon or felony ; 

that fuch bill never was nor ought to be allowed in any capital cafe, 2 St^ Tr* 
Karg. Edit. 450, And as this cafe is reported in i. Sid. 85. i. Keb.'384. it feems to 
have been holdcn, that it is not grantable on any indidlment ; and as it is reported in 
f. Lev. 68. andKcly. ij. that it is not grantable in any criminal cafe whatfocver» 
Vide e. 42;. ai;d the Rioters Cafe, 1. Ycrn. 175* 
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the ftatote of Wejimnjier the feebndy 13. Fdw. I. ft. I. c. 

C. 31. cum alijuis imflatitatur eoram aliqtdbits juflieiifiis pre- 
ponat txceputnemy having never been thought to extend 
to any fuch cafe, it being plain that it could not but caufe 
an innnitOidelay of juftice if it ihould. 

]Us V. Pref. • t determined, that a bill of 

naon the exceptions will not lie to the court of qnarter-feffions, upon 
_ an appeal againft an order of removal ; for that itmuft be fuch 
jBrr.5.c.77. ^ pjecjeJing in conftruftion of law is an impleading of 
thp party. 


CHAPit 



CHAPTER THE FORTY^SEVENTH, 


O T 

verdict. 


lyOR the general learning of vcrdias I (hall refer to other 
♦ books, and in this place take notice only of the following 
particulars. 

Seff. j. First, That it feems to have been (a) ancient- Co. Litu 
Jy an incontroverted rule, and hath been allowed, even by 227. 
thpfe pf the contrary opinioiij to have been the general 3 * Jnftitute 
tradition of the law, that a jury fworn and charged in a . 
capital (f) cafe, cannot be difeharged (without the (J) pri- 
foner’s confent} till they have given a vcrdidl. And not- a. Hale *94, 
Withftanding fome (e) authorities to the contrary in the a. State Tr. 
reign of king Charles the fecund, this hatli been holden for 
clear law both in the reign of king (/} Jams the fecond^ Anderfoa 

?in 4 (g) fince the Revolution. (^) Raym. 84. 

{c) And tJie 

fame is holden by Cckc as to larceny, and any cafe of member, j.Jnftitute no. 
Co. Litt. 227. b. But as to cafps of an inferior nature, the contrary hath been ad. 
judged, Raymond 84.. Vide i. Ventris 69. {<=/) 1. Andtrfon 103, 104. Fofter 36. 

Kclynge 47. 26. 52. Comberbach 401. 1. StateTrials 978. a. State Trials 155. 

277. 389. Raymond 84- (/> 3* S*« Trials 678. Vide fup. c. 44. f, ai. 4. St. 
Trials no. 178, 179. Sed vide Rookwood’s Cafe, 4. State Trials 649. and this was 
confirmed by the declaration of Lorjs Mansfield at the trial of Lord George 
Gordon for high treafon. Vide alfo 4. Cnmm^ 354. But fee this point argued at 
large, FoUer 29 to 39. where ia ccctam cafes there may be an exception to this gene* 
yai rule. 


SeSf. 2. Secondly, That it feems to have been (?,) Co. Lit. 
always agreed, that in all (i) capital cafes the jury muft 227. 
give their verdifk openly ip court, and cannot give a privy 3 * no. 

verdia. R»vm.i9j. 

1 Hale 300. 

4.Comm.’354. i. Hale 598. 2. Hale sop. (/) The fame is holden by Sir Edward 
Coke as to larceny, and any cafe of member, 3, Inft. 110. Coke Lit. 227. And it 
is faid in Raymond 193. that no privy verdift can be given in any cafe where the 
jury are to look upon the prifoner when they give it. ( 


Se£i, 3. Thirdly, That it is fettled, {h) that the jury WS, F. C 
inay give ^ fpecial verdi£i in any criminad pafc, whether 
capitalor not capital, as well as in a civil, a^naicsoi,: 

9* Coke 12* 63. I. Bulftrode 87, Vide infraf. S. But it is faid, Kelyhge 29, 304 
that it is diihonoarable for the Court to fuffer a fpepial verdid in aplaiu cafe. 

Secu 



VERDICT. 


(a) C. Eli*. 

2.76. 296.464. 
(i) Dyer*6i. 

4. Coke 43. 

9. Coke 81. 
jjalifon 14. 
Latch i»6. 
Plowdcn loz. 
Cro.EIiz.276. 
290. 464. 
Moor 407. 

B. Coro. I2I. 
But z. Roll. 
461. this was 
queltioned as 
to an appeal of 
death. 

(r) B.Corone 
a67. 

2 . Hale 302. 
Dalifon 14. 

5. P. C.165. 
Sec the book 
cited to the 
following 
leftion. 


Sect, 4* Fourthly, I'hat it hath been (a) adjudged, 
that where the j\iry find a man not guilty of an endictmeut 
or appeal of murder, they are nor bound to make any in- 
quiry, whether he be guilty of inanflaughter, &c. ; but that 
if they «^ill they may, according to the nature of the evi- 
dence, find^ him guilty of {1) manflaughter or (r) homi- 
cide fe defendendoy ox per irfortu7iium \ for the killing is the 
fubftance, and the malice but a ciicumftancc, a [d) vari- 
ance as to which hurts not the verdi£l. Yet the books 
feem to make this difference, that where the jury find the 
defendant guilty of manflaughter on an iiid]£i:ment of mur- 
der, they may give their verdidt (r) generally, without fet- 
ting but any of the circumftanccs of the faft ; but that they 
fhall not (jf) be received to find him guilty generally of 
homicide Je defendendo^ or per infortunium^ but mull fet out 
the whole circqmftances of the faft, and in the (g) corj- 
cltifion Ihew of what crime they find the defendant.guiity, 
wherein if they be miftaken, it is {h) faid, that the Court 
may notwithftandinggivc I’uch judgment as (hall appear to 
be proper from the circumftances of the fa£l fpccially fet 
forth. 


87. It is holdcn by two judges againft one, that where the appeal men- 
tioned three wounds, and the vcrdi£t tound but one, yet the variance was immaterial. 
Videc. 46. f. 37. and the cate of Stephen Self, Cafes C. L. 127. (e) See the books 
cited fupra lett. (/) 2. Hale 302. S. P. C. 15. 165. 3. Inft. 56. 26. H. 8. 5. 
Aleyn 12. (^) F. Cor. 264. 286, 287. 305. Vide Bcnlov/c 47. i. Anderibn 41. 
(/6) 43. AHize 31. F. Coronc 226, Crompton Z14. S. P. C. 165. VideBcnJowc 
47. I. Anderfon 41. 


(/) I. Ander. Sc^t,^ 5. ^FIFTHLY, That it hath been (i) adjudged, that 
103,104. And if the Jury Qnran indiiSimeat or appeal of murder 
alTdie^boUs defendant guilty of manflai^hter, without faying auy thing , 
cited under ^9 n^urdcr, it is jilfufficicntand voidy.iasib^ 

the fourth i ng ,pu}y . a yerdi^ for; p«:t And quare if the law ho: not 

feftion to let- the fame where the jury upon fiK-hlan Indiftment-fed A 
tlic defendant defendant killed the deceafed fe defendsndo or per infortu- 
is fau'iid'guii- a*id dp not cxprcfsly find that he did not murderhim, 
t^.of mwn , acpbrdihg to the geuerality of the ancient ('rfj auttoriticsi 

an /T'^urder^'fee if of the miqtdct t but'^ bfeoks 

whi^.^ak ofthb.m.$ttef,vfay.tm that the dcfendiint may be foimd guilsfy-c^ 

xn?»ilai^(itAr,:p,n an,iiKl>ftro/cnt of murdcEr without/aying any thingas to thtf 'netWSiy * 
.pf giyi^ ah i<Kprcfs>v<srdi 4 t apoo tte murder* . ;i9. Cofcc 67. Cromptojj t • 
2.,iIaiKj 3(02. 4«tCoke!4P^'46w''' F. Coro'ire zSJi;. aSS,' isiSy. 8ed‘’Vidd ' 

44/K 3. 44-r 

Sec4. 6. Sixthly, That' it is agirciidi diat bn 
■ rniittf ’for' ftealing' gpbds;' qf’ a\cer£am 
0Fv^br6Tic tHb (/) biay find thjedefendantggiUy, but that tho 

* are cbf 

l6rAlhrfiV'‘ ^ \ ; ■ Vli:- '• 

z. Hale 392. S. P.C. 163. Crompton 214. ?, i.c. 35. f. 4.. 
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t SEyENTHLv, That on an indidment of robbery with , 
putting in fear, the jury may find the prifoner guilty of the 
felony, but not guilty of the robbery. 

t Eighthly, That on an indi£iincnt oh the 8 . Eliz. c. ^ 
where it is clam et fecreti a perfona^ the jury may find the ot- 
fender guilty of ilealing, but 'not privately from the perfoii. 

t Ninthly, That if a man be indiiled on the flatute of Harwood’s 
ftabbing, i. Jac. i. c. 8. and the indiftment conclude cintra^^*^^. . 
formam jlatuti ; yet the jury may acquit him upon the ftatute/*^* 
and find him guilty of manflaughter at common law. Style# 86. 

t Tenthly, That on an indiftment for petit treafon /r- i. Hale 184. 
lonice et proditorie^ the offender may be acquitted of the petit Sec Radburn’t 
treafon, and found guilty of the manflaughter or murder^ as q* 
the circumftances of the cafe fhall appear to be. 

+ Eleventhly, On an indidfment for burglary Hales^. 

fehnice et burglariter ft egit et intravlt, and certain goods yi/j- 
nice et burglantcr cepit et afporiavit^ the offender may be ac- 
quitted of the burglary and found guilty of the felony, — But 1706. 
on the contrary, it feems that lie cannot on fuch an iiidiS- Rex v. 
ment be acquitted of the felony and found guilty of the Francis, 
burglary ; becaufc though where the inditSfirient comprizes 
burglary and felony the indiftment is good, though it bcf 
not fuppofed in the indidment that it was ea intentione ad 
bona furandunty for the act of theft being charged at the fame 
thne it is a Tufficient evidence of his intention ; but when 
he is acquitted of the felony y there being nothing exprefsly 
charged in the indiftment that burglar iter fregity feV. ea in- 
tentione ad hona^ fehnice fierandum^ it Hands . fingle, as if 
the indiftment had been of fingle burglary ; in which cafe the 
claufc of ea intentkne adfurandum^ fslc. had been neceflary to 
complete the fingle burglary. 

Comer was indifted for burglary, and that he one diamond necklace, Sec, did fe- 
« lonioufly and burglarioufly ftcaf, &c.*’ The verdift was “ guilty of Scaling in the 

dwelling-houfe. Not guilty of the burglary.” On 30th. ISiXVembcr 1744, all the 
judges agreed, that the fa^ of felony being laid to conftitute the burglary, and not 
the intention of felony^ vide i. Hale 550, 560. the acquittal of the burglary included aa 
acquittal of thc/<r/e^ in the dwelling- houfe^ and that he Was intitled to clergy on this 
mannn of taking the verdift. But if the vcrdidt had acquitted him of breaking and 
entering the houfc in the night-time, and found him guilty of the reft of the. tndth^ 
Plenty this finding would have included the offence of dealing goods in the dwcilin'^- 
houfe, and then by iz. Ann. he would have been excluded from clergy. And in the King 
•V, Wirhaland Overand at Guildford Alfi/es 1772 for burglary, the jury found a ver- 
dict •* not guilty of breaking,’* but “ guilty of ftealing in tlie dwclling-hoiile.” It 
was objefted that the prifijners could not beoufted of clergy by ii* Ann. becauTc«there 
was no feparate count to fupport that charge. But ail the judges were unanimou» 
that the prifoncrs were oufVcd of clergy ;f6r anindi^^ment for burglary contains evejry 
charge that is ncceffary on-the twelfth of Ann. MS.^ / 

t Twelfth- 
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f ^TwBLFTftLY, Upon thc 30 . & II. Will. 3* C. 23. for 
iieiliiig t6 the value of $s. from ti (hop, &c. if the onenoT 
ihould appear to have been committed in fuch a place as the 
aft was intended to protect, yet a jury may find a verdift 
for the larceny only, as under five ihillings. 


But it feems that if a man be iiidifted for felony generally^ 
^^yiCelynge upon the evidence it (a) plainly, appear that the faft 
30* amounts tq no more than a bare trefpafs^ he cannot be 
C. Car. 33*. found guilty of thc trcfpafs, but ought to be indifted anew^. 

fpecial circumftances of the cafe be fct forth ia 
10^ indiftment for an offence kid as felony, dnd the defen- 
whcthcr dant be found guilty generally, and afterwards the C'ourt be 
virherc an in- of opinion that the faft doth not amount to felony, but only 
^tment of an CiloritioUs trefpafs, it feems (If) agreed, that judgment 
fu&ifntV»"to given as for a trefpafs only. Alfo, if the jury find a 

the felony, ihc fpecial verdift on a general indidlniejit for felony, and tl>e 
party may be crime Be adjudged upon fuch vcrditl to be but a trefpafs, (r) 
found piliy judgment may be given upon it as for a trdfpafs orily. Alfo> 
^fovasfor indiftment of trefpafs the faft appear to have been 

a treipaft. ^ felonious, it hath been {d) adjudged, that the defendant may 
C3)Kelynge be found guilty of the indiftment aS it is laid, becaule the 
*9* 30- king may proceed againft the offender as he thinks fit, cither 
C. Car. 376, jtsa tfefpalTer or felon. But the contrary is {t) iaidto have 
'*J5oacs3Si. holden by the late ci>le/ jujiice Holt ; and it hath 

10 C. Jac. * been {f) adjudged, that if it appear in an aftion of trefpafs 
4971 498* Sed that the taking was felohicus, no verdift ought to be takeii 
vide Weft- unlefs the defendant have been before tried for felony, bc- 
ItrLViji! caufc the fuffering fuch aftions might be a means to ptevent 
where this j> profecutions for felonies, 
denied to be 

laiy. Edw. 4. *0. 2. Levinz Vide fupi C. 35. f. 5. and t, 36. f.di 

an acquittal or judgment againft a man in an a€hbn or indictment of trefpars is no 
Haibn an mdiftment or appeal of larceny. Kclynge 30. (e) Mod. 77. (/) a, R. 

Abr. S57* *S* *• *43^* b'ey Lauh 245. i. Modi 283. 

’Cont. BraAoh cited S. P. C. a8. 83. 


Commonly it is 7. Thirteewthly, That it hsftli been holclcn^ 

a bufinefs of Verdift acquitting a defendant of the .death of .a man^ 

SSlIy^ay him by the coroner’s inqueft, ought not to be 

perfontun- rc^iy^unlefs it (hew what other perfpn :did tlie faft ; but 
kqown did it, /fqtstlfia I fiisil tcfcf tb chaj^tet nine, feftion tbit ty 7 tlirec^ 
ft. Halc'soi. 

1^- 8. FotJRTBEKTHtY, That on an iiidiftmen): for R 

’ agjdnft ‘three verdift Acquit >UHbut‘ tw 

iiiKl find tb^nghi^;;! >n ifidjft®i;ht 
if the! Verdift acquh oife, and find: Jii^^ 

^l^aptoiu ’ tepuj^aot and(f| V the two the 

lEi Biftkirid 3 !$. s^ St.®p: 6 b, dt.^ 4. StlTt. tdo, In the VearfBodk 

;p . Vordift iS; it it asrieed, choc fuch a verdift i& repugutnc. and .fhefefor e 
wou*d dot reccifc h, but lent Oie back^i^^ Wkert upca they fiatad botH 
the dtfcndanitguiliyi A 

firil 
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firft cafe^ and as to the one found guilty in the fecbnd, un- 

lefs the ij^diflment charge them with haying made fuch riot 

or confplracy Jimul cum atits juratoribus ignotis ; for otherwiie 

it appears that the defendants are found guilty of an offence 

whereof it is impoffible that they Ihouid be gpilty ; for 

there can be no riot where there ate no more pcrfons 

than two, nor can there be a confpiracy where there is no 

partner. Yet it feems (a) agreed, that if twenty perfonS St.Tr* 

are indi<Sied for a riot or confpiracy, and any three found 160, 261. 

guilty of the riot, or any two oftheconfpiracy,thcver- 

di£t IS good (i). 

(x) It has been dcterm&ne^where only two are found guilty of riot, or only one 
found guilty of confpiracy, they havhag, in both cafes, been indited with others^ that 
judgment ihail be given againu them. Strange 193.; .even though the others who 
were indicted do not come in to trial. Strange 1127. 12. Mod. 26a. So where fix 

were indited for a riot, and two of them died before trial ; two were acquitted, and 
two only found guilty ; yet judgment was given upon this verdi6fc ; for by Lord 
Mansfield, they mufi have been found guilty whh one or both of thole whq had xioc 
been tried, or it could not have been a not. Burrow istix. 

And (b) where feveral are iiidiacd for treafon or felony, W 4«St.Trit 
or other crime, which may be as well done by one only as t 

by more, a verdidt (c) may find one of the defendants only been holde? 
guilty, and acquit all the reft. And in like manner it That on ad 
leems (//) agreed, that a . verdift on an information on a of 

penal ftatutc againft feveral perfons jointly chaiged with the 
offence againft the ftatutc, may acquit fome and find others agaiLl !f?and 
guilty ; becaufe though the words of the information be B, the jury 
joint, yet in judgment of law, each defendant is feverally cannot, upon 
charged for his own offence. And in like manner (e) it very fame 
fccnis, that the defendant in fuch information may be found h" 

guilty for a lefs time or degree than is laid, unlefs the of- d. gui/ty 
fence confift in doing fome entire thing, which.muft be pre-^ of the burgial 
cilbly proved in the lame manner as it is laid. . *T, &^.ofthe 

^ felony onk. 

I. Sid. 171. Vide 2. Hale 293. fd) Vide fup. c. 26. f. 75. (e) Vide fup, c. *6. 

4. St.Tr. i6o, 161, 

SeB. FifTEfiNTHLY, That the Court in ju^ihg* up- 
Ort a fpeciai verdia is confined to the fafts cj^pfefslyjfouhd, 
ah’d icannbt fupply the want thereof, is %6 my 
by ahy argument or implication firotn what- S^^^e^ 
fooh'd ( 2 } I and therefore where an indiftnient fit-Yoftfit* 

1 of Jfntihc verdidt do not fiiffiricntly- sfccrtanrjthq fafti Sr^x/V^ faciaf dc itdius'- 
p^ght tpilTue, Skip. 667. Iqv he ameikded 

ili.capiijd.cj[fp6, //-r Lord Hph. ,Ld. Raymbiid: 141. Ypt Ijn^^ecafe of Sarah HateL 
filid it ihight if thcre;wcfe Mnb^^^ by, MS* EslC- 

tit* *4-' *(^0. '• 3 i arid lifi forgery a Tperiai yWdjBt' W kmMded^bicawre the fault was 
khmmiujtiA M ih« ddfeodaht^ Stwnge § 44 ^ 1 ?% fpeasafevad^^ onlypi^^^ 
matter in ifltie, or don't take in the whole iliue, or if the imperfeftion be Uichdjj^ 
yiideAeiiecaniibt be girienf it isrbad.< 0Lfd.lR:^ni« x5i:2«^>>G£SL;|aQ. 

feveral iifues, and the jury find/oiily fom of thm,. the^Goitrt ;blay giye jqdgn^ei^, 
for In a. general y upop- federal tdhxxta', aoyj saae?of r tfaeiuis 
iufEcient in criminal cafes. Salk. 3S4. Doug.. 730. 

^ that 


JSk. 2. 
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(«) Vide Rex the defendant difchargcd a g^n againft J. S. and thei^ 
v.Meffcngcr {jy gave him a mtrtal wound^ fcff. and the fpcciaj vcrdift 
Kely 7*.”’ difchargcd a gun and thereby killed Ji S. but 

Rex V. Plum- did noteaprefsly fay that lie difchaiged \X againji J. 8 . it 
mer, Kely. was (a) adjudged, that the Court could not take it from 
**>• the other circumstances of the foil, which were caprefsly 

Rex'V.Koyee, though they were as full to the pnrpofe as poffi- 

Rex'vf pran^ bly they Could wcU be, that the defendant difchargcd the 
eij, Str. 1015. S*in againft J. S. 

Corny. 74S. Kox v. Borthwick, Doug. 207. Rex v. Phillips, Cowp. ^30. fpr the 
preciiion with which ipecial vcrdi£ls lupft find the ncccITary fadis. — ^N. B. On afpecial, 
verdidt for murder the Court are judges of the malice. Ld. Raynt.U485. Str. 766* 

(^) Saunders Se{f, lo. SiXTEENTHLy,That it hath been {b) adjudged^ 
that where an indictment found at the adlzes is removed 
into the ^king’s bench by certiorari^ and there fhe defendant 
pleads not guilty, et de hoc psnit fe fuper patriam^ T. F. 
miles coronator et attornatus dom* regis^ l^c, fimiliter^ and 
(r)SecB. X. “ thereupon the defendant is found guilty of the offence /« 
C. 30. ^9. indictamento pradlci* inter i us ci impojit* prout pradici* T'.Y . 

interius verfits eum queritur^ the verdift is good ; for thefc 
indiament^S prout pn^dict* T. F. interius verfus eum queritur fhalj 

forgery, B. i. ^e rejedlcd as furplus, {c) repugnant and void, and the ver* 
C.70. r. 27. di£t is complete without them* 


(J)x. Andcr. Seventeenthly, That it hath been [d) ad- 

^oW.M 4 . judged, that if the jury acquit a prifoncr of an indiftment 
Aleyn 12. * of felony againft maniteft evidence, the Court may, before 
2. St.Tr. 2. the verdift is recorded, but (c) not after, order them to go 
out J^gaiii and recoiifider the matter ; but this is by many 
P thought hard, and feems not of late years to have been fo 

2, H«le]i99.' frequently praftifed as formerly. Alfo tliere arc [f) in- 
tU. ftances where defendants acquitted againft plain evidence, 

Refter 30. of felonies and other enormous crimes, have been bound 
(/>€. Car. behaviour. 

the opinion of Crokc and Bcrkcly, and Cro. Jac.507. Vide 2. St. Tf. 60, 61 r, 
where the Court upon the acquittal of the defendants of the indidtment againft them 
for a riot, committed them for their contempt to the Court during the trial. 

te) Agreed in Sc^. 12. However, it is fettled, that the Court Csinnot 
l^e calc of the a verdift which {g) acquits a defendant of a pro- 

eic^^Hliary”" iecation properly criminal, as it feems that they may a ver- 
4 Geo. u* ciift that (h) convifts him, for having been given contrary 
tyhcTcin it 

■wS* liOlden by fix of the judges agaihfi fix, that a nevy trial was not grantahle upon an 
ec^iiittal on an information in the nature of a ^»9 warrantor bectufe it founds in the 
criminality. 1. Kcble r24. 2. Kcbk 403, 404. Whether it be grantable for a corrupt 
praftke in obtaining a verdift, 1. Levina 9,1.0. 134. Sid. 153, 154. i. Kebic 546- 
$^o. 3. K eWc 1 79. 409. Show. 3 56 , That it is not grn ntable where the acquittal 
bccafioned by a fliprin an indifttnent of perjury in varying from the originai re. 
c^d, 2. Keblc 409* See the cafe of Norris *11. Tyler, Cow'p. 37, (b) Adjudged 

dii Jon«« 163. 3. Keble 525, j. Levinz 9. But jt isr doubted, 1. Keble 194. 127, 

350. I. bid. 49, and the contrary is rukd a. Keble 39$. 403. 


to 



Cb. 


VERDICT. 


to evidence, and the direfiions of the judge, or xaj reididfc («) SctCalu 

Supra c. S3> f> 9*. and c. }6. f. 1 5. Vide *. Hale 310. 4. Ctmm. 354. i. {.Mina 9. 
T Jones 163. 10. St. Tr.416. See Giblbn't cafe, cited in the ccm o£ Smewtv, 
Hopkins, Doug. 377, 

t Seii. 13. And whereas perfons acquitted on their triab, ■ 

or having no indiftments found againu them, arc frequentlv , 


or having no indiftments found againu them, arc frequently 
detained in prifon by gaolers on account of tlieir fees, it is ver^^elw^ 
enacted by the 14. Geo. 3. c. 20. ** That every prifoner quittal. 


n account or tneir rccs, it is 
20. That every prifoner qumal. 


enacted oy the 14. tjeo. 3. c. 20. ** i nat every pnioner < 
charged with anv felony or other crime, or as an accef* 
fary thereto, berore any court holding criminal jurildic* 
tion in England and fralts, againft whom no bill of in- 
** didment lhall be found by the grand jury, or who on 
trial Ihall^be acquitted, or who ihall be difehargedby 
** proclamation for want of profecution, lhall be imme- 
diately fet at large in open court without the payment of 
<< any fee or fum of money to the iheriff, gaoler, or keeper 
'* of the gaol or prifon from whence fuch prifoner lhall be 
** fo difchaiged and fet at liberty. And the treafurer of 
every county, &c. on receiving a certificate from the 
judge, &c. mall pay out of the county rate, a fum not 


*' exceeding 12s. and 4d. for eNery prifoner fo difeharged, 
the Iherilt, gaoler, or keeper a$ aforefaid." 




CHAP- 




chapter the forty-eighth, 


O F 

J U p .G M E N T, 


H AVING' fliewn already what judgment is good on an Ch. aa.flTfi. 

information, or a£lion qui iajn ; where it may be faved 
by an award of tranfportatioii ; {a) and that judgment in -( a) Ch.t5, 
high trcafon, not being for counterfeiting the coin or feal, «+7* 

&c, fiiall not be arretted for mifwriting or mifpclling, or 

falfc or improper Latin : Having alfo premifed, that by the St!^Tri^li * 

courfe of the court of king’s bench, upon every conviftion* 794. * 

in that court, of a crime capital or not (c) capital, whe- RofcwcU’s 

ther by {d) verdict or confeffion, the party is to have four 3* St. 

days to move in fe) arrett of judgment, if there be fo 

many days remaining of the Term ; and if not, (/) then cafet 4. St. 

the longctt time that can be had in the Term : Having alfo Tr. 777.- 

premifed, that on a conviftioii of homicide fe rlefendendo or 3 ’ State 

per infortunium^ no (e) judgment at all is to be given, but 

the party let to mainprife in ordei to purci»ale his pardon : . 

(e) ‘But Jti V 

S'aund. 30T, 302, chief juftjee Ilrde rcfuTcd to hear any motion in arreft of judgment^ 
of a fcandaloiis cpnlpiracy ; but in my owiv experience I never knew fuch a mPtioA" ' 
refufed to be heard, ( /) 4. St. Tr. 217. Yet in the Lord Grey’s cafe, 7. St. Tr. O ' 
the Court would not giyc judgment on a conviction for a iiiirdemcatjor; becaufe there^ 
were not four days left of the Term, (g) Summary 26*9. z, lialc 3^5. B. x, c. 
irc6t.24. Sup. c'. 37.fc£t. a. 

J fliall further endeavoiu* to IJiew the nature, 

I. Of judgment by exprefs fentence to the punifliment 
proper for {he cfi me. 

2. Of judgments without any fuch fentence. 

Of judgments by fuch exprefs fentence in criminal cafes 
there arc two kinds. 

I. Such as are fixed and ftated, and -always the fame for 
the fame fpecies of crimes. 

2. Such as are diferetionary and variable according to the 
different circumftanccs of each cafe. ’ 

H U z Awo 



JBkt 


0 Or JUDGMENT. 

And niiST>— Of fixed and ftated jadgmcnts. 

jtrt) i.8t.Tr. $eif. 2, As to which it fecms (a) agreed, that the law 
makes no difiindion between a peer and a commoner, or 
between a 'common or ordinary cafe, and one attended* 
with extraordinary circumfiances ; for which reafon it w^ 
fi) adjudged in Felton's Cafe^ vyho was convifted, by con- 
1,,- feition, oT the murder of the /jiutc of Buckin^amythsXthe 

Mji&vi Coi- jCourt copld not order hia hand to be (r)cut off, nor make it 
lenagm # 4 ‘*» of the fentence that his body (hould be hanged in 
phains,but that the body after execution being at the king’s 
diipofai hiiglit be hanged in chains, (tl) or otberwife or- 
dered, 4$ the king ihould think fit. 

'Court cannot order the hand to be ci^t off in any cafe wherein it is not the fiated 
Jtulginent. Sec U. t. c. ai. fed. ; to'7. (</) Vide inf.ci 51. f. ta. 

Of fuch fixed and fiated judgments, the mofi renurkabl^ 
arc tbofc for, 

f. Judgment for treafon. 


ntft. 3s. 
"kadi 

Ltiit. Rep. 


6 

, (<) Agreed 
Inil. 149. 
^acCoke Jic 
thn 


a. Judgment for felony. 

3. Judgipent for pramtmire^ 

4. Judgment for mjfprifions. 

3 * First, The fettled (?) judgment at (/) thi? 
liale 350, day agamfi a man for high treafop, not relating to the 
Jsr ’ coin, fecms to be, that “ he fhall be (g) carried back 

I’ pC 'tV* ** whence he came, and from thence 

rl^dci sVr. W drawn to the place of execution, and he there 
Co.Snt. 361. ‘f hanged by the (/) nepk, and cut (i) down aliye, and 
i/firithe' 

ft me of judgment was given acainft two ronviclcd of high treafon, that 

one Ihould |)ave his eyes put out, and the other in crucem tollatur* Mad. Exchequer 
foh 6d (g) Sc J?, Co 182. But this daufe is wholly ' omitted in Summary 268. and 
Inft. 'ario. and in Plcwdch 387. it is thus expreffed, pr^d* R. D. duceretur per 
frafati* cofifia&ular* iifque diHam turrim London^ (t dsinde^ And in Coke's Entries 
i£ is thus, quod' pr 4 ed' T.. B. ducaturfa prafut' Marefc, ujque prifonam Mar’ 
. Mdrife 'Domini krg'iu {b) S. P. C* i8il it is exprefled, that he ihall be drawn 
tipch*^ an hurdle : and Plowdtn 387. it is, that he (hall be drawn through the n)id 4 te 
Wthe city oF London to the gallows at Tybutn : Alfo in Coke's Entries 361. and 
liift. 310. a particular place of execution is mentioned, (i) S. P. C. 182. and 
|« loft*. 110. 'But Plowderi 387. Co.' Ent. '361. and Summary 268. it is only faid 
, f^SdJufptndaiw without adding (i) 3. Inft. 1 10. S. P. C. iSa., Plow* 
0^ 387. CotEm. 36s. But this IS omitted Summary a68» 

«that 
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that his (tf) entrails be taken oot and (i) hnwit hefore f;*) Thi* . 
his face, and his head cut off, and his bod j divideii 
** into four quarters, and his head and cjuarters difpofed 
of at the king’s pleafure.” And I find little oi*. no fa- *ii,, . 
tiation in fubftance from this judgment, bqt onjy iii Ibme Flo^a 
circumftances, for which I (hall refer to the notes in thb P?*'®’* 
margin and the rWa/f. 

, . . J¥.aextrav^i 

tfem fuum capiauittfi without mentioning the cutting off the privy members ^ atid & 
is Summary 268. z. Hale 297. and the later precedents. Bu^ S. ]’• C« 182 is ex« 
prefs that they ihiill be cut oft'. ( 3 ) S. P. C. 102. I{ut in Plowdcn 387. Ccttjb't 

Entries 362. 3. Inft. 211. it is tnus CxprelTed, ipfoque ^uivt'nU Vidll 

alfo Skinner 442. Carchew 318. 349. 

4. It hath been always agreed to be jiroper judg- 
ment againft a man for high treafon at common law, irt, ^ 
counterfeiting the king’s (r) coin or {d) fcal, that he lhall 
he drawn to the place of execution, and there hanged by 3. inft, ly. 
the neck till he be dead. But there have been [e) great Sunimai-y 
opinions, that the judgment againft a man for clipping, and 
other offences againft the coin, made treafon by fta- **^ale35i. 
tute, (hall be to be drawn, hanged and quartered, as fof q\ 
other high treafons ; becaufe it is a general (/) rule, that 19. 
where a ftatute makes an offence treafon or felony, it gives Ah: F. Cor.8. 
it the like incidents that belong to a treafon or felony by 
the common law ; yet inafmuch as high treafon at com- ®*®°**V 
mon law in counterfeiting the coin had judgment only of(^j s’p, 
drawing and hanging ; and it is a reafonable conftruftion, 182. 
that the makers of the ftatutes, which made other offences 3 * Lnft. arjrw *' 
concerning the coin high treafon, intended to give fuch • 

offences the like (gj incidents with high treafons againft , 

the coin at the common law, and not to make inferior (^) Seb »sJo. 
offences of this kind fubjeA to heavier punifhmcnt than 233* 
the greater ; it feems to be (/&) fettled at this day, that the ^ 5 * . 
judgment for fuch offences fliall be the fame as for coun- 
terfeiting the coin, &c. at the common law, ^ ^ ofdraw-j. ^6^29^. 
ing and hanging without quartering. a.Jdtiei 233. 

3. Kcble 278^ 

Eaymond 234. 1. Ventris 

Se 3 . 5. It hath been (ij long (i) agreed, that the judg- (/VBat Br*®. . 
inent againft a man for petit treafpn is the fame with that 
for counterfeiting the coin, viz. that he lhall be (/) drawn ZnuV/a. 

lut 't domhm'um 

/uerum infitfieeverint. {k) 3. inft. iir. r. Hale 382. 2. Hale 399. S. P. C*, 

18a. 19. H. 6. 47. Ab. F. Corone 7. B.Treafon 8. 33. AiCzc 7. Ab. B.Trti* 
fon 15. F. Corone aio. (/) See 21. E. 3. 17. Ab. F. Corone 447. B. Corone |t^ 
wluTe an approver becoming nonfuit, had. judgment to be hanged only, and. nd|:; 
drawn, though he flood indidted oi: petit trtalbu* But the cafe is obfturc boilklii 
the Repprts and Abridgments. 

H h 3 


to 



a. 



Or judgment; Bk 

to the place of execution, and there banged by the neck till 
he be dead. 


jreface to 

fvCoronc 383. 
BiTtctf6ni». 


6. The judgment againft a (a) woman, in all 
cafes of trettfon, whether high or petit treafon, is, that 
fhe fliall be drawn to the place of execution, and there* 
burnt. 

23. AiTize X.. Ab. l?ro. T reaf. 26. 12. Affizc 30. Ab. B.Coronc 74. 

F.'Corone 170. i. Rich. 3, 4, Ab. F.Ccrouc46. 


f But by 30. Geo. 3. c. 48. The judgment to be given 
and awarded againft any woman or women convified 
of the crime of ireafon^ or of the crime of put 
** treafon^ or of abetting, procuring, or counfelling any 
“ petit treafon^ lhall be, that they fliall be feverally drawn 
to the place of execution, and be there hanged by the 
neck until flie or they be feverally dead— and liable to 
** fuch further pains and penalties asare particularly fpecified 
with refpeft to perfons convifted of wilful murder by 
“ the ftatutc 25. Geo. 3, c. 57. But on judgment pafled 
** in purfuance of this acl, "they fliall be liable to fuch 
** and the like forfeitures and corruption of blood as they 
feverally would have been, i:i cafe they had been feve- 
rally attainted of the like crimes before the palling of this 

aa.” 


Seil. 7. Secondly, The judgment againft a man or 
(i) I, Rich, (h) woman for felony of death, hath always been the fame 
3.4. (r) finee the reign of Henry the that he or flie be {d) 

Ab. F.Cor. hanged by the {e) neck till (/) dead, which in the roll 
ic) 3. Inft. Ihonly entered thus, per coll.'* 


13 ) S. P* C. 399 * 3 * Corone 227. Sec the citations 

to W next letter, (e) The" words />er eolhm are omitted Coke’s Entries 60. 352, 

3S1. 3«;5- 360. Raflal 42. 53- 55^ (/) 3- Inft. 53* 211.; 

But this is omitted 0. H. 4* 6. S. P. C. 182. Raftal’s Entries 42. 53.55. the prece- 
dents m Coke’s Entries cited to letter e, come only under an &c. (g) S. P. C. i8z.. 
4.*Comih. 396. 5. Modern 22. For the judgment and proceedings in murder, vide 
AS* Geo. 2i c. 37* si.fcdt. xo. 


Se^‘. 8. For the judgment of pain fort et dure xxipon 2.II 
offenders ftanding mute, I fliall refer to chap. 30. fefi. 16. 

(ij Co. Lit. Thirdly, Judgment in praemunire at tlic 

fuit of the (A) king againft the defendant, being ip 

■ ' t'i • '* . . " ■ ■ 

F. Judgm. 145. and in 8. H. 4. 5,;7. Ab. F. Forfeit, 13. B. Forfeit.- 11. 
f 6. 20. that fuch judgment Ihalt not be git-en at the Itiit of the party, on 

£dw . 7. f but to th^ two lail citations it is holdcu, that the fame judgment tball bd 
fcjpVca at sht fuk of the party, on 16. Rich. x. 

pri- 
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(<?)prifon»iS, that he (hall be out of the kiiig*^ protefiJotl»|nd («)>• laft. 
that his lands and tenements, goods and chattels (hall be fbtr | ■ * ^ 
felted to the king, and that his body (hall remain in prifon ai c” 
the king’s pleafure ; but if the defendant be condemned 45, * 
on his (i) default in not appearing, whether tlie fuit of 
the king or (c) party, the lame judgment (hall be given as 
to the being out of the king’s protc£lion, and the forfeiture ; 
but inftead of the claufe, that the body (hail remain in pri- ,4, * 
fon, there (hall be an award of a capiatur^ Raftal 4fi^* 

4 ^ 7 * 

3. Tnft. 125. 218. Dalton e. 90. (r) 8- H. 4. 6. Ab. F. Forfeit, j 3, 

ftitiirc 12. Praem. 6. 20. . 30. E. 11. Ab, F. Judg. X45. 44. E. 3.7. Ab. 

35. 39. E. 3. 37* Ab. F. Retu. de Vic. 61. Attorney 36. Si li. 6. 3. Ab« #/ 
Praem. 8. 20.' 

Seff. 10. ForRTULY, The judgment againft a man for 
mifprifion of high treafon {d) is, that he (halt be impri-'(^ *• 
foned during his life, and forfeit all his goods, and the pfo- ^ liaic 400. 
fits of his lands during his life. 3,' jnft* 35, * 

218. 

B. Treafon 7 9. 


Se^. II. The judgment againft a man fot drawing a 'r)B.i.c.2x^ 
fword on a judge, or llriking any perfon in the (r) pre- s.to 6. 
fence of the king’s liiglier courts, is, that he (hall be im- 
prifoned during life, and forfeit his goods, and the profits B Fine* 
of (f) his lands during life, and that his (g) right hand t,/ 

(hall be cut off at a certain place. Forfeit. 41. 

Reft}tut,|*> 

Scire Facias 160. 2. R. Ab. 76. Judgment was given, that the lands fliould be ieiz« 
cd into the king’s hands, and the king anfwercd of the profits ; after • which the- 
king granted ovtr the lands as foi‘feitcd,and then pardoned the offence ; and the heir 
was reflored upon a f ire facias s by which it appears that the inhcHcancc' uf th* 
lands was not forfeited. ("Vide I’up c. 37. fe£l. 54;) But irt z. Kcblc 751. thty; 
judgment is, that the lands Ihall be forfeited during life j and Dalifoti 23. 
made by what law the lands fhall be forfeited any farther than during life^j^ef' 
3. Inh. 140. 218. and 39. Allizc t. Ab. B. Contempt 9. F. AHjzc 333; Uftt 
188. F. Judgment 174. F. Cofonc 280. S, P. C. 38. Owen 120.’ C. Eli?. 4ot.' 
balifon 23. fay in general, that the land fhall be forfeited without addfeg for life ; 

At. Edw. 3. 12. Ab. F. Forfeit. 21/ that the odc^ndcr ihall be difinherited. 
this part of the judgment the books above cited generally agree. 


SeS. 12. For the judgments for {h) ftriking in the C^) B. 
king’s palace, fbr (/) refeuing a prifoner from the fupe- V *• 
rior courts, (i) for perjury, or (/) forgery on the fta- J,*V^**j ■ 
tutc, and for the villainous [m) judgment in conlpiracy > 

at the fuit of the king> I ihall refer to the citations in the c. 69. itSU A 


ahargin. 


e. 79, k&* 1*. im) Bk. 


.jT. 13, 

{/) Bfc. 
7»* 


H h 4 Sea. 
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Micokt'M 

:PPcric$358, 

{iO Co. Ent. 

■' 

iKaftat 5J. 
(fORaftai 49. 

■ ' 

(e}Rafta1 43. 

30. (/) s. 


, The entry of the judgment for a defendant 

14 4 ^. Eat. upon an acquittal by yefdi^, or imon the plea of a pardon* 
’j&^ldeo eot^id' eji quid (rad* ' A. B. de {a)^framijis eat indt 
Jine diey ox eat jm die omitting {h) de pramiMs ; ox deprt- 
ffibolce** ditionibus pradi^h eat inde (c) quietus ; or {a) thus, quodjtt 
IPtriet 358, inde qmetus\ H^e. et quod^ipje eat inde Jine AV; and upon the 
,^9*. plea of a releafe to an app^, and in other cafes of the like 

nature, it is, Idee con/id ejl quod (<) prad A. quoad feiiam prad 
B. in prami^s eat inde line die. And { f) Staundforde fays, 
that upon the acquittal of one arraigned of treafon or fe- 
{<0Raftar49. lony, the judgment is no other, but that tlie Co>urt dif- 
i?. ' charges the defendant paying his fees. 

(e)Ra«al43. ** ^ ® 

JO. -{f) S. P. C. iSs. 

Secondly, As to judgments by exprefs fentence, which 
are diferetionary and variable according to different circum> 
fiances. 

SeU. 14, I lhall obferve in general, that for crimes of 
is) J.laft. an infamous nature^ fuch as petit {pj larceny, (h) perjuryt 
Bk. I. c. 23. forgery at common law,grols {k) cheats, confpiracy 

ftft. 36.' not requiring a villainous judgment, keeping a baw^-houfe, 
W 3. State bribing (/) witneffes to ftifle their evidence, and offisnees of 
Trials 487, th6 like nature againft the firft principles of natural juf- 
Hobart e^. tice aiid common honefty, it feems to be in great meafurc 
(/)Rayni*8i. prudence of the Court to inflift fuch corporal 

i. Sider. 14Z. punilhment, and alfo fuch fine and lien to the good be* 
a?** haviour for a {m) certain time (wj, &c. as (hall feem moft 

3 * proper and adequate to the offence, from the conlidcra- 

(fl Cs jac. of the bafenefs, enormity, and dangerous tendency of 

498, it; the malice, deliberation, and wilflilnefs, ortheincon- 

a;R. Abi78. lideration, fuddennefs, and furprize with which it was 
^K bliss Committed ; the age, quality, and degree of the offender; 

103^* other circumftaiiccs wdiich may any way aggravate 

(/) 1. st.Tr. or extiinuate the guilt. 

Raym. 376. (m) i. Sidef^ 214. (n) Sec C. Car. 55. i decree of the Star-chamber 
aaMtinft a Judi^e for bribery, that he Ihould be incapable of any ofhcc of judicature* 
1 ^de 4i Coro rh. 371, 


(s) 

af8. 

Bk. I* c. 33. 
feft. 36. 

W 3 -State 
Trials 48 7, 
488. 

Hobart 62. 
(/) Raym.Si. 
i. Sider. 142. 
ayS; 

3. Lieonard 
tide 

m Cn jac. 


|4V4tHaWk. 
t.:€/a 97 . ■ ■ 


Sfff. ign And at this day W force of 5. Anftse, C* 6 . 
and 4 * c. ii. and 6 i Geo. i. c. 23. &c. &c. .fet 

forth more at large. Title TraiifportsTtion (<?), the judges^ 
ttpon a conyiftion for larceny,' may in their diferetion si- 
ward the offender to the houfe of corrcdlion ; and for that 
and other felonies within tlie benefit of clergy, inftead of 
giving the ufual fci^teace, &c. ma^ direft that the offender 
be tranfported. 

Sea. 
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SeSt. i 6 . B«t it (a) feeimj that tbe Court cannot Be jfCtf- ^ 

thorifed'hy any letters patents, but only by aft of piriSa* ^J 
meat, to inflift a pumihuient unknovrn to our laws, as of 
(i) banifiunent, &c. 


Seff. 17. Note, That the Court may aflefs a fine, but 
Cannot award any corporal punifhment apinft a defendant, . ^ 

unlefs he be aftually prefent in tlie court (r). ^o. ' > 

Skin. 684* ' " 

SeSf.it. Note ALSO, That where there arc feveraldefen- . 
dants, a joint award of one fine agai rift them all is {d) erro- iiXoi4|l 
neousy for it ought to be fevcral againft* each defendant j i. Roll. 74. 
for otherwife one who hath paid his proportionable part fee. 1 6* 

might be continued in prifon till all the others havealfo paid ** 
theirs, which would be in elFea to punilh him for the of- 
fence of another. 


SeSf. IQ. It hath been adjudged, (e) that where a man (^) Dyer *3*, 
is to make fine and ranfom, the ranfom muft be treble the 
fine at Icaft. But Edzuard Coke ftrongly argues f / Co. Liu 
that fine and ranfom are in legal underftanding the fame 
thing under different names, called a fine^ becaufe it makes 
an end of the bulinefs, and a ranfom^ becaufe it redeems 
from imprifonment ; for if they were different things, it 
would follow, that where the books fay that a man fhall 
make a fine and ranfom, they muft be taken to intend that 
he ought to pay two different fums, of which there is no 
precedent. 


SeSl. 20. A fine is under the power of the Court, during . . 
the Term in which it is fet, and {g) may be mitigated as afo.** ” 
lhall be thought proper ; but after the Terra it admits of no Adj. Raym. 

alteration. 376. & Cro. 

Car. 251. 

Of judgments without an exprefs fentence to the punifh- 
jnent proper to the crime, there are two kinds : 


1 . Outlawry. 

2. Abjuration. 

SeSf. 21. Judgment c/ ouCawry is {h) given by the (/) ^ Finch 358." 
coroner at the fifth county-court upon the party’s not ap- b/o)?©?? 66. 

/ ' 3* Inft. 2ia. ' 

(i) C, Jac. 531. I. Burn. 639. If the judgment appear not l>y the return oUbs 
getitxxtXwtQ been given by the coroner, it is erroneous, except in London^ where THE 
M AVOR by cuilorr is coroner, and the judgment is give i by the recorder. Cok« 
Lift. 288. B. Utbgary 31. Dyer 317. %. Coke 126. 21. H. 7. 33. ' Cre^Vi 

Eliz. 64S. 

pcaringj^ 
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v pearing to the eje'gent \ which is a (a) writ commanding 

" fbcrifF to caulc the defendant to be demanded from 

iiV^Butfce county-court to couhty-couit until he be outlawed, &c. ; 
ehu caCcs of and fuch judgment is (h) entered thus, “ /deo, per judicium 
* Pr. Cameron, “ coronatorii domini regis comitatus praJiSi' utlagatus * 

toiler 109. ® 

and Lord Gri£&n, FoAer 113. 

» ■ ■ ■ 

<0 Co. Litt. ' Seif, 22. Itfecms (c) agreed, that when a jodgmetit of 
outlawry for trealoh or felony appears of record by the the- 
Ab.B.Nonfb. return of the exigent,, and it hath been [d) holden, 

* ** that if it appear not by fuch return, but only by the coro- 

net’s return of a (^) certiorari to them dire6led to certify 
f Thcl<>al. b. x. whether the party were outlawed or not, the party is as 
(/) attainted, and (hall forfeit and lofe as much as 
aS8. * fciirencc had been given againil him upon verdift or con- 
But the con* fef&on. 
trary feems 

to be holden, Dyer 213. and it is made a (ftfdrre, 38. Edw. 3. 14. (e) Vide Raftal 

jji. ». Halc399. Finch 467. 3. Inft. 52. aiz. 3. St. Tr. 324. B. Coro.166. 


(^) 3- Inft* 
ata. 

' %, Burrow 
639. 

ft. Hale 408. 
(i>) 3. State 
Trials 323. 

334 - . . 

(/) Finch 589. 
S. P. C. 34 
F. Coro. 313. 


SeSf. 23. If fuch outlawry appear to the Court to 
be erroneous, whereof «Tny one as amietts Curia may infonn 
them, the party fliall have Counfel afligned ( i ) him to take 
advantage of the error ; but if he will neither bring a writ of 
error, no plead in convenient time, and the outlawry bq 
voidable only and not void, the proper execution (hall be 
{h) awarded againil him. hut no fcntcnce pronounced, be- 
catife the our law ry is a judgment, and no man Ihall have 
(/} two judgments for one oifence. 


si»H. 7. 4* 

Ab. B. Ca»;. 226. a;. Alh/t 51. Ai) B. Coro. uo. 9.E«l\v.4. 28. AV>. B. Coro. 
55, IS. Co, 100. F. I’.rcii. 1 Ch. 2<. feft. 53. Ch. 36 1. Yet lentence 

Was given upon one outlawed ot felony, 3. Pi. 7 . 7 . Ab. B. Cor, 134 , ( 1 ) The 

Court cann t alfign Counfel upon an outlawry for tlic diminifhing the coin till the 
defendant has pleaded, and then he may have Counfel upon the colUunal matter^ whe* 
thcr he was out of the rc.ihn, See, i. Burr. 638. both as to i:uv and fadt, though not 
on the indidlnient ufelf, bccaufc treafon in diminilhing the coin is excepted out of the 
7. Will. 3. Sira. 824., 


Finch 24. For the nature of abjuration f which was alfo 

38^ 4^7- an (^) attainder of itfeif), being wholly obfolete at this day, 
^ ^ citations (/} in the margin. 


F.Coro. 313* 

335- 3. Inft. ai6, 217. 


(/) Supra c. 9. fee. 44. and 32. 6. 3. TnA. ziS, ai/. 


(w) B. Corone Sei^. 25. It feems to be generally (m) agreed, that a man 
166. and the can no other way be attainted of treafon orfclony at this day, 
but only by judgment by exprefs fentcnce, or by outlawry 
or abjuration ; and therefore wdiere an appellee was (lain 
in the field upon a wagdr of battle, («) judgment was given. 


other bocks 
under-cited. 
(«) Judgm. 


>ke Litr. 


. "Co\ 

■390, 


3. z. InA. zSj. Plow:, 261, 262. B. Efch. 24* 


quod 
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^uod fufpendatur per colhm^ in order to intitle the lord to hIs 
efeheat. But I know of no other cafe wherein it is dear at 
this day, that a man may be attainted after his death : It is 
faid indeed in a note in Fltzherbert^ s Jbridgment of a cafe - ^ 
in EdwardtheThird^fa) that in eyre it h|th been Co, Lit. 3510/ 

feen that a man hath been attainted by prefentment after Vide F, Coro -1 
his death. Alfo it was holden by (i) Markham in the 3*»r 
tijnc of Henry the Fourth, that if he who levies war againft the 
king be flain in battle, his lands may be feized by the king, chapter, fee! 
And it is faid in the (c) Fourth Report^ that if one aiding 16. where a 
the king’s enemies be flain in open rebellion, and the chief felon killed ^ 
juftice of the king’s bench, who is the fovercign coroner 0^*!' 

England^ make a record of it upon the view of the body, and ^hands and 
return it into the king’s bench, he (hall forfeit his lands (2). the year, day 
And this feems agreeable to 34. Edw. 3. c. 12. whereby the and wafte,& 
king exprefsiy referves his prerogative as to forfeiture of . 

wars, but grants that he will in no otl\pr cafe feize lands for 
treafon whereof the party is not attainted in his life. Yet the time of 
the contrary opinion kerns to be holden in the Firji and the felcny. ; 
7h'rd (d) hiftituies, and alfo by (r) Hale ; and to this (/) (^) ?• ^.4* 
Swundforde feems alfo to incline. 

nied by Ca/- 

coign;, and it is faid by Brown, in Plow. 263. that the ancient law was fo. Sec alfo 
Plow. 262. and Dalt. c. X9. (c) 4. Coke j;;, (r/) 3. Inft. 27. Coke Litt. 13. 

(e) Summary 17. i. Hale 342, 343. (/) S. P. C. it’JJ, 189. 


(2) This may be rrn'" as to '.roods but not as to lands, becaufc none can be attainted 
after hit cicHth but by -v't of p Arliinieiit. a. Hale 53, Alfo fee this point largely treat- 
ed of X. Hale 342 to 34*;-. 


emfrm 





RAFTER THE FORTY-NINTH. 

o r 

forfeiture, 

A ND now I am to ftew the confeqoences of at) attaioderi 
r* or convi£tioi) pf trcafon and f;lony. 

I lhall conlider under the following particulars, 

j. What ihall be forfeited by the offender. 

a. Where his wife lofes her dower. 

3. How far bi$ bipod is corrupted. 

As toTH£ FIRST Poii^T, Ifhallendeavourto lheW| 

What is forfeited by thp common Rw. 

2. What by ftatute, 

3. To what time the forfeiture Ihall relate. 

4. What fhall be done with the goods of an offender before 
tlicy arc adlually forfeited. 

As to the firff particular, viz. What is forfeited by tiie 
offender, by the common law. 

1 fhall endeavour tp fhew, 

1. Where his lands are forfeited by the cpmnxm hiv; 
and, 

2. W'here his goods. 

And first, As to the forfeiture of lands. 

Sea. I. It feems agreed, that, by the ceunroon law, all lands 

^ inheritance whereof the offender was {a) feifed in his i. Hale .24^ 

own 
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own right, and alfo all rights of (a) entry to lands in th# 
of a v.Tong doer, are forfeited to the (b) king by an 
aimnder pf high treafpn^ and to the lord of whom they are 
iintncdiatcly holdcn, by an attainder treafon or 

fe’ony. c And that the lands whereof a p^rfon attainted of 
high treafon die? [c) feifed, of an eftate in fee, are a£tually 
vclicd in the king without any ofHce, bccaiifc they cannot 
defeend, the blood ^bcing corrupted, and the freehold (hall 
not be in abeyance. 


Co* i- 
(^ySee 2 5. Ed* 

2. 

\c) Co. Litt. 

2. w- 
4. Co. 5S. 
j. Leonard 21. 

Infra f. 23. 

I. Hale 242. 

4. Comm. 3 7 S' 

f/Aa. Coke *** (^) ^igreed, that, by the common 

Jo. ' law, fuch lands were not veiled in the aftual poffeffion of 

the king during the life of the offender witho^ut an office* 

1. Leonard 21. Infra f. 23. 


Co. Litt. 2. 

S. P. C. 191. 

B. Coronc 208. 210. 


(r) S.P. C. 
191. 

F. Traverfe 

4 »- 

Affize x66. 


5 r-^ 7 . 3. ..Alfb it (e) Teems. clear, that the lord cannot 
enter into the lands holden of him upon an cfchcat for pe- 
tit treafon or felony, without a fpccial grant, till it appear 
by due proccls that the king hath had liis prerogative of the 
year, day, and wafte. 


(f) 3. Inft. 4. It is (/) faid, that the inheritance of things 

19.21, not lying in tenure, as of rents-charge, rcnts-feck, com- 

4. Comm. 373. inons, &c. 'fliall be forfeited to the king by an attainder of 
liigli tfeafen, and that the profits of them lhail be alfo forfeited 
to the king by an attainder of felo!\y during tlie life of an 
offender, and that the inheritance fhall be extjnguiflied by 
his death ; for it cannot efeheat becaufe there is no tenure^ 
nor dclccnd bccaule the blood is corrupted. 


fi) 3*^okc 

7. C*«kc 13. 
I. Hale 242, 
* 43 - 

Vide infra 
f. 23, 24, 25. 
(hy F. Ent. 
Cong;. 28. 

3, Coke 2» 3 


5. But it is (^) faid, that no right of aftion what- 
ever to lands of an eftate of inheritance arc forfeited, 
e*ither by the common law or by the ftatiite ; and it feems 
agreed that no (ij right of entry into fuch lands whereof 
tiicie is a tenant by feoffment, or other title, nor (JJ ufe 
(except only lands conveyed fi) fraudulently with an in- 
tent to avoid a forfeiture), nor (/) condition, were liable to 
, be forfeited before the ftatute of 33. Hen. 8. and that (m ) land 
3.1niliturei9. jj; tail could not be forfeited alrer the ftatute of IVijlmmftcr 
f/ys. Inft. but only fo^ of the tenant in tail, till the 

Aatutc of 26. Hen. 8. c. 13. 

(*)2.R.Abr. 

34. (/) 3. Inft. 19. 1. Hale 244. {rn\ 3. Inft. 19. S. P. C. 187, Plrtwdcn <54, 

i;^5. Dyer 289- Co. Litt. 150. 372. 391. i.Bunb. 92.' Vide the cafe of Join; 
j&crdoo in the Houfe of Lords, Feller 95'. * ^ 


6. It (w) feems, that the profits of fuch lands, where- 
F. Affiae xft6, q { pcrfcn attainted of felony is feifed of an eftate of in- 
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beriUiicc in the right of his wife, or of an eftatc for life oh* 
ly in bis own right, are forfeited to the king, and thaV 
thing thereof is forfeited to the lord. 


Se^. 7. It Teems (a) agreed, that by force of a fpecial (a) 2. Jonet 
of inheritanee may be forfeitfd by an .. 


I. Lbvinz 26 j. 
I. Leonard 
(^) 2. Built. 

2 Brownl. 


cuftom a copy-hold . ^ . 

attainder or conviv^ion of treafon or felony : Alfo ii hath 
been (/^) holden, that by cuftom it may be forfeited for trea- 
fon or felony, even without a conviflion : Alfo it (c) 
feems the ftronger opinion, tliat it fliall be forfeited by an 
attainder of treafon or felony of common right, without any 
fpecial cuftom, but (J) not by a convi^ion only (i). ^ ^ ^ 

2. Ventns 3E. 

.(r) 2. Jnnes iSq. 2. Ventris ^8, 39. 5. Cokcii;. 2. Kcblc 451. Co. C(»py- 

holcftr f. 53. (//) J. Lev. 16}, 2 . KcdIc 251 . (i) But if the atiainder happen# 

before t!w tenant is admitted, the copyhold is not forfeited, but iliali go to the heir at 
hw, 2. WUlba 13. 


SeSI, *8. It feems (e) agreed, that hy the common law, (<•) 4- Coke 
upon an attainder of tclony, the king had a right utterly ^ 

10 wafte the lands holden of any but himfclf, where ihe 
perfon attainted was feifed of an eftatc of inheritance, cither Smlnd. Prer. 
m his own or in his (f) wife’s right, (g) And it is faid by 48. 49. 50* 
fome, that the king Iiath both this right, and alfo a *'• L’or. 
right to hold fuch lands for a year and a day : but it is 
holden by others, that the tight to hold over the lands for 57. ^ 
a year and a day was gi.veii to the king in lieu of the 's.r!c. 150^ 
wafte ; and this feems (h) implied in Magna Charta, J9*' 
chap. 22. which faying, “ that the king fhall not hold 
“ over the lands of thofe convifted of felony but for 

one year and a day,” and making no mention of the(.6)Wcthe 
waftei feems plainly to intimate, that at the time of the books above 
making of that ftatute the king was thought to have no^.'***^^* * 5[®*.** 
other right but only to the year and day.^ Yet the ftatute [edTKaw.'" 
of Prarogativa Jiegisj 17. Edw. 2. having declared the 3. 
king’s right to the year and day, and alfo to the wafte ; it F.Trav.48^4; 
feems to have been the more general ( ) opinion fince that Prdcriptioa 
time, that he hath a right to both. Indeed if this ftatute , - 

had been againft the exprefs purview of Magn \ Chakta, '^^^s iumle?r 
it would have been clearly repealed by thofe many fubfe- to the wafte 
quent ftatutes which repeal all ftatutes contrary to Magna tht y»ar 
OiiARTA ; but being not contrary to the exprefs words of 
It, but only to what is argumentatively drawn from it,. it 
may be well argued that it is Hill in force. 2. 6. 208,^ 209, 

210. 

F; Corone 290. 30^>. 310. 312. 327. 3S8. Bcgiftcr 165. F. Traverfe 19 S. P.C. 
190, 191. Stauniif. Prerog. 48, 49, «t6. 49. Ed. 3. ix. 4- Coke 1 i But 49. Af. 

fizc; 21. the contrary fems to be holden. 2. Inft. 36, 37- F. Uilag. See alfc 
F. CoVonc 285. 2yJ- 344 * it reems agreed, thru the- king » prer' gativc ol 

the wafte is hot granfablc over, except only as to fach which by virtue of i|| 

arc aftiially vefted in him. F. Cor. '3x0.* B. P» C. J91. Staundfordc’s Prerog^ 
tivc 2. Inft. 37. 4. Cpmm. 378. ■ 
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As t 6 the (ccond pointy viz. Where the goods of tlic of^ 
fender lhall be forfeited for treafon or felony. 

I ihall endeavour to fhewi 

i* What goods arc liable to fuch forfeiture*- 


2. In what cafes* 


4$ to the iiril of thefe particulars* 

SeS* 9. It feemr (a) agreed, that all things whatfoever 
which are comprehended under the notion of a perfonal cf- 
tate, whether they he in action or polieffion, which the 
par^ hath, or is intitled to in his own right, and not as 
executor or admihiltrator to another, are liable to fuch for* 


(<t) Staundf. 

Ptcrog* 415, 

8. P. C.1S7. 

C« Car. 566. 

it IS holden 

Stamidforde's Prerogative 4<. 
tke goods of others ilulen by him ; but the authorities cited to this point, viz .44.£d.3. 
44* ^F. Corone 317, 31a, 319. 323. 334. 376. 380. do^not feem fully to dcincup to it, 
except where hich goods are waived, or of fuch a nature as not to be diftinguifhable 
from others of the like kind, as corn out of a bag, &c. Vide z. Leonard 5, 6. i. An- 
deribn 19. Moor soo. Dytr 309, 3x0. that a term limited to executors and not 
^he party himfelf, is not forfeitable. Sed vide Kollcr 2^3. 


and S. P. C. t88. c. 28, that a felon iball forfeit 


’ f^)C. Jac*' Se^. 10. Alfo it (b) feems to be fettled, that a bond 
314, 3x3. taken in another’s name, or a leafe made- to another in trull 
aniUhcVooks ® pcrfon who is afterwards convidled of treafon or fe- 
ci^edtothc areas much liable to be forfeited, as a bond made 

following to him in his own name, or a leafe in poffelTion. 
feftion. 

Crti-Kchlc II* Alfo it (c) feems to be in a great meafure 

S«4*^o 8.644. fettled, that the trnft of a term granted by a man for the 
763. 772. of himfelf, his wife and children,* &c. is liable in like 

manner to be forfeited, if fraudulently made with an in- 
1. Modern 16. to ayoid a fubfequent forfeiture ; \>ut that it (hall be 
- 38. forfeited fo far only as it is referved to ihe benefit of the 

Hordres46<>. party hi ipfelf, if made bona fide ^ whether before or after 
marrjage, for good confideration witlv-ut fraud, which 15 
n "J.T*Abr.' to be left to a jury on the whole circnmftances of the cafe^ 
iiv ' * and fhaU never bo prefmped by the Court where it is not 

i.SL.Abff jc^prcfsly found. 

March 45* 88. i. Siderfin 260. 403. 1. Keble 909. 

(«0s*K:ch.56+. Se^. 12. It hath been (d) adjudged, that a power of re- 
<644* 7^3* 77** vocation of the truft of a fettlement referved to the grantor 
*• ^ is not liable to be forfeited, if it depend on fomething per* 

grantor himfelf, as the making the 
Vide inf. f.*6. deed of revocation under his own hand and feal. 
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Seii. I PiRSONAL T HiNGs liable to forfeiture fhall be 
forfeited m the following cafes : 

First, XTpon a cohviftion of titafon or felony (« ). («) 5. Cefce 

109* 

Sup. c. 33* f. 2S9. and the books cited to the three foregoing feftions. 4 »*Ccintf 09 « 

Se^. 14* SecondIy, Upon zfugam ftcli^ found before 
aooroncr, upon an inquifition of death taken upon view //j c p r 
of a dead body; as to which it is [b) agreed, that wherever 184.191, 
a perfon found guilty by fuch inqueft, either as a pfincipal» 191! * 

or as an accclTary (r) before the fad^, is found alfo to have Scaundf. 
fled for the fame,, he forfeits his goods abfolutcly, and the ^^*r°** 4 ^* 
IfTties df his lands till he be acquitted or pardoned. Alio pyc^ 239 " 
it is (d) agreed, that where one irtdifted of any capital fc- 5.^Coke ito; 
lony, either as principal or acceflary before or after, before (r; S(cus it 
juftices of oyer^ &c. is acquitted at bis trial, but found to foMnd 
have fled, he (hall iheur thclike forfeiture of his goOds, Init ter ^^or''the*" 
not of the iflues of his lands, becaufe by the acquittal the 
land is difeharged, and confcquently {he iflues. Alid it fo far void, 

hath been (e) liolden, that the law is the fame as to the S. P. G. 114. 

finding of a fu^am fecit upon an acquittal of an iiidiftment 9 * 
of petit larceny. But it is (/) certain, tjiat the party may § p 
3 n all cafes, except that of the coroner’s ihqueu, traverfe i£4''. ,’91’, 
the finding of a fugam fecit. Alfo it feems agreed, that Summarya/t* 
whenever the indiftment againft a man is luflicient, the. 
finding a fugam fecit will not huft him ; and that in ail 
cafes the particulars of the goods found to be forfeited may 3.*. ^ 
be travferfed. U/S. P. g/ 

* 1.S4. 

F..Goronc 206. (f) Sum. 27I. 36. H. 6. a6. Sup. t, q. f. ei, 52. F. Coront 

24 . Summary 471. 8. P. C. 184. 47. Edw. 3. 16. Ab. F. Traverfe iS. 

B. Corone 17. But the jury very feldom find the flight. Vide 4. Comm. 380. 

SeSf, 15. Thirdly, Upon a drfault till the award of 
an exigent^ as to which it is {h) agreed, that if one make (;6)F, Corone 
fuch . a default either upon Tiii appeal or indidlment of a 18#. ’ 
capital felony, he forfeits his goods, unlefs he was pardon- Poi-fciture 28. 
cd before the exigent was awarded; and it hath been 
holden, that the law is the fame as Jo fuch a default upon Staundf. 
an indiftment of petit larceny : However it is clear, that Prerog/47. 
wherever goods are fo forfeited, they are not faved by an Corone 8. 
acquittal at the trial. But it feems (A) agreed, that they 
arc fayed by a revcrfal of the award of the exigent^ for an 
error cither in fa£k or in law ; as for the imprifon- 4^i. AIEzexr 
meat of the defendant at the time when the exigent was 22.AdizeSf, 

G. Eliz. 4.74 

5. Coke no, ixx. (1) Summ. 271. (A) 5. Coke no, in. 43. Edw. 3. 17, 18 

I. R. Abr. 743. S. P. C. x 84. Co. Liu. 239, Scaundfordc's Prerogative. 47. 
Cro« Jac. 464* 

Vox.. IV. I i awarded, 
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awarded, or for a dcfevl' in the indi£lmcnt, appeal, or pro- 
cefs. 

■ 16. Fourthly, Upon a {a) prefentment by the 

{a) g. Coke twelve men, that a perfon arrefted for treafon or fe- 

F.^Coro. 289, loHy fledtfrom, or refitted thofe who had him in enftody, 
900 , 291 . 3**- and was killed by them in the purfuit or feuffle. 

S.P. C.184. 

189.191,192. 3.1nft, 56. 217. Plowck*n26o. But Staundforde makes a whe- 
ther the law in thh point be notahered by 34. Edw. 3.12. taken notice ofabovc,c. 48, 
i\ 25. Staundfordc’s Prero^jative 46. 

(^^S.P. C. 17* Fifthly, By being (i) waived or left by 

186. a felon in his flight, from thofe who either acUially do pur* 

5. Coke 109. fue him, or are apprehended by him fo to do, whereby he 
C. 'E1i2.6ii. foffgjts the goods fo waived, whether they be his own fcj 
(i) S. P. C. proper goods, or the goods of others ftolen by him, which 
x86. and Ikall not be reftored to the right owners but upon a proper 

29. E. 3. 29. profccution, as hath been more fully (hewn, chap. 23. 

Avo. 

253. fetmv ^ % . . r * 

taprefs to tbii pnrpofr. But 3. loft. 127. and 5, Coke 109. it is laid, that the felon’.; 

proptf ijooii? aif not forfeited as waiis, butiis the goods of a fugitive. 

As to the fecend particular, vfs. What is forfeited by fta- 
tuie. 

18, By 26. Hen. 8. c. 13, ‘‘ Every offender and 
“ offendets being hereafter lawfully convifted of any man- 
“ ner of high treafons by prefentment, confeffion, ver- 
didt, or procefs of outlawry, according to the due courfe 
and CLittom of the common laws of this realm, (hall 
loft* and forfeit to the king, his heirs and fucccflbrs, all 
fuch lands, tenements, and hereditaments, which any 
futh offender or offenders fiiall have of any eftate of in- 
“ heritaucc, in ufe or poffcflion, by any right, title or 
means,' w'itiiht the realm of England^ or cll'cwhcrc wjth- 
“ in any of the king^s dominions, at the time of any fuch 
trcalon committed, or any time after. Saving to every 
perfon and perfons, their heirs and fucceffors, ether than 
the offenders in any treafons, tlicir heirs and fucceffors, 
** and fuch perfon and perfons as claim to any their iifes, 
‘‘ all fuch rights, titles, interefis, poffeflions, ieafes, rents, 
“ offices, and other profits, wliich tlicy fhallhave at the day 
of committing fuch treafons, or at any time before, in 
‘‘ as large and ample manner as if this a£l had never been 
“ had nor made.^’ — And the fame is enafted m near the 
fame words by 5. & 6. Ed<v. 6. c. 11. 
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SeSi. IQ. By 33. Hen. 8. c. 20. fcft. 2. If any pcrfon Attaindersfor 
{hail be attainted of high treafon by the common laws 
or ftatutes of this realm, every fuch attainder by tbc Uw (hall 
common law lhall be of as good fttength, value, force be aaeffedtual 
and efFeft, as if it had been done by authoyty of parlia- attamdera 
^ ment ; and that the king, his heirs aiid lilcccflbrs, (hall JJ*”**** 
have as much benefit and advantage by luch attainder, 
as well of ufes, rights, entries, conditions, as pofleffions, 
reverfions, remainders, and ail other things, as if it had 
been done and declared by authority of parliament, and 
fliall be deemed and adjudged in a£lual and real pof- 
“ felllort of the lands, tenements, hereditaments, ufes, 
goods, chattels, and all other things of the offenders fo 
attainted, which his highiiefs ought lawfully to have, 

“ and which they being fo attainted ought or might law- 
fully lofe dr forfeit, if the attainder had been done by 
authority of parliament, without any office or inqui- 
fition to'be found of the fame; any law, ftatute, orufc 
of the realm to the contrary thereof in any wife aotvviih- 
ftanding/' 


SeSfi 20. By 33* Heii. 8. c. 20. f. 3. there is a Saving 
to all and every pc.^foil and perfons, aiid bodies politic, 
and their heirs and afiigns, and fucceffors, every of 
tiicm (other thaii fuch perfon and perfons which here- 
“ after fliall be attainted of high treafon, and their heirs 
and afiigns, and every of them, and all and every other 
pcrfoii and perfons, claiming by them or any of them, or 
“ to their ufes, or to the ufeS of any of them, after the faid 
treafons committed), ail fuch right, title, ufe, pofleffion, 
entry, reverfions, remainders, interefts, conditions, fees, 
offices, rents, annuities, commons, leafesj and all other 
‘‘ c6nimdditics, profits and hereditaments wllatfocvcr they 
or any of them Ihould, might or ought to have had, if 
this had never been had or made.” 

In the conftrudlion df thefe ftatutes the following j^oints 
fceiil mo ft confiderabie. 

Se/J. 21. First, It is (a) fettled, that they arc not re- 

pealed by i. Mary, feflT. i. c. i.. which cnafls, That no 187- 
“ pains of death, penalty or forfeiture in any wife cnfuc * 9 * 
or be to yiy offender or offenders, for the doing or com- 
raitting any tfeafon, petit treafon or mifprifion of trea- 3^5, ^ * 

« foil, other than fuch as be in the ftatute 25. Edw. 3. or- 
dained and provided for the words, “other than fuch 
“ as be within the ftatute of 2$, F-dw. 3- &c/' lhall not 
be taken to refer to the pains, penalties and forfeitures 
which arc mentioned in the beginning of the fcntcnce, but 

U 2 to 





ia) S. ?. C. 

Co. hitt, 37:. 
391. and tiic 
books circd to 
the following 
fc^ions. 

(^) Dyer 321. 


(f) 3. 

1 . Lc<.n. i7o. 
Moor 

lIobnrr3 4o. 
C.laU, 389. 
cited and a- 
■ K'-ted, C.C-.ir. 
428. 

7. Co. 13. 

Mrt.T ',23. 
I.ir. Mcp. ICO 
1. Hall 242. 
(</) 3. Co. z. 
Hob, 330,^41 
7. C iki* 1 3. 

4. (.’okc 58. 
(.*)3. Co. 2. 3 
1 . II.iIc 242. 

;<0-.c.. .< 

4 Coke 58. 

X. l.con. 21, 
0. C okc 95. 
^upra f. 1, 2; 

(^J C. Car. 

Vide Plow. 
5 i 52 *' 

X. Hale 243. 
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to treafonsi petit trcafofis. and mifprrfion of treafon, which 
are laft mentioned, 

StJ?. 22. Secondly, It is (a) agreed*, that eftates 3 ii 
tail are fbrfeircd by force of thofe .words in 26. Hen. 8. ** of 

any cftate*of inlieritanCc,” which niuft be void, if they 
do not include ellates in tail ; for cilatcc in fee fimple were 
forfeited before. Alio it lialh been (A) adjudged, that where, 
lands are given to a ina i and his wife, and the heirs of tiieir 
two bodies, the intail is forfeited by his attainder, and the 
heir is as much difabied as if the gift had been made to the 
heirs of liis body in gcncial. 

25. Thirdly, It was (c) fettled in the Mirquh of 
JVhichcfler i Cafe^ that the right to a writ of error to re- 
verfe an erroneous common recovery is not forfeited by 
thefe ilatutcs. Alfo it is {d) agreed, that a mere right of 
adtion to lands in the hands ofa llranger. asof adilcontiiiuee, 
or of the heir of a diUcifor, is not forfeited : (r) But, that 
a right of entry into lands to whieli a perfon attainted of 
high treafon is intirlcd, is as much forfeited as lands in pof- 
Icdioii. But yet the king Ihall (y ) not be adjudged in poflef- 
fion of fuch lands without an olhce, and fare facias ^ or 
feizurc on fuch office ; for the words, that the king 

• Iball be deemed in polTcluon without OfTiCcf* jhall have 
this conllrudtion, tiiat he ihall be in poirclhoii without 

, .office in the fame manner as he ihould Jiave been iipoii an 
ofTice found at common law : But at tlie common law, if 

• a diffeifee had been attainted oflsigh treafo'i, and th^ fd/in 

found by office, llie king Ihould not liavc been in noflclTioii 
without or a feizureat lead. 

24‘. Fourthly, After two contradiefery judg- 
hiciits upoh the fame point, it was at Jail (g) fettled by 
a majority of the judges iti Stojic and Xcwmuns Cafe, tlsat 
where a tenant in tail of the gift of the crown makes a feoff- 
ment in fee, the reverfioii being llilf ni thacrown, and after- 
wards is attainted of high treafon, tho right of the iiitail 
is forfeited to the crown ; becaufe the reverfioii continuing 
always in the crow^i, the intail could not be dilcontinued, 
but the heir might have entered after the deatli of the 
feoffor, without bringing any adion ; and though the in- 
tail by fuch a feoffment be put iij abeyance as to any 
benefit which the feoffor himfclf may claim from it; yet 
fince it is not lumed to a right of aftion, and would have 
continued ftill in him for the benefit of the heir, if he 
diad not been attainted (as appears from the form of a vvi i,t 
of formedon^ which fuppofes that tlie riglit defcendixl to the 
iieir from the feoffor, and confequently that it was in him at 
ills dcarii), k'fhailditewife contiiivie in him for the benefit 
of the king. 
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Secu 25. Fiftttly, It was foleninly adjudged in the 
exchequer chamber in (u) Sheffield's Cafe^ and a judgment to W Hobart 
the contrary in the exchequer reverfed, that wlxcrc one at- 
tainted of high treafon is Icifed of a defeafiblc eftate in 
and hath at the fame time a right to an ancicntfintail which j,. Roll. 305, 
is difeontinued, he forfeits both the intaii in poiTcflion, and&c* 
the right to the old intail ; for the firft is within the exprefs 
words of 26. Hen. 8. and the latter within thofe of 23. Hen. 8. 

And it by no meaUvS follows, that hecaufe naked rights of 
aflioii to lands in the hands of the heir of a difleifor, or of 
a difeontinuee, or not within the meaning of th: llatute, as 
it is (/») fe;tled that they are not; therefore alfo a right to ( 1 ) Sup. 
lands in the hands of the perfon attainted himfelf is not 
within the meaning of it ; for the forfeiture of fuch naked 
rights might not only be of dangerous confeqiience in uii- 
fctrling pofleffions, but might aifo be highly prejudicial to 
flrangcrs, whom the ftatute Iw an exprefs faving plainly in- 
tends to favour ; but the forfeiture of the offender’s riglit 
to his own lands can be of no prejudice to any but hinilclf 
and his heirs, to whom the ftatute is fo far from intending 
any favour, that it exprefsly excludes them from all th* 
benefit of the faving claufe. 

26. Sixthly, It feems fc) agreed, that a power of 
revoking the ufes pf a fcttlement may be forfeited by force n, 
of 33. Hen. 8. if the execution of it require nothing but i.Haie 24 S* 
what m^y be as well performed by any other perfon as by 
the party himfelf by whom it was relcrved j as the tender 
of a ling, &C. Moor 303, 

4. Leonard 135. Palmer 433, &c. x. Roll. 141. 

Alfp it was adjudged in (d) En^lcficUPs' Cafe^ that the W 7- Coko 
mention pf fuch confiderations and inducements fpr the re-i* 
ferving of fuch a power of revocation in the preamble of it, above dted^. 
as are infeparable from the perfon, do not alter the cafe, if Cited and 
nothing of this kind be inferted in the proyifo jtfelf by agreed 

which it is referved. ‘ ■ 2. Kcblc 

• 763.773. 

^,Lcyinz 279. Lane 4^. x. Roll. 142, 

But it is agreed, that if the proyifo by which fuch a power 
is referved require fomething iiifeparably annexed to thq 
perfon, it keeps it out of tlie ftatui:e ; and therefore in the 
{e) Duke of Norfolk's Cafe^ where therq wa?* this provifo, ^.Coke tj, 
that if the Duke Ihould be minted to alter and revoke the i. Hale 245. 
ufes, and fignify his mind in writiiij^ undfr his hand and Cited and , 

« feal, that then, &c.” it was clearly adjudged, that ^hc power ^^'LcWnziyo. 
of revocation was not forfeitable, becaufe it depended on Keble 
the duke’s fignifying his mind ii\ writing under his proper 367, 773. 
hand and feal, which none bur himfelf coud dcu * s- Inft. jj. 

* ^ 1 i 3. ' . Alfo 
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(.a) Sttj). f. tj. Alfo it was adjudged in (a) MMs Cofe^ that the law is 
s. Hale 246. jjjg where fuch prpvifo doth not exprefsly require thf 
(i) Palmer party’s lignifying a change of mind, but only that the de^ 
4 » 9 * of revocation be under bis proper hand and fcab (i) But if 

latch 25, a6, pjovifo Vequire only the tender of a ring by the fcoifoi^ 
a *Jon^s*i35. adtunc declaranuthzi the tender Is to the intent to avoid 
fiventris j 2 9. the feoffment, it feems uniettkd, whetlier it come within 
a* Modern 40. (lie fame cpnflru^^ion. 

^ 7 ’ Seventhly, It {c) feems, that an annuity 
38 x» 38*.- granted to a man pro confiUo impetidcndo^ is not forfeitable by 
{d) Plowdcn . tlicfe llatutes : alfo it fecins [d) doubtful whether an office 
379, &c. granted to a man for life, and requiring fkill and confidence, 
<0 Plo\Yden be forfeitable ; but if it be [e) granted in fee, it feems clear 
379 * that it may be forfeited even by the common law ; becaufe 

the grantor in giving fuch an eftatc, which fhall defeend tot 
all t!ie heirs of the grantee, liowevcr unqualified, feems plain- 
ly not to have been induced to make his grant from any 
confidcration of the peculiar merit of the perfons who ^re 
to execute the office. 

28. It hath been [f) adjudged, but not without 
Ktble 4^9. difficulty, that an aft of parliament that certain per- 
651. 712. ^ fpns fhall forfeit all their lands, pofleffions, rights, interefls, 
2. Modern and hereditaments, and other things of what nature foever^ 
^^Ton« extends to eftates in tail, by force of the words “ alUntcrcfts 
i.vrnV.299. pf what nature foever.” Yet it is {g) agreed, that the 
{g) Co. litt. flatutes of pramunlrei which give a general forfeiture of all 
130. and the the lands and tenements of the offender, extend not to land 
Wk8 above in tail, 
cited. 

(A)Summ.8. 29. It is (A) holdcn, that a faving againft the 

X. Hale 704. corruption of blood in a ftatutc concerning felony, doth by 
5 * 47 » 90 ' ncccffary confcqnence fave the land to the heir; becaufe the 

Satkcld 85. cfchcat to the lord fpr felony is only pro drfeSlu oc- 

cafioned by the corruption of blood. Alfo it is holden, 
'that a faving of the land to the heir prevents the corruption 
(/7 Salk. of blood, and alfo the lofs of dower. But it hath been (/) 
adjudged, that a faving againft the corruption of blood in ^ 
ftatute concerning trcrtfon, doth not faye the 'land to the 
heir, bepaufc in treafon the land goes to the king by way of 
immediate forfeiture, and not by efchcat. 

As to the third particular, wz. To what time the for- 
feiture lhall relate. 

( 4 ) F. Forf. j. It feems agreed, that the forfeiture upon ai^ 

30. H. 6. 5. attainder either of treafon or felony, lhall have relation to 
; 5. P. C. loa. F. Counrerp. de Voucher 30. f o.Litt. a. Ceke 170. 3^. Edw. 3 • 
3&. Plowden488. 1. Hale 360, 361. . . .1 ^ 

tbp 
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he time of the offence, for the avoiding of all fubfeqiient , y p p ^ 
jilienations tf/* ; but to the time of the (j) con- ^<5/ * 

viftion, or fugam fecit found, &c. only, as to chatreh ; un- Staiindford'a 
lefs the party were {h) killed in flying from or refiftingthofe Prorog. 48. 
who had arrefted him ; in which cafe it is 

leitnre fliaJl relate to the time of the offence, Rdation 

Expofition 76. Forfeiture XI 9, F. Coronc 296. x. Hale 362. Vide fup, f. i6r 
S. P, C. 192. F. Corone 290. 1. Hale 362, 

Sed, 31. Butitfeems (r) unfetlled, Whether in pra- (c) C. Car# 
nnaure it lhall relate to the time of the offence, or only to 
that of the judgment. ^ i. Jonc...,, 


SeSt, 32. It feems the better {d) opinion, that no attain- {d) 8. Coke 
der whatfoever lhall have any relation as to the mefne profits J70. 
of the lands of the perfon attainted, but only from the time 
of the attainder. BuV this U ’ 

made square S. P.C. 191. arid the contrary fectns hr-ldcn F. Corone 290. 344^ 
See alfo F, Forfeiture x6. F. Corone 374. Finch 326, 327. 


As to the fourth particular, Wz. What lhall be done with 
the goods of an offender both before and after they arc 
aftually forfeited. 


Se^, 33. It feems to have been always (r) agreed, that (^) Braf^onh, 
one indided or appealed of treafon or felony may bona fide c. 8. f. y 
ftl! any of liis chattels real or perfonal for the fullenance c. ig. 1.1, 
of himfelf and family until they be adtually forfeited. Fjeta b. 1. c, 

26. f. x,.2. 8. Coke 171. 7. H. 4. in the cafe. S. P. C. 193. i.St.Tr, 994, 095, 

4. St.Tr. 65, 66. 454. I. Haic 362. 367. But if they are conveyed over for the pur- 
pol*e of avoiding the forfeiture, it is fraudulent and void, Skinner 357, 358, 


Se^, 34. Alfo it feems [f] agreed, that the goods of fuch (f) See the ci, 
perfon can in no cafe be lawfully removed out of his houfe J.^**^*®"* *0 
Uil they be forfeited. , 


SeSf, 35. Yet according to the general tenor of the old , 

(5^) books, the goods of one {h) arrefted for treafon or te- ct ^6. f. 2.* 
bradton b. 3. cfiS. f. a. Britton f,4. S. P. C. 52. 192. Staiindf .Prerog.47, 48. i. Halo 
263. 364. it is faiJ 26. Ailize 32. Ab. B. Corone 102. that jufticcs of oyecy flmll 
pat the chattels of felons in eftreat prclcntly, Sec. and deliver them to the towns, &c. 
to anfvvcr to the king in eyre* But iliis feems intended of the chattels of one convidt 
pf felony. And in 44. Alfizc 13. and 43. £. 3. 2 1. Ab. B. Corone 9. Forfeiture 7, 
RefeiftT 3. Office and Officer 3. F. Trcfpais 7. Bar. 196. the .2d. it is laid, that no 
minifttr of the king ought to take the chattels of an appellee of felony away with him, 
i)ut to feize them, and caufc the party to had furcty ttiat they ffiall not be cloincd, &c. 
And if the party cannot hnd furety. he ought to deliver them to the neighbours, 

And In the l^^xafe of 7. H. 4* Ab. F. Cor. 83. and B. Forfeit 10. it is laid, that where 
one is indidfedof felony,' until he be attainted, his goods {ball not be removed out of his 
houtc, but'^all be kept by his neighbours until, &c. and in the mean time the felon 
ou^httoliyc upon his goods. Vide 41. Atlizc 13. Ab. F. Procefs 183. B. Forfeit. 40. 
17. H. 3. tf* in which books it is faid, that goods ihall not be icizcd till they be forfeited. 

The pld writ reciied Bradlon b. 3. c. 18. fe^t. 2. and Flcta b. x. ch. 26. fctTt. ». it 
evprefs to this purpofe : yet in Inft. 228. hisfaid, that the gooUts of any delinquent 
cannot be inventoritr^ and the town charged therewith before the owner is indided of 
record , and a nett In Summ. 26.9. feems to be to the fame effiedt, and i» Hale 367. 

1^4 <o»y^ 
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(a) i.St.Tr. lony, may by thcjmrvievp of an ancient ftatute» whkh 
9 !^ 995 * feems to continue* Itill in force, ■ be' immediately inventoried 

€6. ** appraifcd ; after which, and on furety found that thfey 

C. 139. Iball be forthcoming, • tliw fhall be kipt by the b^ih^s of 
the party ^arrcftcd, and, for vvant of fuch furety, by hlsf 
neighbours, till he beconvifted, or found to have'fiedy kci 
whereby they ar^ adually forfeited. 

Seff. 36. A}fo it was enacted by tb? ftatute df Offith Qaro- 
fi^toris (fet forth tnore at large ch. g. fcft, rg, 20.), that, 
where one is found guilty of murder by a coroner’s iiiqueflE 
upon view of a dead body, the coroner foall inquire what 
goods he hath, and caufe them to be valued and delivered 
to the townfhip, 6cc. But fo much of this ftatute as enables 
{i) S.rjC. 51 . tbc coroner tof feizo the’ goods^ ( 6 ) feems to be repealed by 
1. Rich. 3. (fet forth more at large left. 38.), unlefs thepafty 
indided be found alfo to have ded, 


S. P. c. 

1. Hdle 366. 
Smuinir.; ; 
fxcrog. 48. 


Vitlc ' I. Hale 
366, 3187. ff»r a 
%aritiy ‘of ob- 
lirvations 
upca thib a£t. 


(;V) For prttce- 
cienrs ot 
^^lionby l;»e i. 


Seei. 37. Alfo by 25. Eelw. 3. c. 14. fet forth more at 
I'^rge clu27. fed. ii6. it is enafted, 'fhat in the fecond 
capias given by that ftatute on the return of 2i non inventusi 
“ it (hall be comprifed, that tl»€ (herifF fliall caufe the 
party’s chattels to be feized, and fafcly kept till ihe day 
‘‘ of the writ or precept returned, &c.” and ^this is ftill in 
(c) farce, notwithilanding the ftatute of i. Rich. 3. 0. 3; 
for this prohibits only the fei^ing of the goods ot tlioite 
who are arrefted, ' .. 

38. And fo far as it relates to this purpofe, is 
ensiled by the faid ftatute Rich, 3. c. 3. asfolloweth: 
Ajid that no ihcrifF, undeftlherifF, nor efeheator, bailiff 
of franchife, or any other perfon, take or feize the goods, 
of any perfon arrefted or iinprifoned for fufpicion of 
“ felony, before that the fame perfon fo arrefted and 
‘‘ priloncd be convifted or attainted of fuch felony ac- 
cordji^g to the law, or elfc the fame goods otherwife law-* 
fully forfeited, upon pain to forfeit the double value of 
the goods fp taken, to him that is fo hurt in that behalf, 
by (a) aftion of debt^ 8cc.’- 

Luiwyphc j ji. C. Eiiz. 749. 


vi.’efup. Stff. This ftatute is faid to be in (() a&rmancc of 
^iV common law, and hath been (/) adjudged to extend as 
(/)i.Riiy.*4i4. of money as of any other chattel. • 

40. It feems plain from this ftatute, that goods 
is) Cj. Lit:, aiay be kized as (•) foon as- they arc forfeited j and i^ 

ftems. 
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feeixis, the whole townlhip is anfwerahle («) for then} t9 (a)F.Cor 0 iMs 
the king (3), and may feize them (b) wherever they can be 3®^S47«3«|' 

‘ aVf^F^. 

3*. la. AflizeSt. Ab. F. Corone i8t. B. Charge 45. Forfeiture 3a. 8>P. C« 
J93, 194.. Staundford’t Prerogative 47. 47. E. 3. 26. (d) 23. Affize Si> Ab. F« 

Corone 18 >. B. Charge 45. Forfeiture 32. Staundford’s Pren^tive 47. 

Cl) Whether the king takes the forfeited goods, fubjefl ^0 the debts of the partf^ 
.vide Douglas 54s* • • • 1 • , , 

Seif. 41. And at the comofon law it was no (c) plea for t^) F. Conme 
fuch townlhip, tliat the goods were delivered to the ctiftody 
of y. who im^zzled them, &c. But it is enafled by * •* 

31. £dw. 3 * c. 3. That if any man or town be charged in 
I* the exdiequer by eftreats of the jufiices of the chattels of 
fugitives and felons, and will alltMge in difeharge of hint 
** another which is chargeable, he Ihall be heard, andrigh^ 
done to the other,” ’ 


CHAP- 
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CHAPTER THE FORTY^NINTH 

CONTIKUI^]^ 


Of 

I.OSS OF POWER. 



Sc^. 42. It Is agreed, that before the ftatute of i. Edw.6. 
ch. 12. the wife not only loft her dower at common (a) («) S. P.C. 
Jaw, but alfo her dower {h) ad ojiium eccUJia^ or ex ajfenfu i94« 
patrisy or by fpecial {c) cuftom (except that of {d) gavel- 
kind;, by an attainder of any treafon or (<*) capital felony, f, 74-* 
yrhether (/) committed before or after the marriage, and 3,Inft!47r 
whether the lands were in the hands of a (g) feoffee, or for- 211. 
felted to the king, or efeheated to the lord of the fee, and 259 * 
though the (h) attainder were pardoned, &c. 37, 41. *** 

S. P. C. 195. Brafton 31T. (^) Co. Litt. 41. Brafton 311. Winch 

{(/) Bradtun 311. (e) Co. Litt* 41. 1. Hale 359. (/) Co. Lit. 31. (^) j. Jnft, 

216. Sav. 54, 55. Co. Litt. 41. Bcnlowc 55, 56, 57. Dyer 140. Moor 639. 
Con. by Vavaibr, Litt. f. 55. (b) i. Leonard 3. 

Se/f. 43. But it (/) feems, that the wife never forfeited (0 Co* Litt^ 
lands given jointly to her hufband and her, whether by way 37 - 
of frank-marriage or otbcrwilc, but only for the year and BVa^ftoniiJ 
day and wafte (X')* *30. ^ 

(^) Brsift. 129. Supra S. Con. BraA. tjo. 

Se^. 44. Alfo it hath been (1) adjudged, that if a huf- 
band having levied a fine with proclamations, is afterwards 
erroneoufly attainted of high treafon, and the five years pafs 
after his death, and then tiie outlawry is reverfed, the wife 
may purfue her title of dower within* five years after fuch 
reverfa! ; becaufe being barred of her dower by the attainder 
while it flood in force, which attainder flic could no way 
reverfe, Ihe had no remedy to purfue her title of dower 
within the five years, and thercrore fliall not be barred by 
her non-claim* 

SeJFf. 43. By 2. Edw. 6. c. 12. f. 17. Albeit any perfon See Ilarg. Co* 
f* fball be attainted of any treafon or felony whatioever, Lit*4i, nedt.' 

“ yet 
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j€% that notwithftanding every woman that fliall fortune 
to be wife of the perfon fo attainted, lhall be endowable 
** and enabled tq demand, have, and enjoy her dQWer in like 
** manner and form as though her hufband had not beeit 
** attaiftted, &c.” 

Seff. 46. But this is repealed as to treafon by 5. and 6. 
Edw. 6. c. 1 1, par. 9. by which it is enacted, ‘‘That the wife 
whofe hufband lhall be attainted of any treafon whatlb- 
ever, (hall in no wife be received to alk, challenge, de- 
maud, or have dowry of any the lands, tenements, or 
“ hereditaments of tlic perfon fo attainted during the faid 
(/t}S.P.C.i 95,“ attainder in force.” And this hath been conllrucd (a) 
JO extend as wcU to an attainder of petit treafon, as qf high 
treafbh. 


Dyer 14c. 
Co. Litt. 37. 
391 - , 

l.Hale 359. 


CHAP- 



Chapter the forty-ninth 


CONTINUED. 


O F 

CORRUPTION OF BLOOD. 


AS to THE THIRD POINT, vl%. How far tlie blood is 
corrupted by an attaiiider of treafon or felony,, the fol- 4* 
lowing particulars feern moll remarkable. 

Se^. 47. First, It is [n) agreed, that by (&) fuch an (a) s.Inft. 
attainder the blood is fo farftained or corrupted, that the aii. 

E lofes all the nobility or gentility lie might have had ^ * 95 * 

e, and becomes ignoble. 

piracy [128] (B. 1. c. 37. 1*. 6. 8. Co. Litt. 391.) or petit larceny corrupts not^e 
blood. B. 1. c. 33. f. 36. j.Inft.iiz. C0.Litt.41. Noyiyo. 

48. Secondly, It is alfo (c) agreed, that he can WCo.Litt. S. 

neither inherit as heir to an anceftor, nor have an heir. 39a- 

s. r. c. 295. 

B. Nonabll. ai. Corone 4o. 

49. Thirdly, It is alfo further (t/) agreed, that(d) C. Car. 
wlicrever it is neceffary for any one who would make a title 
to another to derive tlie defeent through him, the attainder i.^Vcn.^^xj/ 
is a bar to fuch title, (/? ) uiilefs the land were intailed. And 417. 
therefore if- there be grandfather, father and fon, and the Noy 159. 
father be attainted, it is clear, that the fon ( f ) cannot claim ^5* 
as heir to the grandfather of the lands in fee-Cmple, becaufe 
he muft of ncccffity -derive the defeent through the father, 201^ * * 

wkich by reafon of the attainder he Cannot do. And for (<-) 3. Coke 
the fame reafon, if there be two brothers, and one of them ^ 

haying ifllie a fon, bo attainted, and either the fon or uncle 
purchafe land and die without iffiie, the other. (^) cannot be Jfpxalc 3?i5. 
his heir, bccaufc the blood of the father, through whom 8. Coke 1 66 ! 
the defeent muft be conveyed, is corrupted. f// r. Ventri* 

416.428. 

Dalifon 14. i.Hale 356. Co. Litt. 391. {^) C. Car. 543. Dyer 274. 1, Ventris 
413. 416. 425. 1, Hale 357. 

But it feems a (^} general rule, that the attainder of a (^) C. Car. 
perfon who needs not be mentioned in the conveyance of 5 ^ 3 - 
the defeent, docs no hurt, let the anceftor be never fo 4*13. 

Litt. Rep. 28. Noy 159, 466. 2 ;c. x. Levhiz 60. 2. Sid.^200, 201. Vide Brattoa 
b. 3. c.x4.f. 17. 

xnotc } 
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hiote i »nd i ftrtitriy therefore it feems clearly Co follow* 
that where one may claim as immediate heir to another, 
without deriving tlie defeent through any other, he ftall 
not be barred by the attainder, of any other. And therefore 
(a) I. Ventris it feemf (a) agreed, that if the fon of one attainted purchafe 
. land, and have a fon and die, ftfch fon lhall inherit him, be- 
I Hale 3C7, he derives his defeent immediately from him. And 

‘'4. Leonard 5. for the like reafon it hath been (A) fettled, that if a man 
C. Jjic. 539. hath two Tons, and then be attainted, and one of tlie fohS 

1. K. Ab.625. purchafe lands and die without iflue, the other fcaii be his 
2"* Ventm^* heir, becaufe he may make his title without mentioning the 

2. cn ns 

Palmer 19. i.Lcvinz 59. 2. Roll. 93. a. Sideriin 15. 27. This is left doubtful. 
Moor 569. Noy 158.&C. Con. Litt. Re|). i8. 

(c) Co. Litt. But Sir Edward Cohe {c) fays, that the reafoft of this cafe 

* R Ab “becaufe the attainder of the father corrupts only the 

* • ^ 5 * lineal blood, and not the collateral Blood between the 

brethren, which was ‘vefted in them before the attainder/' 
but he faith, ** That fomc have holden, that if a man after 
he be attainted have iflue two fons, the one Cannot be heir 
to the other, bccaiifc they could not be heir to their father, 
for that they never had any inheritable blood in them.'^ 
But the ground of this opinion feems to be overthrown by 
the refolution in the cafe of GolUn^ivood v, Pace^ wherein it 
(a) I. Sid. was adjudged [d) in the exchequer-chamber by feven judges 
ij ^*1 , againft three, that the fons of an alien might be heirs to one 

1 VcntHs^xj! if born in England^ or naturalized ; and yet it is 

u Lcvinz"^59! certain that they could not be heirs to their father. Alfo it 
(r) X. Sid.201. feems to (r) be the better opinion, that where a peri'on at- 
2. Ventris tainted hath iflue by a woman feifed of lands of inheritance, 
Nw iflue may inherit tlic mother, though he never had any 

j 63 * *69! inheritable blood from the father. 

SiderSn 248. This alfo appears from 13. H. 7, 17. cited S. P. C. 196. Abrld^d 
Bro. Tenant by Curtefy 15. and wherein it is hoIdcn,Tbai if the huiband of an in- 
heritrix have iflue, and be attainted of felony and pardoned, he fhall not be tenantry 
courtefy by reafon of the iflue born bcfofc the pardon, bnt by reafon of iflue born after 
he lhall ; from whence it nt relTarily follows, that fuch iflTue inufl: be inheritable to the 
wife. Alfo it is admitted, Co, JJit. 84. b. That the ilTuc of an inheritrix by an alien 
or a perfon attainted may be in ward, which could not be unltfs he could inherit the 
mother. Vide C. Jae. ^39. Litt. Rep. zSw i. Levinz 59, 6o. But the contrary was 
anciently holdcU. 3. Coke 4s. Bradton B. 5. c. 23. f. 19, 20; 

Se £ f . 50. Fourthly, It feerhs clear, that notwithftanding 
a perfon attainted be to many purpofes looked upon as dead 
(/) Co. Litt. it\ law, jret he hath a capacity to (/) purchafe land, which 
the king lhall have upon o£ 5 ce found. Alfo if the father of 
tr^FIetaB. i, attainted die fcjfcd of an eftafe of inheritance da- 

cf 28. f. 9. * life, no (g) younger brother can be heir, but the 

Co. Lite. 813. B. M. D^anceflor 36. S. P. C. 195..B. Bratton B. 5. c. 6. f. v- 
F. Petition aa. M. D’anceftor a8. Difccnt 7. x. Ventris 413. 417, 1, LeVinz 6o« 

29. Allizcxx. Mcy id6. 270. 1. Sxderfm 195. zb.Alhzez, 

land 
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land fljall rather cfcheat ; for. the elder brotlier, though 
attainted, is ftill' a brother, and no other can be heir to the 


father while lie is alive : but it feeras («) agreed at this day, («) the 
that if he die before the father, the younger brother lhall ^ ‘ 


Difcent 64. Con. Brafton B. 3« €• 14. f. 17. 


Se ^. 51. Fifthly, It is clear, that the corruption of 
Wood from an attainder is fo high, that it cannot be abfo- 
luteJy falved but by the aft of parliament ; for it feems (if) W Co.Litt.*, 
agreed, that the king’s pardon cannot reftore the Wood fo 39 ^* 
as to make .the peffon attainted capable either of inheriting ^ ’ 
others, or of being inherited himfdf by any one born before iialifon 14. 
the pardon, {c) Yet if luch perfbn have a fon born after 1. Hale 3«;8. 
the pardon, and purchiile lands and die, fiich fon may be 
his heir, unicfs he have an elder brother alive born before 
the pardon ; for a pardon doth as it were make a man a new above cited, 
creature, and give him a new capacity, in refpeft whereof 
his ilTue born after the pardon may be his heir, as to lands 
purchaled after the pardon, in the fame manner as if he had 
never been attainted. 


t Se^L 52. By 7. Ann. c. 21. f. xo. it is enafted, That 
after dcceafc of the Pretender no attainder for treafon 
fhall extend to the difinheriting of any heir, nor to the 
prejudice of the right or title of any perfon or perfons, 
** other tiian the right or title of the offender or offenders 
during his, her, or their natural lives only ; and that 
it lhall and may be lawful to every perfon or perfons to 
‘‘ wlioni the right or intereft of any lands, tenements, or 
“ hereditaments, after the death of any fucli offender or 
‘‘ offenders, fhould or might have appertained, if 11:0 fuch 
attainder had been, to enter into the fame.” 


f 53. But by 17. Geo. 2. c. 39. f. 3. llie fard Vide4.CbmmJ 
provilion fo made by the laid laft recited claufe of the 332 * 

“ 7. Ann. c. 21. fliall not take place, nor have any ope- 
ration, force, or effeft whatfoever, until after the deceifes, 

“ not only of the faid Pretender, but alfo of his cldcfl, and 
all and every his fon and fons.’^. 


+ Se£f, 54. Note, The Pretender died at Rome on the 9- St. Tr. 
firft day of "January 1766, leaving two legitimate fons, and 

tlie Chevalier de St. George and the Cardhial of Tork : the learned and 
cldeft fon died at Rome on the third of March 1788, leaving elegant trea- 
a natural daughter, whom he created Duchefs of Albany ; tiCc, intitled 
and at vvhich time Ins brother, the Cardinal of Tork^ was Confidcra- 
fixty-thrcc years of age, and unmarried. LawafVwt 

feitures,*' attributed to the late Lord Hardvvickc, or to hisfon>thc noble^mindsd^Qi^e. 

CHAP^ 
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Ttt£ FlPTIETlt 


o f 

AVOIDING JUDGMENT. 


TpOR the better under^andiftg the learning concerning 
^ the avoiding of judgment ih criminal cales> I Ihall en- 
deavour to Ihew* 

t. How fuch judgment may be avoided. 


2. The effbft of fuch avoidunce. 


Such judgment may be avoided either, 

I. Without Writ of errot. 
a. By writ of error. 

They may be avoided without writ of error two way* : 

1. For faults apparent in the record. 

2. For other matter dehors the record. 

And first I ihall endeavour to (hew where fuch judgment 
I may be avoided by plea without any writ of error for faulty 
apparent in the record. 

ScS. X. As to which it is obfervable, that notwithftanding 
it be the allowed pradtice of the court of common pleas to 
fuffer a defendant coming in by (a) capias utlagatsm the {4) (io.l.ltt*‘ 
fame {b) Term in which an escigent is returnable, to avoid *59. 
the outlawry without writ of error, by ihewing that he i. Ander. jd. 
purchafed a (c) fuperfedeas out of the {d) fame court, 

comes m gratis. Dyer 191. Con. 99. H. 6. 27. Ab.F.Refp. 5*. B. Utlac. 35. Vi 4 * 
S4. H. 4. ay. F. Ind. Nomtnis 3. B. Utlag. iS. 30. R. 6. 3. (i) |. H. 4 . 39. 

Ab. F. Error 19. 19. H. 6. *. a. Ab. F. Err. 26. But fome have hdden, that 
lawrv cannot be avoided for this or <iny other caufe in another Term. Co. Litt..2<A. 
37. H. 6. 17. Ab. F. Utlag. aS. B. Error 97. 8. H. d. 37. Con. ad. t. AntLsS ' 
re) 19. H. 6. 44. Ab. F. Utlag. 20. B. Utlag. 21. 33. H. 6.1. Ab.F. Utlag. at# 
Bro. a. 30. H. 6. 3. Ab. F. Protefi. tt. B. Utlag. 74. ts. H. 4. 18. Ab.B.Udag. 14. 
7.11.4. s. Ab. B. Utlag. y. S.H.d, 7. F. Error 42. st.H.4. 34. 33.11.8.1.45. 
Ab. P. Utlag.a7. i. Anderfon 3$. But i, R. Abr. 743. the country it faid to have 
Dean hdden 39. Eliz. (<f) 30. H.6. 3. Ab. F.Proteft. tt. drnr, if the faperftdeM 
were from the chancery, 7. H. 4, 5. Ab. F. Supcrf. 10. B. UtUig. 6$. Snperledeat 8 . 
Vide 18 H. 6. 18. Ab. F. Error 24. 7>Bdw.4.9. Ab. F. Exigent s. A Superti 
ledeas 3s. F. N.B. 236. 

VoL. IV. K k and 
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if) 14. H. 4. and delivered it to the IherilF before the quif^o 
y* ^ trfc, or by (hewing any {b) other matter apparent on record * 
which makes the' outlawry erroneous, as the want of an (e) 
KdwT^/s. original, or the (d) bmiflion pf procefs, or want (ej of fornt 
■ 4 b. B. Error in a writ of proclamation, &c. or a ( /) return by a peffon 
155* appearing not to be (heriif, or a (g) variance between the 

Dyer 211,223. and the e^ehent^ or other procefs, or the want of fuch 

not to be ma- additions as (b) are required by i. Hen. 5. : 
tcrial whether it were delivered to the fherilf or not. Co. Litt. xi$. B. Utli^. 8* 

4. fi. 4. 41. Con. F. Error 77. Vide F. Err. 4s. (^) Cckc'on Litt. 259. 6. x.5. 

Ab. E.Utlag. 27. (c) II. II. 7. 4. Ab. B. Utlsg. 78. 16. E. 4.^, Ab.B. Error 1 72. 
F. Utlag. 4T. Vide Edw. 4. 8. But it U agreed, that an outlawry without any 
original is not void, but voidable only, F. Color 45. Utlag. 18. 7. H. 7. 5. Ab. P* 
Error 52. Kcihvay 19. B Utlag. 45. L. <^in. Edw. 4, xi6. (r/) 33. H.6. x. 45. 
Ab. F. Utl^g. 27. «.H. 6. 37. Ab. F. Error 19. B. Utlag. 14. 19. H. 6. a. 

Ab. F. Error af». L.Qinn. Ed. 4. 116. B. Utlag. 45. («f) Dyer 206. 11. H.4. 34. 
^f)Dvcr4.t, (^) F. utlag. 41. 38. H. 6. 31. .Ab. F. Utlag. 31. 2X.£dw.3.56* 
Ab. F.^Dir. 5. 16. Edw. 4. q. B. Error 172. F. Dif. 17. ao. H. 6. iS. Ab. F, 

©if. 22. 2. Rich. 3. B. Mir. 80. Variance 90. 8. H. 6. 37. Ab. B.Er. 19. 

5. Anderfon 36. x.R.Abr. 743. 2.Inft.67o. Con. B. Utlag. 34. 39.H.6. i. 


(/) I. R. Ab. Yet it is faid in many (ij books, to be the conftant courfe 
of the court of king’s bench, never to reverfe an outlawry 
Ab F UtUff the crown-fidc, either in the fame or a different Term, 
28.* * for other errors of the like nature, as (/) the 

4. E. 4. 42,43. want of z capias to the fheriff of the county whereof the 
Ab. B. Error party is named, or a {m) fault in the indiftment, witliout a 
?/,Ug.67. writ of error. 

19. H. 6^2. Ab. F. Error 26. Vide Palmer 43. Con. ix. H. 7.4. Ab. B. Utlag.78. 
{Jty Not for the warit of an addition, 19. H. 6. 2. Ab. F. Error 26. ii. H. 6. 15. b. 54. 
\/) Sup. c. 27* f* 127. 9.U. 6. 15. B. Utlag. 20. 34. 39. Ii. 6. x. x. Bulilr. 109. 
i.Sidcrhn 144. 


(ff) Co. Litt. 
259. 

Vide xi.H. 7. 
4 * 

B. Utlag. 78. 
33. H. 6. X. 
Ab.F. Utfag. 

S,H. 6. 37. 
Ab.B. Utlag. 


Yet fince Sir Edward («) Cole feems to be of another 
Opinion, and hnee allb it is clearly holde.n, that one may 
plead even a matter of faft in the king’s bench in avoidance 
of an outlawry of which cannot be pleaded in avoid- 
ance of any other outlawry, as (hall be more fully (hewn, 
fedion the (iitth; 1 (hall leave this point to be farther 
CoUfidered. 

» 9 * 


to Cro. Eli*. However it is ( 0) agreed, that a conviftion of felony 
4^9,490. whereon the party hath had his clergy may be difeharged 
by exception to the indiftment, becaufe no writ of error 
lies on fuch a coriviftion, not being a judgment. 
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As to the fpeond particular, visa. Where a judgment 
may be avoided, iFithhut writ of ^errot, for matters 
the record* 

Se£f. a. It is holden, that he who purchifes land of a. . ^ _ 
jperfon who afterwkrds is (a) outlawed of felony, or con- ”, raary 
demned upon his own {b) confeflioii, may fallify the record, 36i> 

not only as to the time wherein the felony is'fuppbfed to 3. inft. 
have been committed, but alfo as to the point of the oflence. Yet the coa- 
But it is (c) agreed, that where a, man is found guilty by feiems ■ 
verdift, a purchafer cannot falfity as to the point of 
offence, but that he may falfify tor the time, where thclj^] AffiiV v* 
party is found guilty generally of the offence in the appeal B, Coroi>e le* 
or indifiment ; becaufe the Vime is not material upon evi^J- ^ 
dence. F.Traverfc 

19* 

(A) Summary 470. t. Hale 361. B.Traverfede Office 35. 7.Edw*4* 

X, 2. F. EftoppcI 91. See the books above cited. 

SebF, 3. Alfo it feems (d) agreed, that any judgment 00 Summary 
whatfoever given by perfons who had no good conimiffion - 
to proceed againft the perfon condemned, may be falfified piowdcn -oV 
by (hewing the fpecial matter without writ of error, becaufe &c. * 

it is void ; as where a commiffion authorifes to proceed on 
an indiftment taken before A B. d and twelve others, and 
by colour thereof the coiiimilfioners proceed oii an indidt- 
nient taken before eight perfons only. 


Seff. 4. Alfo it feeiTis {e) agreed, that if tlie treafon. or (f ) , Jnft.43®. 
felony of which a man is attainted, be afterwards pardoned 8 . Coke 79. 
by parliament, the attainder iiiay be falfified by himfelf or 7.1,51., 
his heir without plea. 

a writ of error lies on fuch a pardon; but this contrary to 3. Inft. 431. and 6. do. 14* 
For the avoiding of an outlawry bV thc king’s pardon, vide c.49. f. 15. F. Charter 47/ 
B. Error 56. 18. Edw. 3. 38^ B. Appeal 7. 92. 9. H. 5. 24. 15. 


Sebf, 5, But it hath been (/) adjudged, thlt the king’s (fj 29. Edwr^ 
letters patents reverfing an attainder are void, unlefs they be 3 * 
afterwards made good by adt df patlianient. x.R.Abr.489* 

6. It feems generally agreed, that by the common Co. Litt* 
law, in (g) favorem <vhtpy an outlawry of treafon or felony 269. * ' * 

might be avoided by plea, that the defendant was in (H?) pri^ to. 11. 4. 7. 
fon, or in the Icing’s fervice beyond the (/) fea, &c. at the 
time of the outlawiy fi) pronounced againfl him. ^ fi. 47! ** 

33.H.6.1. 7.H.6.25. B.Utl. 18.40. 38.Affizex7. F. Cornne 

8. H.4. 13. 3* Con. 41 . Edw. 4. 73. B.Utl. 57. i. H. 7. 13. B.Utlag. 6S* 

B* Corone 148. rhat he whe pleads this plcamuft ihewin whofe cullody ht was, and 
in what county, and mud alio aver his plea ; and by 5. £dw. 3. 13. an averment is given'/. 
4gainftthe tcftiinonvoF a Iheriflfor others, liavin^ no record teftifying lucli imprijfqfimcni* 
(/) F. Utl. II. 4. fe. 4. 2. F. RtiVond. 54. 9. H. 4. 3. F. Sci. Fac. 64.. ix. B. 7^ 5* ' 
B/Uti. 79. 4. Edw. 4. 10. Con. F. Cor. 123. Vide 10. H. 4. 7. a. Ab.F. Ref. 

9. Coke 31. Co. Litt. 74. (^) Skmn. 16, F. Utl. 4. 48. F. Foi-fuit. 19. F. Ref. 5^ i 
101 « 7t H. C. 43. Ab. B. Utl. i 3 . x6. Edw. 4. 6. Sec pavis’^iCiifc, i. Burr. 640*,, 

K k 2 But 
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[■ <») Ca. Litt. But I take it tp be generally {a) agreed, that no outlawry 
aja** - for any other crime (againft a party (b) rightly defcribcil) 
i b tl?c avoided by the pica of any matter (c) of hSt wliatfo- 

:plea.of impri- ^^cr. * * - 

foament, F, Utlag. tj. 47. *33. H. 6. 1. 45. Nor by the plea of being beyond fca, 
I'MJtlag. 27- 33. H. 6.x. 45. 


Outlawry . Sc£f. 7, By 26. Hen. 8. c, 13.. it is enaded, ** That all 
againft per- <( procefs of outlawry to be had or made witliin this realm, 

may be ** againft any offenders in treafon^ being reliant or inhabiting 

verTfd within ‘‘ «>ut of the limits of tliis realm, or in any of the parts 
a year and a “ beyond the fcas at the time of the outlawry pronounced 
day* againft them, lhall be as good and cfFedual in law to all 

“ intents and purpofes, as if fuch offenders had been reli- 

dent and dwelling within this realm at the time of fuch 
procefs awarded, and outlawry jNronounced.” 


SeSi. 8. But by 5. and 6. Edw. 6. c. 4* it is provided, 
(H) See Sir That if the party fo to be outlawed, lhall, within one 
T Arm- year next after the^faid outlawry pronounced, fd) yield 
t*^ST.Vri 3 ** to THE. CHIEF JUSTICE of England for the time 

Mod. 47. ' ** being, and offer to traverfe the indlAment or appeal 
^kui.195. But whereon the faid outlawry lhall be pronounced as is 
the law of this u afoTcfaid, that then he lhall be received td the fame tra- 
'a ** verfe, and being thereupon found not guilty by the ver- 

«lra%i4*and “ of twelve mcii, he lhall be clearly acquitted and dif- 
Foft! C.L.40. ‘‘ charged of the faid outlawry, &c.** 


fe) 3. Inft, 9. And it hath been / p) refolved, that thefcftatntes 

3*. ai6, extend as well to trcafoiis by fublequcnt llatutes as to thofc 

180. Error affigncd'for the reverfal of an outlawry of high treafon, that the de* 

» fendant was beyond fca at the time, See alfo Davis' Cafe, j. Burr. 63Q. and Rex v. RJ 
Johnfton, Fofter46. where an outlawry for high treafon in diininilhing the current ^ 
coin was reverfed for the fame reafon* . 


lO. It feems generally agreed, that any outlawry 
whatfoevdr may be avoided by a defendant’s coming in upoii 
(/) 33. H.6. the utla^tum^^ and pleading a fg) mifnofmer 

X. 38. 45* cither of the fiaUie or addition in the writ, &C. as by Ihew- 
6 t vvhereas heis.called by fuch a name of {i&j baptifm, 

is* 1^! furnamc,r he hath been always known by a diferent 

Nonfuit 6. Eftoppcl 47. 54. 67. Dyer 194. B.Utlag. 1.42, 23, 44, 45, 26. Mif- 
abCmer 34. 1. Edw. 4.2. 21.H. 6. 50.., j.H.y, 16. 7.Edw.4. 1. 17.H.8. xi, is. 

4i.H. 6.43. 19.3.6. 80. 5 H. ^7. »8:H:6; iV VidcF.Var1ante74.*^ 

X4. $dw. 4- 37» 3^* (^) 33- H.6. t. 45V Bift in- the abridgment of mb cafe, Bfo. 

2. the contrary feems to be holden. Fit®, Uthg. 47, fh) Fit®. Utlag. 44, 
^oAJtlag. I. 47. H. 8. II, 12 . ft) 14. Edw. 4. 6. Bro. Utlag, 5;^. 19. Edw. 4. 
•4, 15. Bro. Sci. Fac. 132. Mifnofmer i. 27. H. 8, ii, 14. ti. H. 6, 7. So if one 
be called in the writ the fon of 7. 5. he may plead that he is the fon of S. 
so. Edw, 4. II. Bro. Idemp, Nominis 9. 

on^ 
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one, and not by diat in the writ, ttfi. or whn«as he is nuned 
of fikh eftate, degree, or, inyAery, that he hath fome othor 
(«) addition, and not j^t in the wri^ &c. 



(ajiFiaJIobi 

iiiu 


Eftoppel 47. 67. I. Edw.j.. s. ai. H. 6^ 50., 23. H. 6. 2. b. F. tJtlag. 32. |5. 37* 
Btri. l/tlag. 15. 24. 73. Mifaofrocr 52* 5. H. 7. .16. 7. Edw. 4. i. 5. H. 5. p 

Abridged Bro. Utlag. 15. Fkz. UtUg. 37* But it is there, fftij, tliar foine were if 
opinion, that the party Ihould be put to his writ of error, becuufe {le is the faine per^ 
ion. See 38. H. 6. i* B. Utlag. 32. su . so. £dw,4. t6. Bro. Scire Fadas 132. 
9.£dw.4. 24> 25* 


Alfo It is faid in many (b) books, that he may plead that (^) Fita. Ut^ 

there is no foeb town as tliat whereof he is named. • 

22.£dw.4. 

22. H. 6« 23. 33. H. 6. $s. Bro. Utlag* 26. Raft. Ent. 360, 30s. But the contrirjf 
is holdcn 33..H. 6. 2. becaufe fuch plea would avoid the outlawry agaioft ail pet# 
ions. Bru. Utlag. 29. there is an opinion to the contrary, but it feemsoot warranted 
by the Ycar-Uo(nc. 


And it feems clearly agreed, that he may plead, that at the 
time of the writ purebafed, and ever fince, he bath made his 
abode at fome (c) other town, and not at that in the writ, 
tcc ; and it is (d) faid, tliat by fttch plea, the outlawry (hall 30. 3^.*^* 
only be avoided as to the perfon who pleads it (who (hall Eftoppel 54. 
{ej not be intended to be the perfon meant), and (hallftand Error 23, 
in force againft the perfon of the name and addition in tlie *’ 

22. H. 6. 7. 16.23. 19.H.6. 80. Dyeri^s. 2,E.4«>. B- Utlag. 22. 25. 32, 33. si.' 

2i. Edw. 4. 7q. Keilway lox. Such matter is pleaded without any traverfe eft the 
place in the inJidtnicnt. Vide 22. £. 4. 37, 38. 20. U. 6. 19. It is adjudged 28* H. dji 
Ab. F. U;l. 25. that ic is no plea for one named of the parifti of C. chat there are 
three vilis in ihe fame pariHi, D, E, F, and that he was commorant at D* aad 
therefore ought to have been named of it. (^ef) 39. H. 6. i. B. Utl. 34. 73. io.H.6. ^ 
30. H. 6. 2. I* . Error 23. 21.H.7.13. But it is faid, 2 1. H 6. 21. Ab.F. Sci. Fac* 55* 
B. Uil. 2 3* that a ea^/as ad fatisfacienditm the judgment is affirmed or difaftlrxn^ 
by the affirmance or avoidance of the outlawry. Vide ez. H. 6. 16. B. Utlag. 25:^ 
19. H. 6. 58. F. Url. 21. (1?) And for this caufe this is a good pica m avoidance of 

the plea of outlawry in difability. F. Nonabihty 14/ 21. H. 7. 13. 7« E* 4* 

B, Nona. 50. 

But it is faid, that a perfon of the fame name and addition 
as mentioned in a record of outlawry, (/) cannot avoid 
it by averring that there are two perfons of fuch name ' and I?[H.4.27. tA 
addition, and that the perfon intended is the elder, and he,F,j[4inlp.No^ 
bimfclf is the youngcT, but fliall be put to his writ ofminisa, 3. 
idmmtaie nomlnls^ wliich is faid by fome to be the (g) onliy 
remedy iii ftich cafe after an outlawry returned. 4^ 

1^.54. 13.11^6,7. F« Utl. I. 24* 43. y2xiaace74. (g) F. Utl. 6. lis.Refp. ziK 
Nona. I. 7, 

And it (bems, that notwithttanding in civil caufes (h) be- (A>if.E.4.i^ 
fore an outlawry is returned, one or the fame name may *3* 7. 12. . 

come into court, and .(hew, (i). that he is not the perfon 

F. Idemp. Norn. 3. 6, 7'. Con. F. N. B. sdl. (/) F.'N, B. 268. Bro. Idemp. libtti; 
3, r^« . 4. 27. F. Idemp. Norn. 3. at. £dw. 3. 36. Con. f« Jdciii|i. 

N'M». 4.' B. Ideiiip. N^ipn. 6. L. Quin. Ejliy. 4;. — 
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intended ; Wheretipofi if the plaintiff confefs it, the diver-* 
fity of the ;iamcs lhall be entered on the roll, and a nevr 
exigent ihall iffue with a fuller defeription of the perfou 
intended,; yet this [a) cannot be done upon an indiftincnt, 
p, withoijt a wrjl oiidmniiate norn'mis^ bccaufc it would make 
iLiaemp. ’tile procefs variant from the indiftraent/ which canriot be 
^Tpm. 2. tr* altered withput the conlent of the jurors. 

H. 4« 3* * 

A^d now I arn to (hew bow judgments in criminal cafee 
may be avoided by writs of error. 


As to which having fhewn already, eh. 2 (f . fe£t. 40. that 
the reycrfalof the attainder of the principal if Jo facto reverfes 
that of the acceffary, I ihall in this place only obferve the 
following particulars. 

1 1* FiINt, That it feems to be in a great meafure 
; ^)Cro. Ebz. (/;) fettled, that a writ of error to reverfe an attainder of 
S2 5 - 2 73 * SS®* treafon or felony may be brought as well by the executor as 
V4S the party, but (r) by no other petfon whatfoever. 

I. Leonard 325. Salkeld 295. Shower 13. 4.000101.385. (c) Vide Snlkcld 60, 

Secondly, That a perfon attainted of treafon 
or felony, before he c^n have a writ of error to reverfe his 
(dO t. Hen. 7. attainder, muft { 4 ) affign his errors, and thereupon have 
Error ^51 Court tq profecute his writ of error. 

13. Thirdly, That no writ of error for the re- 
ir, Sid. 69. vertiil of an attainder of treafon or felony is to be (^) allowed 
|i j\. vvithout an exprefs warrant from the king, or the confeut 
il* 175 attorney-general. 

S«c Crawlc •;». Cook, 1. Vern. 170. the Rioters Cafe, |. Veni. 175. Rex 2/. Wilkes, 
4.’ .Burr, and Rex 1/. Davis, I. Hurr. 64X. 

Sett . 14 .. Fourthly, That an.attainder of felony of a 
perfon who had any lands, (hall never be reverfed by writ of 
{/) Dyer 34. \xxox(f) without a againft all the ter re- tenant and 
Keblc 141. jprds mediate and immediate 3 but it is fettled, that fucK 
y j. Sidcrfan fare facias is not hecelfary in the cafe of high treaibn. Alfo 
li. E.4. 37. it *5 (A) faid, that it is not ncceffary in tlic cafe of felony 
4: R. 4. io. when it is fiigg^ed or^ the roll that the party had ho lands, 
Error c2. and tlic attorney-general cohfefles it. 

4* >P' (^) Stafford, M. i«. Annse^ upon examination o£ all the 

precedents. ’ .i/!) a. 495 * 3 - ; \ 

i*i) 3. Setf. 15. Fifthly, Th^t it hatl^ bfci) (;) feltled, that 

»t4, 1 1 5. the ftarutc of 33- Hen. 8. c. ag. which enafls, “ That if ^ly 
X. Hale 3S3* u p-rfon ihall be atuimei of high treafon by the courfe of 

“the 
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th? commoala\i« or ftatntes of this realm, that lii evciy 
« fuch cafe, every fuch attainder by the common law/^il 
^ be of as* good Itrcngth, valucy force, and effeS, as if it 
** been done by authority of parliaiiicnt/* is to be inlended 
cf lawful attainders by due courfe of the common law, and 
not of erroneous and void attainders, which tlfcreforc may 
be avoided in the fame manner as befere. 


Se£f, i6« Sixthly, that it is alfo clear, that the liatute , 
of (a) 28. Eliz. c. 2. which enadls, That no record of at- Whkh 
“ tainder that then was of high treafon, where the partvjs called the a^th 
‘‘ or hath been executed, fliall be reverfed, avoided, or jm- in'thc print^ 
peached by any plea, or writ of error,” extends not (i) to 
attainders fince that time. ^ Uvini :j3i. 

(i) 3. loft. 31, a 1 3. i.Halc 53« 


Se^. 17. SEVENTHLY, (c) That ft hath been holden, M x.Sid.ao8. 
that a writ of error lies in the king’s bench on an attainder 
before the lord high fteward. 

And now t arn in the second place to Ihcw the elFefl 
of the avoidance of a judgment. 


As to which I fliall take notice only of the following par- 
ticulars : 


18. First, That it is (d) agreed, that, after an (iy)B*C(ir. 
outlawry of treafon or felony is reverfed, the party lhall be 27. 144. 165. 
put to U) plead to the indldment, for that ftill remains 5 * 

C. Jac. 464. F. Er. 51. C. Car. 365. (^) That the law is the fame in civil caulifi, ;; 

p\Er.4i. 37. H. 6. 17. B. Utiap. 28. ao. H. 6. 3. F« Prote&iot; 

B. Utlag. 74. Con. ai. H. 6. 50. Ab. F. Nonftiit 6. • B. Utlag. 24. 35., 


Se^, 19. Secondly, It is faid by S/r Cdif, that 
if the judgment, bp erroneous,, both that, and the execution 
thereupon, and all former proceedings Ihall be (/■) revetfed (/) 3. loft. 1. 
by writ of error ; but if the execution ^be eirpneous^ that 
only lhall be reyexfed. 

Seff 20. That it adjadged, j.AaderJ 

that if the king grant dyer the lands of ^ 
for treafon or felony,' 'aiid aftjefvyafd^^ outlawry be re- 
verfed, the party may enter bn the patentee, and need 
neither to fue k petition to the kingi hor aj'l-w faaas againft 
Uic patentee. 


K k4 
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CHAPTER THE FIFTY-FIRST, 

o» 

EXECUTION A«D REPRIEVE. 


a nd now nothing remains but to fhew in ti^at min-. 4 .C«»* 
ner a perfon condeffloed is to be executed or reprieved. 

As to which, havingliliewn already («Vthat a perToh at- <«)Ch,3e. 
tainted, Handing mute to a demand why execution flutll not *' ** 
go againft him, ftall not be awarded to his penance, but to 
the ordinary execution proper for t^ie cinine, 1 ihall farther . 
obferve only tlie following particulars.; 

Seff» I. First, That the court of king’s bench hath not 
only power to award execution againft perfons attainted 
there, but alfo againft perfons attainted in parliament, (,;) Sid. 7s, 
or any other (r) court, the record of their attainder, or 1. Levina 6 1. 
a tranfeript thereof, being firft {d) removed into the court '• •^**’*® 
of king’s bench, and tbemfelves brought thither by (t) ha- 
teas efrpus. ^ wtHale*. 

rophamiju 

C. Car. S76. C. Jac. 495. /d/} C. Car. 176. C. Jac. 495. i. Siderfin7i. i.Le-# 
vinz 61. I. Keble a44. fej C« Car. 176* C. Jac. 495. i» Siderfin jtj 73* 
Foiler 44. 140. 


In the cafe of the Earl of Ferrers it was refolved, by all the judges^ that if a peer 
be convidted of murder, before the lords in parliamtntr and the day appointed by them 
for execution purfuanc to 15.* Geo. 2. ihouid lapfc before i'uch execution doncp a 
new time may be appointed for the execution either by the high court of pariiament be« 
fore which fuch peer fhall have been attainted, or by the court of king's bench, iJke 
parliament not then Jitting^ the record of the attainder being properly removed into 
that court. Foller 140. 


SeU. a. Secondly^ That executioa^ ought {f) not to ^/;c. Car. 
be awarded into a different county from that wherein the 
party was* tried and convidedy except only where a record 
of attainder is removed into the court of kitig^s bench, **5*»*Show« 
Which (^) may award the execution in the fame county ^Vc. Car. 
wherein xt fits. 776. 

C.Jae^495.^ 
Hutt. 2S. I. Levinz 61. i. Siderfin 7a. 


N. B. Where the prifoner is in the cuilody of the marlhal of the king’s bench, the 
ufual place of execution is at Saint Thomas a Waterings, in the county of Surrv* 
4. Burrows aoSS. Strange 553. ^ 

SeSia 
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3/ , THiRDty, That wbert a jwrfon attainted 
been at lafge-after.bis R^indery and afterwards is brotigbt 
, ^ . into eourt and deinanded why exccotion ihould nntbe a- 
W fopa*® warded agunft hitn> (a) af he deny that he is the fame pet'- 
C.Car. 176. font k l})aU be iixupediately tried by i|. jnry retijiined for 
C. Jac. 4»s* thatporpofe. 

Crump. 18$. 

s. H»Ic 407. ( 4 ) I. Siierfia 7*. j. Levin*. 6 t. Whether rlie party may have 

f eremptory ' challeni'es on i'uch a trial, vide c. 43. f. 6. Al£a Raulifie’a Cade, 
after 40, 41.. 

tw h 8 Se£i. 4^ FouRTHtYjThat the Court (f) may command 
4*!*' execution to be done without an^ writ. 

e. Hale 409. ^ • 

Bnt fometnne* executum it commanded by writ, as in Sir Walter Raleigh a Cafe, 
Cro. Jac.496 and iti Lor d Staff ord’s Qafe» St. Tr.vol. 3. p. 101. being both in the 
euftody of the Lteuteaaatdf tBB TDWXK, and bcheadei|nnly. 

(d) }.Inft. 5*. St&. 5. Fifthly, That it is fj) holden by Coke and 
•**»»**»*• 7 ' JETa/e,- that no execution can be warranted unlefs it be 
**<^m.* 79°* ***' ^’**^2®’*®*' and therefore that it cannot be 

altered by the king, as from* hanging to beheading, Yet 
iriiale spi. fince there is a great number of precedents, where (e) men 
498. condemned to be hanged for felony, and women con- 

». H^e 4 i<‘ demned to be burnt (/) for treafon, have, been beheaded 
* 5 * by force of a fpccial warrant from the king to that pur» 

tof Raym. pofe; and lince (g) Braiton and {h) Staundfjorde and iie 
*84.^ (tj lear-Booi of Hen 6. fpeaking of this matter, ate 

*K exprefs as Coke nnd . ifa/e, but fay only in general, 

SrnMdf r that the IherifF cannot lawfully behead a man who is only 
And aco rV condemned to be hanged, by which they may perhaps in- 
mgly Lord tend no more than that he caniioc iawfujiy do k of Jiis 
Dacres, Lord owii authority, I (hall leave this matter to be f^rtber .icpnr 
Imlmr a"** Rdered (i). However, it is agreed, tliat where bebeadiiig 
fe^'^lord, “ part of tha judgment, as in cafi: of higU tresafpnv^ die 
.were hanged for murder. 3. I-ntt. 9. Coke eat^': f'r) Lord HHpgerfprdia, 

3%. He 8. Duke of Somerftt in 5. £dvv. 6. 3. Iuft. tl x. Lord Audiey in 6 , Can x» 
I. State Trials 271. (/) Q^cen Catharine Howard, L^y Jane Grpy,. CoUote'ft itf 
Salilbury, Lady Alice Liflc, 4. State Trials 129. (^) B&Aoii 1048 P, C. 

13* 0 hi* 

(ij The king cannot vary the execution fo as to aggravate the puni(hmfiili« [But 
it doth not follow from thence, that he whoxan «(hoiiy j^rdoa the oifF^nder ifanno^ 
mitigate liis puniiiimcnt, with regard to the pain or infamy of it, F.oftt'f ’269, 
Burn 650. and this prerogative is part of the common Si^ier ayop 

4, Comm. 39S. therefore it is not criminal in the officer wiio pbeys .a 
the crown t«»r beheading a perfon under fenunce of death for a ot a ^omaa 

for trcafoii of any kind, Foftei 268* 

king 
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kinjj jMy t<») pardpiB^^ reft, anil’ can^nerftly in ftidt («J 9M»smSy 
C8&:<^e judgment will be well exdcuied by beheading 

‘ ii. Cok« 130. Sjtprac. 37, f. ta; 3. lift. 31. it iifai^^vilucii a^u^em: 
tnuft be uiuSer the ^eat ftat { .but it ftem* adEuttccl that it «)ay he hy a writ, a. 6t. 
Trials yo^, .705.' 


Seff,^6. Sixthly, That it feems (ij agreed at this day, 
that an execution cannot be lawfully executed by any but l*®^***^*®' 
the proper officer. a.iiafe 4 «. 


In all cafes, as well capital as otherwife, ^execution mud be performed by the flic- 
riff or his deputy, whofe warrraiit for fo doing was ancienUy tsy precept iinch:r the 
^and and fcal nf the judge, as it is ftiil praOtifed in the court of thejlord high fteward 
upon the execution of a peer, 2« Hale 409. though in the eburt of the peers in par* 
liamcnt it is done, by writ from the king Append. 4. B. C# fc€f. 5, .. Afterwards if 
was cftabli&cd. Finch 478, that in cafe of life the judge may cdmmttnd execution to 
be done without any writ. And now the ufage is for the }u(^ to iign the calendar, 
a Till of all the prifoners n^c$, with the ieparate judgments Jn the margin, which 
is left with the merifi. 4. Comm. 396. S. P. C.eta. ^.Modern t a. The fberiff, 
upon receipt of this warrant, is to do execution within a convenient time, which ia 
the country is left at large. In London the Recorder, after, reporting to the king ia 
perOan the cafe of the feveral prifoners, and receiving his fOyal plcafure that thelaw 
inuii take Its courfc, iffucs his warrant totlie iheriffs, directing them to do exccu* 
tibn at the day and place aliigned. Appendix 4. li. C* i* 4. 4. State Trials 33a* 
Pefter 43. ' 


Sr^. 7. Seventhly, That it is (r) clear, that if a/'O ^-Edw, 
mail condemned to be banged, come to life after he be ^ 
hanged, he ought to be Hanged agaia ; for the judgment is 
not executed till he be dead, * 

a. Hale4i«« 

Vide fup. c. 48. feC^. y. 4, Comm. 399* 

Se(^. 8. Eir.HTHLY, It feems agreed, that every Court 
which ha's power to award an execution, has alfo of com- 
mon right a diferetionary power of granting a reprieve ; 
as (rf) where a perfon pleads a pardon defective in point of ^ 
form, blit fufelently fliewing the king^s intention of * * 

mercy ; or wliere it is (^) doubtful whctlier the offence Ab. F. office 
be not included in a general ftatutc-pardon ; Or (/) whe- de Court 3^. 
ther, as it is laid in the indiftment, it amounts to fo higli *^ 5 ^' 

a crime as that with which the prifoner was charged, 

And it feems (g} agreed at this day, that judges continue to ^ip, /. 6. f.7* 
have this j?ow,er after cominiffion is 'determined. Tins power is 

' • • • - - « to be ra- 
ther by common ufage than of ftnet right, 2. Hale 12. 4. Comm. 387. Vide 

s. Geo. 3. C. rj. for a power given to judges of aifize to reprieve a prifoticr for the 
purp'jfc of obtaining a conditional pardon. — Anse p. 517- 

Sc/f. ^ Ninthj^y, That it is clear, that if a woman (A) 2. Hale 
quick witli child be condemned cither fox {hj treafon or (ij 

3. Inft. J7, (0 if before jufticcs of peace, keilwa/ Sf* 

' • ' ' felony, 
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jf 4 jS, ?.C.. .fcioriy^ ifte may al^ge her "beluit witin chil4-l» ^ 

' ' to g« ttoo cxecStttioii wipited, and therenpon the 
Aij^ F. t'orL* ®*' be ’commanded to take her into a private 

»*a. V ' room, and to imjwnei a jury of (A) matrons to try and 
is. Corotie 8S. examine Wheriicr Ihe be quick with child or not j and if 
(i) 3.4 biI. they find her t^uui luitbcbild^ the execution (hall be recited 
Mnehirs. (o tiU her delivery. ; 

5, 1 \ C. i^S, (^) 4« State TmU.6i4, S; P. C. 19?. ?. Inft. 17. 4. Stare Trials, 

(ill. P. Ciirooe 4‘0* , *3 Alfizc ». AU. Corono 97. Fir?:. C won e i^ii. 

2 5. £dw.3.4i. Abvidgfecl Fitz. Coroiie 130. la. Ailiit* ii. Abridged Fitz. Co- 
Tune Bro. Cort1nc 72. Bro. Pain II. 

fj) Finch Sr^. la But it is agreed, that a woman (d) cannot 
p r a demand fuch rcfphc of execution by reafon of her being 
F CoS. than once ; and that Ihc can nci- 

* tiler faye berft^^^ this means from fr) pleading upon her 
3.lnft. 17. airajgiiincBt, nor from having (/ ) judgment pronounced 
23. AlEic a. agamf); fecr up^ft her convi;Sion. Alfo it iis laid both by 
Ab. B.Coro- Staittdfcrde wd that a woman can have no ad- 
K Coro. 188. vantage from being found with child, unkfs flie be alia 
a;\ Kdw. 3, found wi 

Abridged Fitz. Corone 130. la. Alfiie 11. Bro. Corone 72. Pain 11,'* (r) Finch 
,473 '^3. Inft. 17. 22. Aflizc 71. Abiitlgcd F, Corone 180. Jl. Corone 

4. btarc Trials 611. S. P. C. lyS. j.Jnit. 17. 2 Halt 413. (^)3.1nft.i7. 

S‘. 1*. C 198. and in 22. Aiiize 71.. Abridged Fitz. for. 180. Bro. Corone 88. it 
i> exprclbly laid, that ihc inquiry was whether the women were enfeint with a live 
cbiUl or not. See alfo Summary 272. and Finch 4-73. \ et F. Corone 127. i(»8. 388* 

t.jo. 410.. 22. A111/.C 2. 25. Kow. 3. 42. 12. Aifizc II. B. Corone 72. B. rain 

12. It xb i'aiu only I that the woman was found enieint ui pregnant. 

t Sc^f. II. By 25. Geo. 2. c. 37. “ For the purpofe 
of adoing a furtl)tr terror and peculiar mark ot intamy to 
the puniiiiniGnt of death now inflifted by the law* upon the 
horrid crime of mukdek; a crime fo contrary to the 
. known humanity and natural genius of the Britilh na- 

. rion it is enacted, “ That all perfons (3) who lhall be 
found guilty of wilful murder, be executed according to 
Jaw on the day next but one after icntencepafled, (/>) unlcfa 
** the fame fnaJl happen to be tlic I drd^s day commonly 
called Suftday^ and in that cafe on the Monday fol- 
‘‘ low ing. — I hat the body of fuch murderer fo convicted 
lhall, if fuch conviSion and execution lhall be in the 
county of Midd.efcx or within the city of London (/) or 

(3> A peer indiffled of felony and murder, and tried and convifted thereof before 
fht ifivt.b in parlitmeat, ought to receive judgment for the fame according to the pro- 
viiiniisol' tbih a^>. The Earl of Ferrers Calc, Fuller 139. lO. State Trials p. 478. 
('•> Btccaria c. 19. 4. Comm. 397. (i) Upon all executions in London, the Re-' 

cordcr, alter repor ing to the King lu ncrlbn the cafe of the fevcralprifoners, and rc- 
CciHug his roval plcafurc that the tuw muft take its courfc, ifliies his warrant to 
the (hcrilTs, d;r(;6ling lUem to do execution on the day and at the place aBigtied. 

4. Comm. 39;. 

** the 
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** tite liberties thereof, be immediatety conveyed by the 
**' flierUir or (heriffs, bw or their deputy or deputies, and 
his or their officers, to the hall of the Sueoeons Com* 
** PAVY, or fuch other place as the &id Company {haU«p- 
** point for this purpoie, and be delivered to fuchaperfon 
'* as the faid Conroany fhall depute or appoint^ who (hall 
give to the iherifi ormeri£rs,bis or their deputy or depu* 
“ ties, a receipt for the fame ; and the body fo delivered 
** to tlie faid Company of Suigeons lhall be diflebied and 
anatomized (4) by the laid furgeons or fuch perfon as 
they lhall appoint for that purpofe. And in cale fuch 
conviftion and execution lhall h’lppen to be in any 
other county or otlier place in (heat Bntain, then the 
“ judge or juftice of allize, or other proper judge, lhall 
“ award the fcntcnce to be put in execution the next day 
“ but one after fuch conviaion (except as is before ex- 
“ cepted), and the body of fuch murderer fliall ip iikeman- 
“ ner be delivered bv the Iheriff, or his deputy and his of. 
“ ficers, to fuch furgeon a<i fuch judge or juftice 'lhall di- 
“ reft foi the purpofe aforelaid.” 


(4) At a.mccting of the judgtt in t'tz, to confider of this aA, it was agreed 
hv much the gicater part, that the judgmeit for diflVfting and anatoTiiring, and 
touching tht time of execution, ought to he pro ouncej in cafes of petty treafon, 
though murder IS only mentioned, cxccpr in the c.lc of women, and in that cafe 
too the tune of exceution may be a part of the judgment. Feiter icy. 


t SeB. 12. By 25. Geo. 2. c. 37. f. 3 and 4. it is alfo 
enafted, “ That the fenttnee lhall be pronounced in open 
s‘ court immediately aftei the conviftion of luch niuiderer, 

“ and before the Court lhall proceed to any other buH* 
nefs, unicfs tlie Couit lhall fee reafonablc caufe for poft- 
poning the fame ; in which fcntcnce lhall be exprefled. 

“ not pniy the ulual judgment of elcath, but alfo the fe.) It was 
“ lime laj appointed iiertby for the execution tlieicof, ami tb* 

“ the tuatks of infamy hereby diieftcd for fuch offenders, in 
** order to imprefs a juft horror in the mind of the offen- Teim)^ 
der, and in the minds of fuch as lhall be prefent, of 10 Gen. 

“ *he heinous crime of murder. But it is provided, that ^baf, r\ccpt 
♦* after fuch fentence is pronounced as aforelaid, in cafe "* 'll' 
tliere lhall appear reafonablc caufj, it lhall and may be 't, thetm 
lawful to and for fuch judge or juftice, before whom and’ place 0/ 
fuch criminal lhall have been fo tiied, to ftay the execu- execution ate 
“ tion of the fentence, at the diferetion of fuch judge or *’ 3 ' **'* "o 
** juftice, regard being always bad to the true intent and '*** 

» .a." 

3« Burr* xtii. Ir* what manner fen tenet uiall be pronounced againd a murderer. 

t Srff. 
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4. Comm. to*, f 5 ^^. J3. Apd by 25. Geo- 2. c. 37. f. 5. ** It fcall 

t€ ji^ xht power of any xuch judge or juftice to appoint 
** the body of any futh criminal to be hung in chains (a). 

St.Tr. zoj. ^bat in no cafe whatfocycr the body of any ratir- 

(«>Upona “ dertfr fhall be ftifFered to be 'buried, unlcfs after fuch 
confercDcc of << body {hall have been diflc£ted and anatomifed as afore- 
thcrlTw^V ** every fuch judge or juftice fhaJl, and is here- 

fomc doubt ** by required to direft t^ fame cither to be difpofed of 
whether as aforefaid to be anatoniiled, or to be hung in chains in 

htngiog in « the fame manner as is now pra£lifed for the moft atro- 
diainK might n cibus ofl'ences.** 
ever be made ' ^ 

part of the judgment. But on debate it was agreed by nine judges, that in all cafes 
within the adt, the judgment for diffedtion and anatomizing &«//, (liould be part of 
the fcntcnce.- And if it (hould be thought advifablc, the judge* might afurioardi di- 
redtthe hanging in chains by fpccial order to the ilicriiT, purl’uant to the power given 
lor that piirpcfc in the pto^ifo* Folder 107. and lo. St.Tr. 39. notis^ Sec alfo Hall's 
Cafe, Cafes Cro. Law ax. 


How a con- f Sen. 14. By 25. Geo. 2. c. 37. f. 6. it is enafted,*' That 
demnedmur- cc from and after fuch convidlion, and judgment given 
cra^nedt * ** thereupon, the gaoler or keeper to whom fuch criminal 
fliall be delivered for lafe cuftody, fhall confine fuch pri- 
“ foncr to fome cell, or other proper and fafe place within 
“ the prifon, feparate and apart from the other prifoners ; 

and that no perfon or perfons whatfoever, except the 
“ gaoler or keeper, or liis fervants, (hall have accefs to any 
fuch prifoner, without licence being firft obtained for 
that purpofc under the hand of fuch judge or juftice, 
before whom fuch offender lhall have been tried, or un- 
“ der tlie hand of the Ihci iff, his deputy or under-lheriff.’* 


Judges may 
reUxthe rc- ' 
ft rain ts of the “ 
adt. it 


Cnnvi6is for 
murder to be 
fed on bread 
and water 
only. 


+ Sen. 1 5. But by 25. Geo. 2. c. 37. f. 7. it is provided. 
That in cafe any fuch judge or juftice fhall fee caufe to 
refpite the execiitipn of fuch offender fo condemned as 
“ aforefaid, fuch judge or juftice may relax or releafe all 
“ or any of the reftraints or regulations herein before or 
“ herein after directed to be cbi'erved by the gaoler or 
keeper of the prifon where fuch prifoner fhall be con- 
fined, by any licence in writing figned by fuch judge or 
juftice for that purpofe, for and during the time of fuch 
“ flay of execution.”^ 

t Sen- 16. And by 25. Geo. 2. c. 37. f. 8. it is further 
enafted, ‘‘ That after ientence pafled as aforefaid, and until 
‘‘ the execution thereof, fuch offender fhall be fed with bread 
and water only, and with no other food or liquor whaJ:- 
“ foever (except in cafe of receiving the Sacrament of the 
Lord’s Supper, and except in cafe of any violent licknefs 
‘‘ or wound, in wdiich cafe fome known phyfician, furgeon, 
or apothecary, may be admitted by the gaoler or keeper 

of 
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of the faid prifon to admintfter neceflaries ; the cbriftia!! 
and furname of fuch phyfician, furgeon> or apothecary, 

** and his place of abode being £rft entered in the boo^ 

“ of the faid prifon or gaol, there to remain ).” 

t 17. Bjr 25. Geo. 2. c. 37, it is alfo cnafted. Penalty for 
That in cafe fuch gaoler or prifon-kceper fhall offend not executing 
againft or neglcS to put in execution any of the direc- 
tions or regulations hereby enaded to be obferved, fuch “ 
gaoler or prifon-keeper mail for fuch offence forfeit 
his office, and be fined in the fum of twenty pounds, and 
fuifer Imprifonment until the fame be paid,” 

Pcnal^ for 

+ SeSf. 18. Alfo, by the faid ftatute, to rcfcuc the ^ . 

body of any fuch malcfaftor from the cuftody of the 
Ihcriff, after execution^ is made felony and tranfportation for («) vldc^* 
feven years.” — And “ to relcafe any pcrfon from prifon a.Hawk.P.C* 
committed for, or found guilty of murder, or to refcuefuch a7o- where 
an offender going to or during execution, is felony without thjspaTtofthe 
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ABATEMENT. 

See Indictment. 

1. any fuit on a penal Hatute 
X a^ually depending, a lubfequent 

full may be pleaded in abatement, if it 
be cxprefsly averred to be for the fame 
offence. Page 125. f. 63 

2. A difference of the day on which the 

profecucions are laid« is no exception 
to the plea, . . e% 

3. Two informations exhibited on the 

fame day may motually abate each 
other, ih. 

4* The fait is*depending from the time 
of the information being filed, and be- 
fore any procefs iffues, $ 6 . 

5. And all writs become the fubjefts of 
abatement, as being depending from 
the time they are purcha/ed, iX 

6. Where an appeal abates for an infof- 
ficiency of the writ, the defendant 
ihalljoot be arraigned upon it, 8. 

f • 1 1 

VOL.IV. 


7. On an ind'Ament a miftaken farname 
cannot be pleaded in abatement, 

8. But in an appeal it may be b plead- 
ed, ri. 

9. But a mifnomer of the defendant’! 

Chrifiian name may be. pleaded io 
abatement, as well on indictment aa 
appeal, 37- A 69 

10. So it is a good plea in abatement 

where one is ityled knight, that he is 
a baronet, ^ ih» 

si« So alfo if an indidment again#^ 
Garter king at arms, if be is not fo 
named thereon, 

.12. And quare if the offliffion ofthede« 
fendant's name of baptifm is not fatal 
in abatement, il* 

23; The want of fneb addition as is r#» 
quired by x. Hen. j. c. 5. may bf 
pleaded in abatement of an indict 
ment, 37. f. ^ 

14. In criminal cafes, not capital, oft 
demurrer in abatement adjudgc4 

L 1 agmfi 
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againil the party, the Court will give 
hnal judgment^ and not rf/pondeas 
oufter^ Page 2\i 

15. 'That there is another indiHment for 

the fame oiFeoce cannot be pleaded in 
abatement, ^ 309 

16. Where an indi^ment is abated for a 

mifnomer^ the Court will detain the 
prifoner, and caufe him to be tndifled 
de ntnfo^ 309. f. 2 

17. Abatement may be pleaded in an 

information by attorney, and in an 
indidment by a defendant appearing 
grath, 309. f. 3 

ABETTORS. 

1. Thofe who only abet a fa£l ftiall be 
elleemcd as much principals in it as 
thofe who aflually do it, 200. f. 7. 

280 

2. Anciently, abettors prefcht were 
edeemed aceciTaries, or at mod prin- 
cipals in the fecond degree, 206 

3. But at this day they are principals in 

the highell degree, 200, 201 

4. In murder, if there be malice in the 

abettor, and not in the perfpn who 
llrikcs, it will be murder in the abet- 
tor, and only niunflaughter in the 
other, 201 

5. To make an abettor a principal, it is 

not neceffary that the perfon fuffering 
the felony fliould be under any terror 
from the abetment, 201. f. d 

6. It isu fuflicicnt that the pcrfoti who 

does the fad is encouraged by the 
abetment, ih. 

7. An abeticr who Hands by while ano- 

ther breaks and enters a houfe, and 
afterwards divides the money with 
hini, if he does not adually enter the 
houfe, is not a principal, within 
39. Eliz. c. 15. 279 

8. The propriety of this decifion doubt- 
ed, 280 

«). Aiders and abettors in Jhf/i/tr/jg 
ouHcd of clergy by 3. & 4. Will, k 
Mary, c. 9. 280 

10. Cafes in which an abettor will be 
cfTtitlcd to clergy, no;withlUnd.ng 
tHis aCt> eSi 


XI. A perfon may ab^t, though abfent . 
when the fad is committed,. Page 20 1 

12. To abet another in trcfpafs will not 

make the abettor a principal if a felony 
be committed, 202. f. 9 

13. And thofe who are barely prefent 

when a felony is committed, and no 
way encourage it, ihall not be efteemed 
abettors, 202. ‘f. 10 

ABJURATION. 

1. Clergy anciently denied to thofe who 

had abjured, 247 

2. Judgment of abjuration was an at- 
tainder of itfelf, ch. 48. f. 24 

3. No man can be attainted but by fen- 

tcncc, or by outlawry, or by abjura- 
tion, 474. f. 25 

ABBREVIATIONS. 
All law proceedings Hiull be in the 
Englifh language, in words at, length, 
and not abbreviated, except in ex- 
prefiing numbers by figures, or in 
fuch abbreviations as are nioi^ com- 
monly ufed, 52, 53 

ACCESSARY AND PRINCIPAL. 

1. The fame man may be charged as 

PRINCIPAL AND ACCESSARY in ihc 

fame indidment or appeal, 197. c. 29 

2. A man may be accelTary after the 
fad, by receiving the principal, or 
one who was an acceiTary before, ihid. 

f. I 

3. A man may be accefiary hefore hy 
procuring another to be accefiary 

to the principal, th, 

4. There can be no accelTaries in high 

treafon or trcfpafs, 198. f.z 

5. Whatever will make an accejU'arjfhcJore 

in fflony will make him a principal in 
treafon or trcfpafs, ' 199 

6/ If one, by command of another, com- 
mit trclpafs, the perfon commanding 
is as guilty as if ho had adualiy done 

it, 199 

7, And being a principal may be tried 
and found' guilty btiore ihe. adual 
perpetrator, *99 

8. But 
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ffat 5 n his progre/s to conviction he 
ought to be conhdered in the light of 
gn acceiTary only. Page 199 (N) 1 

9. The fame i^cceipt which will make a 

man accejjary after the faSt in felony 
will make him a principal in high trea- 
fon, . 199. {, 3 

10. Whoever agrees to a trefpafs on 

goods j done to bis own i^'e, is a princi- 
pal offender — but not in a trefpafs 
ontheperfin^ 1 99. f. 4 

11. Nor (hall a receipt of a man who 
has committed an inferior trefpafs 
make fuch receiver a principal, 299 

4 

12. Arid as he cannot be ponifhed as 

principal, he Cannot be piiniflied as 
acceiTary ; for he mad be punifhed as 
principal, or not at all, . 199 

13. But perhaps he may be punifhed for 
contempt of law, in fcreening fuch an 
offender from legal procefs, 200 

14. In petit treafon, and in all felonies 

of death, there may be acccffaries 
both before and after^ who mull be 
proceeded againd as Yuchi and not as 
principals, 200. f. 5 

15. There may be accrifaries before, 
but not afier, the fa£t in mayhem^ ib. 

16. ^are. If there can be any acceda- 

lies in pramunire, 200. f. 6 

17. All perfons who aifemble with intent 

to commit felony or trefpafs, and abet 
one another tili the execution of that 
or any other felony ; and ail who are 
a&ually prejent and abetting at the 
cxecuiion thereof are (contrary to an- 
cient opinions) principals in the hi»h- 
eft degree, 200. f. 7 

j8. And in homicide, if there were ma- 
fice in the abettor, and none in the per- 
fon who a^lually did the fad, the 
abettor would be guilty of murder/ 
and the adual perpetrator of man- 
ilaughter only, 201 

19. It is not eifential to the making an 
abettor a principal, that the perfon on 
whom the felony is committed iliould 
be under any terror from, or know of, 
the abetment, . 201. f. 8 


20. It is fufficient that the perfon who 

does the fad is encouraged in it by 
the hope of afliftance from the abettor, 
whether he be within view of the fad 
or not. Page aot 

21. Therefore In a cdmbihatioh in breach 

of the peace, with a refolutiQn to refill 
alloppofers, if a murder enfoe, all 
are equally principals, though at the 
time^ of the fad, lome of them be out 
of viewi 201 

It. So if a man efcapes from one party 
of fuch a combination, and is robbed 
by another party of it, they arc all 
principals, 202 

23. So in burglary, thofe are equally 

principals wlio watch at a convenient 
didance fn^m the houfc while the fad 
is committing, 202. f. 8 

24. But in doing a lawful aCt, if mur- 
der enfues, the cohipanion.s of the per- 
petrator lhall neither be eileemed 
principals nor acccllaries, 202. f, 9 

25. So alfo where a bare trefpafs is 

committed, and one of the company 
be guilty of larceny, the reft (hall not 
be included in his guile, 20Z 

26. Nor fliall a perfon who is barely 
prefeni when a felony is committed, 
without taking any part or fiiewing 
ajjejit therein^ be confidered as either 
principal or acceiTary, 202. f, 10 

27. But they may be punlihetl for the 

mifclemeanor, 202 

28. Where -ever a man procures a fe- 
lony to be conimiiled, and is abfent 
at the time, and no other perjon hut 

. himftlf can be adjudged a principal 
in it, he iball be clieemed ns much a 
principal as if he were prclent, 202. 

f. IE 

29. No one can be punilhed as a felon 
but either as principal or as acceilary f 
and where the procurer of a felony 
cannot be pur.iilied as an acetffary, 
becau/e there is no ether to whom he can 
be an accejjary, he mult be puuiilied 
as a principal, or not at all, 202 

30. If a man perfuade another to drinlp 

. poifon, and he drink it in his abfence, 

or if he deliver it to a third perfon 

L 1 2 who 
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who admimllers It innocently in his 
abfencc ; or if he incite a madman to 
kill another, and he does it in his 
abfence ; yet the perfuader, deliverer, 
or inciter, is a principal as much as 
if he had been prclcnt when it was 
done, ^ 

Ji. And fo alfo are thofc who were 
fent when the poifon was infufed, con- 
fenting to the'defign, ih, 

32. But abettors ah/ait at the infuiion 

are acceiTaries only, ih, 

33. And if the perfon adminiltering 

know it to be poifon he is a principal, 
and the perfon who knowingly gave it 
to him Co be adminiftered is an accef- 
fary, ih, 

34.. By 3. Hen. 7. c. 2. all who an? 
concerned in the felony of forcibly 
taking away a woman (hall be deemed 
principals, 203. f. 12 

35. Where a ftatutc ordains, that thofc 
guilty cf the offence (hall be traitors or 
felons, it makes, by neceffary imfUca- 
tion^ all th'? procurers and abettors of 
it principals or accelTaries before, 
upon the fame circjindances which 

'* will make them fuch at common 
law, 203 

36. 1 herefore thofc who procure the clip- 

ping of the coin, fo as to make them 
principals at common laws fhall alfo 
be adjudged principals under the fta- 
tutc, 203 

37. So alfothofe who abet petit treafon, 

rape, buggery, or any felony by fta- 
tute^ (lidll be adjudged principals if 
prejent^ and accellaries if in the 

iame manner as in felonies at common 
law, unlcfs the Ba.uce otiicrwife ex- 
prefsly provide, 204 

38. Where a (latute makes offence 

treafon or felony, it involves the re- 
ceiver of the offender in she lame guilt 
with himfclf, in the fame manner as in 
treafon and felony at common law, 
unlefs there is fome exprefs provilion 
to the contrary, 2?4. f. 14 

^9. The knowing receiver of an offender 
may properly be faid to be a partaker 
in his guilt, ih^ 


40. And the crime is determV.cd by the 

rules of laiv in other cafes of like na- 
ture, Paf^e 205 

41. A datutc by exprefling acceffaries 

before docs not neceliarily exclude 
acceffaries after, 205 

42. It is an uncontroverted rule of law, 

that THE OFFENCE of the acceffary 
can never rife higher than that of the 
principal, 205. f. 15 

43. Therefore if a wife or fcrvaiit caufe 
a flranger 10 murder the hulband or 
mafter. and are ab/entf they are not 
acceffaries to the petit treafon, but to 
the murder only ; becaufeihe offence 
of the principal is but murder, ib. 

44. But if prefent, ihsy will be guilty 

of the treafon, and the llrangcr of 
murder, 206 

45. Av ACensSAU Y BEFORE THE FACT 

is he who commands, or perhaps 
affents to, if fuch a (lent abet, the 
felonious defigu of another, but is fo 
far abfenc when he adtually commits 
it, that the perpetrator could not 
hope for any allillancc from him in 
committing the intended felony, or in 
any other which (hall happen in con- 
fequence of it, 208. f. 16 

46. Rut if fuch abettor exprefsiy retraft 

and countermand hiscounfel oraffent, 
before the felony is adtually commit- 
ted, he (hall not be considered an 
acceffary 10 it, ^ 206 

47. And in the indictment he need not 

be efpecially charged, but only quod 
felontcCi dsfe. ahettavit^ incita<vit, ft 
frocuravit, 206. f. 17 

48. And the fame general allegation is 

fufficient in fetting forth the aid given 
to a felon by thofc who are principals 
by being prefent at a felony, and alfo 
as to acceiTiries after, 206 

49. ff a man advife a woman to dellroy 

a child enjeintt and after its birth (he 
does it in purfuance of fuch advice, he 
is an pcctffary, 206. f. 18 

50. If one command another to beat a 

man, and he beat him accordingly iu 
fuch a manner that he dies thereof 
the commander is acceffary before 
the death, ,205 

5 *' If 
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one command another to rob or 
burn the houle of a man, and in Jo doing 
he kill him, or burn the houieof an- 
other, the commander is as much an 
acceflary to the rublev|«ent felony, as 
to thiit which he diret'tly command- 
ed, 206 

g2. So if I command a man to rob ano- 
ther, and he kill him in the attempt, 
without robbing him, I am an accef- 
fary, 206^ 

53. But if I direff A, to poifon B. but 
B. gives part of the poilon to C. I .iin 
not an accellary to the death of C. 

206 

54. And quisre, if upon any unlawful 
adl commanded by another, and exe- 
cuted purjuant to fuch command, and 
a felony enfues, wlieiher the com- 
mander is not accenai v thereto, 207. 

^ f. 19 

5J. If the felony committed be fubftan- 
tially the fame with the felony com- 
manded, variance onlyin clrcumlbince, 
as of time, place, .Tv: c. the commander 
is certainly accefiV.ry, 207. f. 20 

56. But if the command be to commit 

one kind of felony, and the perlbn 
commanded commit a felony of quite 
a different nature, the commander is 
not an acceliary, becau e the doi.e 
fubllantially varies from that com- 
manded, 207. f. 21 

57. Yet if the perfon meaning to exe- 

cute the felony commanded, and un- 
der a miltake commit a different 
felony, in this calc the commander is 
acceffary, 20S. f. 22 

58. Whoever conceals a felony intended 

is guilty of mifprifion, but is not an 
acediary, 20S\ f, 23 

59. No one can be punifficd as accef- 

fary to homicide per infortunUnn or 
Je defendendo^ becaufe they are not 
felonies t 208. f, 24 

60. Therefore, on an indidment for 
murder, if the principal be found 
guilty only per infortunium, 

the accefffaries muff be discharged of 

courts, ih. 


NCI PAL MATTERS. 

61. Soalfo accefTaties before, where the 

pi incipal is found guilty of manflaugh- 
ter, Btigc 10^ 

62. Before ii. & 12. Will. 3, c. 7. ac- 

ceffaries to piracy were not within 
28. lion. S. 209. i. 

63. Any affiilance ^iven to a known fe- 

lon, fo as to iiuercept the? ends of juf- 
'tice, will make the offender an a^icef- 
fary after the fadf, 209. f, 26 

64. Inffanccs given of this tlTcd, iL 

65. Whether refeuing, fufrering the 

cfcape, or preventing the apprehen- 
ffon of a felon, will make an acceffary 
alter, 2iO. f. 27 

66. Whether the bare receiving of a fe- 

. Ion is luff: lor this purpofe, 210 

67. Jt is f.'iid, relieving by money cr 
victuals, vvitiioiit receiving, will con- 
Jiitutc an acceffary after, efpeci- 

. aliy if it prevents his being lakerit 
210. f. 28 

68. Receiving a felon under bail will 
not make an acceffary ; for the trial 
is net hindered by it, 21 i. f. 29 

69. Soliciting the relcafc of a felon, 
tcacliing liim 10 read, labouring the 
king*s wiiiicffes, fuffering his elcape 
without arrt Uing him, or barely con- 
cealing his felony, are not a^s which, 
will make an acceffary after, 211 

70. Nor at common law receiving the 

ffolcn goods, nor retaking ffolen goods 
not to profecute, nor taking any other 
reward, unlefs the offender recei<ved 
the thief , 211. f, 30 

71. But by 3. & 4. Will. & Mary, c. 9. 

and 5. Anne, c. 31. receivers of llo- 
len goods fhall be deemed acceffarics 
after, ‘ 2U 

72. By I. Anne, c. 9. fuch offenders may 

be profecuted Jor a mi/deMiancr before 
the principal is con^itted, 212 

7j. Whether the receipt of a feloit par- 
doned, but liable to an appeal, will 
make an acceffary, 212. C 31 

74. The receiver muff have notice, 
either exprefs or implied, of the 
felony, 2?2. f. 32 

L 1 3 75. How 
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7 Hbw far this notice (hall be im- 
plied, ^ Page ziz. f. 33 

76. A wife . cannot be an acceEary by 
any reietpeof her bulband, 213. f.34 

77. it ^ wife procure her )>u^aAd to 

commit felony,, it inake& her an 
acetiTafy before, 213 

78. No other relation but man and wife 

will exempt the receiver from being an 
acetffary, ih^ 

79. The reception of one who becomes 
a felon Vx pofi facto will not make an 
acceifary, although the caufe of the 
felony be committed before, 213. f. 3$ 

80. If the principal be acquitted, the 
accelTary ihall not be arraigned, 215. 

f- j6 

81 • The exigent (hall not be atyarded 
againft the acctft'ary until the princi- 
pal be attainted, 2i6. f. 38 

82. The attainder of the principal at the 
king's lull will not help the trial of an 
bcciITary in an appeal, zit, f. 39 

83. T he attainder of the principal in one 

felony will not afFedl an accrlTary to 
another, 216. ii. 

84. But an erroneous attainder of the 

principal, while unrevcrled, will let in 
the trial of the accefTary to the fame 
felony,^ 216. f, 40 

85. But the icvcrfal of the attainder of 

the principal ipjofoUo reverfes the at- 
tainder ol the accdiaiy, 216 

' 86. Where the aiiairder of the principal 
15 prevented bv his death, tScc. &c. 
^c. the accc^ary fhali not be ar- 
raigned, 216. f. 41 

87. But after the principal is attainted, 

neither his death, nor any other fub- 
f quent event, wi.l avail the acccila- 
fy* 217. f. 42 

88. By I. Anne, c. q. where any prin- 

cipal (hall be conyided, or hand mute, 
or challenge above twenty* the aceef- 
(aiy before and after may be pro- 
ceeded againfl, though the principal 
be afterwards admitted to clergy, 
pardoned, or otherwife delivered bc- 
iQTf attainder, 217. f. 43 


89. Receiver8of ftolen goods may be prOf 
fecuted for a mirdetneanor<, though the 
principal be notconvided. Page 217 

90. But this fhall exempt the offender 
from puniibmrnt as acceflary, if the 
principal (hull be afttrvoa> d$ con^i&ed ^ 

217 

91. By 5. Ann. c. 31. if any fuch prin- 

cipal cannot he taken, fuch receiver 
may be prolccuced, 217 

92. It is in the eleflion of the profecutor 

to indi6l for the mifdemeanor imme- 
diately, or vvait Lr the trial, &c. of 
the principal, and then proceed for the 
felony, 218 

93. But on a trial fora mifdemeanor, 
reafonabe evidence muft be given 
that the principal could not be taken, 

2.8 

94. By 22. Geo. 3. c. 58. where the 
principal has not been convidled qf 
grand larceny, or fomc greater offence, 
receivers of any goods, except lead, 
iron, copper, brafs, bell metal, and 
Iplder, may be profecuted for a mif- 
demeanev, although the prir cipal be 
net convidled, and whether he be 
amenable to juHice or not, 2 1 8 

95* If by the common law the 

acctllary may not be airaigned, 
though he cannot be tried before the 
principal be convided, unleis he de- 
fires it himfclf, 219. f. 45 

96. Whether a perfon charged as ac- 

ccflary to more th^n one principal 
may be tried before all of tr em have 
appeared, a 19. f. 46 

97. If there be fevcral principals, and 
a peifon be charged as accelTary to 
one of them only, he ‘may be tried, 
though t/je other principals do not ap- 

.219 

9®. If the principal and acedfary appear, 
and plead, ihv.y may be both tried by 
the fame inqueft, 220. f. 47 

99. The Roilt of the principal muft i)e 
fiffl edabliflied, 220. f. ^7 

icq. If the princijiai plead in bar, the 
acceflary need not anfwef till 'it is 
dcteriuined, 220 

loi. Tht 
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lib I . The acceffary may enter into the 
full defence of bis principal^ where 
they are tried together. 

Page 120* (N) 4 

1 02. If the acceB*^ry be tiled alone, and 

jtfliall manifejlly appear that the prin- 
cipal was not guilty, he {hall be dif- 
charged, ib. 

103. Whether the bare produSlion of the 

record of the convidion of the princi- 
pal is fufficient proof to put the accef- 
fary upon his defence, db, 

104. In what manner the acceflary fliall 

be tried, where the offence arifes in a 
different county from that of the prin- 
cipal, 221 

101;. By 2. &: 3. Edw. 6.c. 24. aa appeal 
for murder may be brought againft 
both principals and accfjj'aries in the 
county where the party fliall die, 222. 

f. 49 

106. An indidltnent for ox felony 

may be brought againll acceffaries in 
the county where they commit the of- 
fence, 222 

107. And as a ground fox proceeding, 

the Court (hall write to the county 
where the principal was tried, h r a 
certiheate of the fate of fuch princi- 
pa|^ 222 

108. On the trial of an acceffary on this 

llatute, the indictment mud exprefsly 
recite that the principal did the felony 
in the other county, 223. f. 51 

109. The court of king's bench, and the 

court of the lord high deward, are 
within the provifion of the datute of 
£dw. 6. although not named therein : 
the reafon of it, 223 

110. In what frm the judices (hall write 

for the certificate of the principal's 
attainder, 224. f. 53 

111. In what manner, and under what 

c'rcumdances, it is advifeable for the 
king’s bench to (end /hr the record iu 
felf relating to the principal by fpecial 
writ^ 224. f. 54 

112. The probable confequences of re- 
moving it by certiorari^ , ib» 

13, By 2. Geo. 2. c. 21. where a per- 
fbn (hall be dricken or {loifoued 


fea, or abroad, and die in England, 
and e converjb, principals and acceffa.. 
rtes may be tried in the county where 
either the droke, poifoning, or death, 
(hall happen. Page 

14. A datute excluding principals from 
clergy doth not thereby exclude thi 
acceffaries before or after, 256. f. 26 

15. Nor doth a datute excluding ac* 
celTaries thereby exclude principals, 

256. 264 

1 16. Where a datute excludes thofe who 

iliall /e found guilty^ Ifc, acceflTaues 
are not included, ib* 

1 1 7. For the cafes in which acceffaries 

both before and after are excluded 
from the benefit cf clergy, mine the 
index to the Fird Book, Felonies 
•* without Clergy,*’ and 264 

ACCOMPLICES. 

X . In analogy to the law of approvement, 
an accomplice may entitle himfelftoa 
recommendation to mercy, by making 
a confefTion, and being admitted an 
evidence for the crown, 335 

2. But an accomplice giving evidence 
is not entitled to a pardon of right, 

335 

3. An accomplice may be admitted as 
an evidence, notwithfianding he his 
confefled himfelf guilty of the fame 

• crime, if he have not been indiSed for 
it. 435. f. 94 

4. Accomplices indited arc good wit* 

neffes for the king until they are con^ 
mieJed, ' 435- 95- 

5* The unfupported evidence of accoip- 
piices is fufiicient to convidlg prifoner, 
435. f. 9& 

6. Whether the evidence of an accom- 
plice (hould be received till fome a«- 
ptflluted evidence has been given to 
affeA the prifoncr, 435. f, 96 

ACCUSATION. ; 

X, An indiflment is an apeufation at the 
fuit of the king, ** i 

2. The number qf acxufers neceffary to 
high treafon, 80 to 83 

L 1 4 ACTION 
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ACTION popular:. 

£i# In FOR MAT ION. 

A C Q^U I T T A L. 

9 ii Autrsfois Ac^it. ' 

Hdw far an acquittal on a quf tarn aAIon 
or infoi;mation tnpy be pleaded in bar 
to anotber fuic« 124 

ADDITIONS. 

X. Theftatnte i. Hen. 5. c. 5.concern« 
inj^ additions, extcnas ai are! I to in* 
didments as appeals, 37. f. 70 

A. It i$ a fatal fault to apply fuch addi- 
tion to the name which cornea under 
the alJas diSus only, and not to the' 
£rft name, 37 

3. But it is not material whether any 

name be put to the alias or 

not, ih, 

4. But to omit the addition to the Aril: 

name of one defendant makes the in- 
diduient vicious as to all, i6, 

AMENDMENT. 

I. No criminal profecution whatfoever 
is within any of tbe flatutes of amend- 
ment, 59 

a. Therefore no defeds in appeals are 
amendable, except by the common 
law, 60 

3. In what cafes criminal proceedings 
may be amended by common la^w, 60 

AMICUS curias;. 

I. An amicus curi/e may inform the 
Couia of any deted apparent on the 
face of the record, 240. f. 4 

a. j/imscus curia permitted to ioterpofe 
dn an tndidment of death, 367. f. 7 

appearance. 

X« If an apputtee appear, his life fhall be 
coniidered as in danger, notwithlland- 
ing any error In the procefi# becaufe 
Che error is cured by the appearance, 

SU- f* « 


2. Whether erroneous procefs is eared 

by appearance, if the defendant take 
exception to the error at the time he 
appears. Page 176 

3. Di/continuancis are falved by an ap^ 

peairanee^ 1 76 

4« Judgment on erroneous procefs not 
cured by the appearance of the ju- 
rors, 177. f. 108 

3. In what cafes the appearance of the 
defendant on erroneous procefs fhall 
not deprive him of any advantage, 

177 

ARRAIGNMENT. 

Sii PaiMClPAL AND AcCSSSARY* 

1. Anciently, no man was arraigned 
upon an indidment for an oiFence for 
which an appeal could be brought 
nntil the year and day for bringing 
the appeal had palled, zo. f. 1$ 

2. But the Court was not peremptorily 

bound to fufpend the arraignment 
upon the indidment, except for fpe- 
cial reafons, 11. 193 

3. By 3. Hen. 7. c. i. the juftices arc 

ordered to try an indidment of mur- 
der or manflaughter, although the 
time limited for the appeal is not ex- 
pired, 193. (N) I 

4. Every prifoneri upon his arraignment^ 

oUi^ht to be ufed with gentlenefs and 
humanity, and not be brought to the 
bar under any terror but that inciden- 
tal to his condition, 193 f. i 

5. His hands fhould not be tied, nor his 

feet fettered, except for neceffary fc- 
curity, nor fhould he AifFer any mark 
of ignominy or reproach, 194 

6. And in this privilege the law makes 

no diflindion between clerks and lay- 
men, 194 

7« But a diflindion has been made, re- 
fpeding this freedom, between the 
time of arraignment and the rime of 
trial, 194. (N) 2 

8. The holding-up of the hand is a 
mere ceremony, intended only to 
identify the perfon^ and may be 
difpenfed with ; fpr if the pnfoner 

do 



A TABLr GF PRIKCrP^A-r MATTERSr 


io fioc^eny 'hts identity/ it is fuffi.' 
dent, Pagiigj^.{.i 

9. This ceremony is not required in the 
cafeofaPBUR, 194. (N) 3 : 

|o. By 37. Edw. 3. C l 5. every arraign-* 
ment on an indiifimenc muit be in 
Engiifli, 194* S 

II. Appeals not confidercd as within 
this a£t, 

12 But by 4. Geo. 2. c 26. all pro- 
ceedings mu/V be in Kngliih, 195 

13. An appeal in the king's bench ought 

to be arraig ned on the plea fide, un- 
lefs it came in by certiorari, and then 
on the crown fide, 19S fi 4 

14. An appellee ftiall not be arraigned 
on the county when the ^writ is abated, 

« 9 S- 5 

15. But if the writ be good, he may in 

many cafes [^ide ch. 23- fe£l. 6 to 
14.) be arraigned on the count at the 
fuit ff the king, 1 95 

16. An attainder of high treafon has 
bf-en revcrl'ed (/a/er alia) for the 
omilfion of an arraignment, 195. f. 6 

17. And in all the precedents an ar» 

raignmeiit appears upon the face of the 
record, 195 

18. And it isf^feft to exprefs it in eve- 

ry record of attainder by condemna- 
tion, either By confeilioD, vcrdi£l, or 
Handing mute, 195 

19. Jn attainders upon an appeal, the 
arraignment does not conftantly ap- 
pear upon the records, 195, f. 6 

^o. An appeal of robbery at the fuit of 
feveral j the appellee autf/ feverally 
arraigned and tried on each appeal, in 
order to entitle the different appel- 
lants to a lefiitution of their goods, 
195. f. 7 

21, And a perfon charged with feveral 
indi^ments of robbery, at the profe- 
cution of feveral perfons, may be feve- 
rally arraigned and tried oh each in- 
diflment ;..becaufe by 21. Hen. 
c. 1 1, each is intitlod to reltitution on 
con vision, 196 

|z. Evenr perfbn attainted of robbery 
at the luxt of one perfon majr be ar- 


raigned and tried tfi$! fu&^bf ano- 
ther, if fuch feu^whffeCPfnnienqed be- 
fore the attainder. Sea queen, Page 1 96 

23. ^eere, if a^prifonn* ibefol^ Hin 

tainder (hall anfwer to divers ^ appef^e 
of death and rape, in the (hme hianiier 
as of robbery, " 196. f.- Si 

24. Wherever an appellee i$ arraigrii!^ 
upon an appl:al at the iuitofthVk#^^ 
iie may pl^ad a pardon, as upon an 
arraignment on indi^ment, 9. f. >3 

ARRESTING AND AVOIDING 
JUDGMENT. 

z. No confefiion ihali preclude any ex- 
ception in arrell of judgment for 
faults apparent on the record, 

240. f. 4 

2. The Court is bound, cx officio, to take 

notice of fuch faults, 240 

3. Any one, as amicus Curia, may in- 
form the Court of them, 240 

4. By 7. Will. 3. c. 3. in high treafon, 
or miiprifion thereof, no mif writing, 
mif'fpeiling, falfe or improper Latin, 
(hall, alter conviclion, be any caufe to 
arrell the judgment, 83. f. 147 

5. In what manner judgment of outlaw- 

ry may be avoided by plea, without 
bringing a writ of error, 497 

6. A conviflion of felony, whereon the 

party hath had his clergy, may bedif- 
charged by an exception to the in- 
diftment, ^ 4^g 

7. Hew judgment may be avoided with- 
out writ of error for matters dehors 
the record, 

8. The purchafer of the land of one 
who is afterwards ouiliiwcd or con- 
depined by confeffion for felony, may 

•falfify the record, both aSiio ihe o4 
fence itfclt aud.thc time when com- 
mitted, 

9. A judgment given without jarifdifbon 
may be (alfified without writ ot er- 

'7 -2 \ ^ 

10. An attainder of Kreafon or felonx 
pardoned jn»y hlMed either 
by the 'convift or his heir without 
plea, 

II. Letters 
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patent to reverfe an attiin- 
^ der 9re void, unlefs confirmed by par- 
, lUaBent* 

|2. 'How outlawry of treafon or felony 
' may be avoided by plea, ib. 

ARSON. 

t. If a perfofl command another to burn 
c a particular houfe, and by burning it 
be alfo burn another houfe, the com* 
' mander may beindi6>ed as an acetiTa- 
< ry to srfon for the fubfequent felony, 
. ‘ 206, f, 

But not if the command be to burn 
' the houfe qf A, and he burn thehoufe 
. of JS. except he miilook the houfe of 
B, for that of A. 207. f. zi 

3. In the fiatutes which oufi felonies of 
clergy, the crime of arfonis omitted, 

259. f. 38 

4. But the offence ofarfon is now clearly 
excluded from clergy, 282. f. 107 

ATTAINDER. 

1 . The reception of an attainted perfbn 
in the fame county in which he was 
attainted, will make the receiver an 
acceifary, without notice of the at- 
tainder, 212. f. 33 

а. If an attainted perfon (land mute up- 

pn the demand why execution fiiould 
not bp done, his obfiinacy (hall be 
difregarded, 231. f. 8 

In what cafes it (hall be tried whether 
the perfon (landing mute is the fame 
perion who was before attainted, 231 

4. Whether upon an attainder on one 
appeal, pending another for larceny, 
an inqueff (hall be to intitle theappel- 

^ lant to reftitution, 324. f. 5 

5. An attainted perfon is liable to anfwer 

a perfonal action, as if be had not 
been attainted, 3^4 

б. Whether a" perfon attainted of one fe- 
lony (hall be (orced to plead to a pro- 
fecuiion for another, in order to let in 
the trial of the acceflaries, 325 

7. A reverfal of the attainder of the 
principal ipfo faAo reveries the attain- 
der of the acce^ary, 500 


8. A writ of error to reverfe an attainder 
of treafon or felony may be brought 
by the executor and heir only, 

501. f. 10 

9. Before the allowance of the writ the 
errors mnft be afiigned, and the leave 
of the Court obtained, 302. f. ii 

'10. There moft be an exprefs warrant 
for it from the attorney-general, 

502. f. 13 

ir. In what cafes z/cire facias is necef- 
fary, 502. f. 14 

12. An attainder by the common law 
of as much validity as by llatute, 

503- <■- 15 

13. The 28. Eliz. c. 2. that no attainder 
of high treafon (hall be reverfed by 
writ of error, docs not extend to at- 
tainders fincethat time, 303. f. 16 

14. A writ of error lies in the king’s 

bench on an attainder before the lord 
high ffeward, 303. f, 17 

15. The confequences of an attainder 
refpeding the forfeiture of goods and 
chattels, and land, fee Forfeit- 

VRK. 

AUTREFOITS ATTAINT. 

1. An attainder of felony, either by ver- 

did, outlawry, or abjuration, may be 
pleaded in bar of any fubfequent pro- 
fecution, for the fame, or any other 
felony, ch. 36 

2. This plea is of no eff( d if the attain- 
der be reverfed for error, but until 
reverfal it is good, for error only 
renders U voidable. Page 323. f. 2. 

3. A perfon attainted at the fuit of the 

king, andpardoned, cannot plead it in 
^r to an appeal, 324, f. 2 

4. Where a perfon is attainted of felony, 
and afterwards indided for high trea- 

' fon, either before or after the attain- 
der, the attainder cannot be pleaded 
in l^r to the treafon, 324. f. 4 

5. Where an appellee of larceny hath a 
fecond appeal againll him, and is af- 
terwards attainted on the firfi, he can- 
Dwt plead it in bar to the fecond^ 

" ' ' ' 3 * 4 * 5 

6 . A 
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6* A attainted is liable to anf\^’er 
apei’fonalaaions Page 32$ 

7* A principal attainted cannot plead it 
againft a proiecution on his convic- 
tion, on which the trial of acceSaries 
depend, 325 

8. J udgment of/ori et dure in one felony 

is no bar to a profecution for another 
felony. Sed ^uan for the fame felo- 
ny. 3 *S‘ <"• 7 

9. Autrefois attaint no plea for one who 
breaks the priion of the ordinary, 

3 ^ 5 - 8 

10. An attainder on an indidlntenc for 

murder is no bar loan appeal by trea- 
fon 3. Hen. 7. c. t. 325. f. 9 

In all other eafes, autrefois attaint 
is ilill of the fame foice as it was at 
common law, 325 

AUTRE FOITS ACQUIT. 

X, This plea is grounded on the maxim, 
** 7ifat a man's life Jhall not he in 
“ danger more than once for the Jame 
ojfcficet' ch. 35 

2. Therefore, where an indidment or 

appeal is free from error, well com- 
menced, and brought before a compe- 
tent jurildidion, and the prifoner is 
found not guilty^ be m.iy in all cafes 
plead /uch acquittal in bar to any 
fubfequent profecution for the fame 
crime, 311. f. i 

3. This bar need not be pleaded with a 
profort t fsf r, of the record of acquit- 
tal ; it ought to come before the Court 
hy writ ; and the prifoner Ihall have a 
d^ given him to bring it in, 312 

4. A variance between the indi^ment 
and the record, provided the nature of 
the crime charged be iubflantialiy the 
fame, may be helped by proper aver- 

‘ ments, * 3*3* 3 

5. If a man.be named yeoman in the te- 
cord^and gentleman In the indidiment ; 
or if the acquittal be'for murder or 
robbery eujvjdam igneti, and the in- 
di^ment infert the name ; or if the 
ihdiAment date a different furname 
than chat on which the prifoner was 
acquitted i yet the variance may be 


cared by averring, that the perfon (b 
differently named was one and the 
fame perfon ; that he wai known 
ai well by the one name aa Uie other, 

6. So alfoa variance refpedlia||;'the time 
and place may be helped by averring 
that they were one end the lame fe«* 

lony» ' 3*J 

7* If the firff indiclment be in an impro^ 
per county, the priibner cannbt plead 
an acquittal upon it, in bar to a fubfe* 
quent proiecution in the proper couoip 

ly. 3»3 

8. And if the acquittal be in the proper 

county, his life is not t ndangered by 
the fubfequent profecution in an im- 
proper county, and fo cannot be plead- 
ed in bar, ih^ 

9. An acquittal for larceny in the county 

where the goods are found may be 
pleaded in bar to a profecution for the 
fame offence in the county where tiiey 
were taheUf 3 ; 4 . {.4 

10. And a jury of one county may try, 

whether an effence laid in their own 
county be the fame offence that was 
done in another, 314 

11. An acqui tal in trefpafs cannot be 

pleaded againil an appeal oj larceny 
for the fame goods, for they are dif- 
t\nfk offences, 3> L 5 

12. And generally a bar in an adion of 

an inferior nature wili^noc bar another 
of a fuperior, 316 

13. An acquittal in murder is a good 

bar to an indictment lor petit treafon, 
for fubffaniially they are the fame of- 
fence* 316 

14. Burglary and ffealing the gor ds of 
A, and B, and acquittal on an indid- 
ment for the burglary and dealing the 
goods of w'ill not bar a fubfequent 
profecution for dealing the goods of 
A. but it may be well pleaded againft 
a fecond indidtment for the burglary, 

316 

.15. No difeharge of an indidlinent 
will bar an appeal, and no dif- 
ebarge of an appeal will bar an in- 
didment, except an acquittal by bac- 

lie. 
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or by verdidl on the genera] iiTue, 
316. f. 6 

16. If an 'acquittal hy battle in 

an appeal may not be pleaded i%bar 
to an indi^mcnt, 316. f. 7 

17. The^cquinal upon indidment or 

appeal fo erroneous as not to fupport 
the judgment, cannot be pleaded in 
bar to a fubfequent indidhnent or ap« 
peal, 3x7. f. 8 

s8. But it is otherwife if the error be 
only ill tbe prucefs, ih 

19. An acquittal on an appeal brought 
by an improper appellant will not bar 
an appeal by the ri^bt appellant, 

3*8. f. 9 

ao. An acquittal in any court of compe- 
tent juri/didion is as good a bar as an 
acquittal in the bigheft courts 3 1 8. f. to 

21. An acquittal of murder at the grand 
feiiion in Wales may be pleaded to an 
indidment for the fame murder in 
Englbind^ ih, 

32 . An acquittal of a man as acceflary 
no bar of a iubiequenc profecution 
againli him as accejjdry after the faSi, 
318. f. XI 

23. But it is doubtful, whether the ac- 

quittal ofa man as principal is a good 
bar againd an indidment as accejjary 
before the fatl^ 319 

24. Whether a man can be found guilty 
as principal upon evidence which only 

roves him to have been an acceilary 
eforc, 3 1 9 

25. If not, the acquittal of him as prin- 
cipal, no way acquits him as anaccef- 
fary before ; which opinion is llrong- 
ly holden by Mr, Jufiue Fcfer, 

319. noth 

2^. The acquittal of a man as accejjary 
before or after is no bar to a prolcxu- 
tion againft him :\s principal, 319.^ 12 

27. An acquittal as acccll'iry to one 
principal is no bar to an arraignment 
afterwards as accefury to another in 

. the fame fad, 319. f. 13 

28. By 3. Hen. 7. c. i. principals and 
acceffaries in murder may be tried 
before the expiration of the year and 


day within which time ah appeal is 
allowed to be brought. Page 320 

29. But an acquittal on this trial within 
the time ihall not bar the appeal, 320 

30. Nor (hall this ftatute extend to any 
Other acquittal but on an indidment, 

3 ZU {. 15 

31. And an acquittal on any other in- 

didment or appeal, except for deaih, 
may (liil be pleaded in bar to an appeal 
for the fame crime, ib, 

32. And an acquittal on an appeal of 

death may be Hill pleaded to an in. 
didment, lA. 

33. How the record (hall be produced 
in pleading autrefois acquit^ 339 

34. A prlfoner (hall be allowed a copy 

of his indidment to enable him to 
^Xe^id autrefoit acquit, 369 

AUTREPOITS CONVICT. 

1. This plea is allowed, becaufe the par- 
ty ought not to be brought twice into 
danger of his life for the fame crime, 

327. f. 10 

2. Aconvidion of felony may be pleaded 

loan indidment or appeal for the fame 
felony, 327 

3. A convidion of manflaughter on an 
appeal may be pleaded to an indid- 
ment or appeal of the fame death, ib, 

4. But a convidion of manflaughter on 
an indiiiment cannot be pleaded to an 
appeal, unleis the convid be admitted 
to, or has prayed his clergy, ih, 

5. A convidion of one felony cannot be 
pleaded in bar of another felony, 328 

6. A perfon admitted to his clergy (hall 

not thereby bar. a fubfequent profccu- 
lion for another felony not within the 
benefit of clergy, 328. f. 11 

7. A perfon convided of manflaughter 
on an indidment of murder, who 
hath prayed his clergy, though not 
adlually admitted to it, may bar any 
fubfequent appeal fur the fame death, 

328. f. 12 

8 . But 
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S* But if i perfoii be acquitted on fuch 
an indii^ment it is no bar to the fob- 
fequent appeal* 3*8 

19. It is not material wbetherthe appeal in 
bar.whercof fuch convidion andclerg/ 
are pleaded, were depending at the 
time of fuch conviction, or not, 328. 

f. 13 

10. Unlefs the Court call a man to judg- 
ment on a convidion of manflaughier, 
on an indidment of murder* he cannot 
demand clergy, and therefore cannot 
plead fuch c/mvidion and clergy in 
bar CO an appi^al* 3Z9. f. 14 

z I . But it if now fettled that fuch a con- 
vidion, and the prayer of clergy % may 
be pleaded in bar to an appeal for the 
fame death, whether the party were 
called to judgment or not, ib. 

!2. But If the record is erroneous either 
in refped of infufhciency in the in- 
didment or appeal, or for a mif-trial, 
&c. fo that his life was not in danger* 
the prifoner cannot plead iuch con- 
vidion and clergy fhereon had, in bar 
of a fecond indidment or appeal, 329 

13. The form of the concluiion of a 

plea of autrefois conviH of xnan- 
flaughtcr* 330. f, 16 

14. autrefois conviH off defen^ 

dendo on an indidment of murder may 
not be pleaded to an appeal of the 
fame death, 330. f. 17 

15. An appeal lies again (1 a perfoncon- 

vided until he is attainted, ib. 


B. 

BATTLE. 

t. A trial by battle is in the eledion of 
the defendant in appeals of treafon 
before the marfha) ,* *^iid in felony 
either by appellants or approvers, 

413 

a. The form, manner* and confequence 
of waging battle, ih. 


3. A defendant cannot wage battle ei- 

ther againft the king or a peer of the 
realm* ^^^^^414 

4. No battle fhaM be waged againft a 

citizen of London* 41 ; 

5. No battle IhaM be waged iVrape, ib. 

6. In what cafes the plaintiF may ebun- 

lerplead an iflue of battle, /i. 

7. Battle cannot be waged againft a 

blind man, 1/ 

behaviour. 

How far a recognizance for gopd be- 
haviour may be fuperfeded by cenio^ 

B I G A M V. 

1. Where the firft marriage is abroad, 
and the fecond within the realm, nmy 
be tried in England, ^atre, if the 
firft is in England, and the fecond 
abroad, if it may not be fo tried, 

20: f. 40 

2. Bigamy was anciently debarred of 

*49. 355.478 

3. By I. Edw. 6. c. 12. although a 

man be married to two ivives or more, 
he (hall have bis clergy, ' 

BILLS OF EXCEPTION. 

No bill of exceptions is grantable on, 
indidinenis for treafon or" felony, 437, 

458 

BLOOD CORRUPTED. 

1. The king’s pardon cannot falve the 

corruption of blood by* attainder of 
Freafon or felony, 3S7-f*57 

2. An attainder of treafon or felony 

llains the biood, and renders the party 
iinohle, 4P3. f 

3. The convidl whofebloodis corrupted, 

can neither inherit as heir, nor can he 
have an heir, ih, {. 48 

4. Corruption of blood bars a defeenr, 
unlefs the land were entailed, ib, C 49 

5. Jn- 
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of the courfe ^Sefcents 
whiclt tiiay bo barred^ by jtbe isor- 
rtipkd blood of oae, in tbe line 

; UicoMgh which it moil pafi^ 

4 * A petfon wbofe blood is corrupted, 
ftlll .rcuins a capagity to purchafe 
lands, but he cannot hold them, 494. 

i. ^6 

y. In whit cafe corruption of blood 
Btail create elchedt, 495 

8* Blood once corrupted, cannot be re- 
itored to its original purity, but by 
the omnipotence of parliament (wW^ 
/upra^ No. 5.)* f* 51 

9. But iiTue born after pardon, may 

inherit in the fame manner as if the 
blood of the ancellor had never been 
corrupted,; ih» 

10. By 7. Ann. c. 21. and 17. Geo. 2. 

c*39 .after the death oUhe P retender ai^d 
his Jons, no attainder for treafon fhall 
C0( rupt the blood, ih, 

BURGLARY. 

/ 

1. An indictment mull deferibe the of- 

fence by the word burglar iter ^ or bur^ 
gulariter, or burgalariter, z 6 

2. Piincipals and acceiTarics, before the. 

fadl in burglary, excluded from cler- 
gy* 281,282 

3. Where a man found guilty in one 

county of an oBbnee which amounted 
to burglary in ariothsr, is ouded of 
clergy, 273 

4. An indiftment for burglary is infuf- 
ficient without the word nc£ianier, 

27 

5. Accomplices >n burglary difeo veer- 

ing, hcc two offenders, are entitled to 
a pardon, 334, f. 6 

BURNING IN THE HAND. 

X. By 4. Hen. 7. e. 13. convicts for 
murder, not in holy orders, fhall be 
marked with an M ; and for felony 
with a T, in the brawn of the left 
thumb, 288. f. *121 

2, By 18. Efis.. Ci 7. every convifl ad- 
agUted to clcfgy and burnt in* the 


' hand, fkall be delivered out of prifoir^ 
and not to the ordinary, 24 

3. By 5. Ann. c. 6. perfons convi£ied of 
larceny and burnt in the hand, may 
be ortkrjed to the hoafe of corre^lion, 

293 

4* By 19. Geo. 3. c. 74. burning in the 
hand aboliihed, 294 

5, Tranfportation is only put in th^ 
place of judgment for burning in the 
hand, and not in the place of the 
aitual borningi 293 


C. 

CAN o'N L a W. 

1. All perfons in holy orders have <h'e 
privilege of clergy by the canon 

2. The canon law is of no force, except 

where it is allowed by, and is con* 
fiilent with, the common or llatute 
law of the realm, 2^8. f. 2 

3. In what irfdances the common' law 

has been received, with refpea to the 
benefit of clergy, 249 

CAPIAS.— F/Vfr PROCESS. 

1. In whit cafe a capias ftiall iffue, upon 
a nihil being returned to 4 <ve»ire, 

J 39 ^f* 10 

2. A capiash not, properfy, the firll pro. 
celb on an indictment, unxlcr the de- 
gree of mayhem, or felony, &c unlefs 
given by fume Itaiute, j 39; f. | g 

3. A capias is the firft procefs on in- 

formation againll a coinmoiief for 
intrufion,. dfc. ^39* /• 12 

4. Where a capias Biall ifTue in qp t 

tam, 140.1.13 

5. A capias (hall ifTue on a criminal in* 
formation, if no appearance be en- 
tered. in iaur days.after^^uraw, ib. 

f. 4 

6. A 
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6. A captai is (He Bril procefs in all 
indittm^ts of treafon or felony, 
140. f. 1 j 

7« How many days muftbe becweienthe 
te^e and the return, . 14#. f. 16 

8 . A captas (hall ilTue againft a defend- ^ 

ant who efcapes, 141. f. 29 

9. A fuit’by capias inBcad dl dtflringat 

is a difcontiouance, 141 ' 

16. A capias is annulled by the inter- 
ventioj) of a Term between the tefte 
and tlTe return, 141 

1 1 . On every indi^ment under the de- 
gree of capital, there muft be three 
capiases before the exigent (hall be 
awardedi 182 

1 2 How many capiases are required in 
outlawry on a capital offence, 1 79 

to 193 

CAPTION- 

1. If it appear by the caption of an in« 
difiment, that it was found by lefs 
than twelve jurora, the proceedings 
U[x>n it will be erroneous^ 1 1. f. 16 

2. Contrary to former determinations, 

the oinilfion of the words prohorum, et 
Ugalium hominum in the caption of an 
indidmcnt, is not fatal, • 1 2 

3. The caption of every indiflment 

mud (hew, that it was taken before 
fuch a court as had jurifdiftion over 
the offence, 73. f. 119 

4. Whether it be neceffary in the cap- 
tion of an indi^ment to infert the 
words necnon ad di^oer/as Jelonias, or 
the words dvmiA/rrgij, dec. 73. (> I2i> 

122 

5. The caption of an indi Ament at a 
feflions of the peace muff mention 
before whom the feifions was holden, 
and fet forth the nature of the com- 
miflian of the JuAices, Sec. 74. 1. 123 

6. If it does not name the juftices, or 

if it omits the word ajjignat*^ it is in- 
fuHicient, 74 

7. A caption taken ad mamam curiam 
ctm lem tefstamp is fnSicieDt, 75- 

f- t'a4 


B. A ca^on takeii at t Without 
fltewtng whether the coMt ivhi held 
by grant or preferiptton, is TanAlBed 
by many precedents^ 75 

9. The caption of an mdiAment foutA 
at the luet, or ocher inferior ettert, 
mufi ixprtjiiy that the jdrors 

were twelve in number; that they 
Were of the piace. See* for which tte 
court is holden, and that it was ibondi 
, upon their oaths, 75. f, lajS 

ic. And gumrct if the omifiion ofithe 
jurors names in the caption u^ not 
error, 76 

11. How far the omiffion of certain 
technical phrajfes in the caption wilt, 
or will not, vitiate the indiAment, ih. 

22. The caption of an indi Ament mull: 

fet forth the day and year when the 
. court was holden, 77. ^127 

13. It may be recorded as found ekh'er 

in the prejent or the preterperfeH 
tenfe, " ib, 

14. It mud (hew in the year of what 

king ic was taken, , 

25. If the Ayle of the day or year be 
fet forth in any figures but Roman, 
it is infuAicienc, ib*, 

26- The year of Our Lord is not necef- 
fary, ih^ 

17. An indiAment taken at an adjourned 
felHon, muA (hew when .the original 
feffion began, ib. (N) 2a 

28. If the court is Aated to have been 
held on a day which is impoAible, it 
is fatal, : . • 

19. If a caption fet forth no place at all, 
where the indiAment wae found, 4 ^ 
not, with fuScieniV sicrtaii^ty, or fee 
forth a place not within the jurif- 
*diAion of the court, it is intuAicienc, 
, 77-L iz8 

C? RT^OR AR 

. !• An appeal removed &nto the king’s 
bench hy ^^tareiorafi pught to Be ar- 
raigned on the crown Ade, . 19$; L 4 
a- A certiorati U not tlie’ proper writ to 
remove a lecprd of the copyjjP^n of 

a pria- 
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t partncipaU as evf^cnce on a trial of 
the accelTanes in the king’s bench, 

/ 224 

3. The king’s tench may award a eer» 
tier art to remove the proceedings 
from any inferior court, utilefs- they 
are exempted by the charter of infti- 
tution, 144. f. 22 

4» A certiorari from the king’s bench 
lies to juhices in tyre^ gaoi-delivery, 
and of a county palatine, 144 

5. It lies to the college of phyficians in 

cafes where they are impowered to 
6ne and impriCon, 144 

6. It lies to juftices of the peace. See. even 

where they arc impowcrcU finally to 
hear and determine, 24 5 

7* It lies to commijjioncrs cf /ewrs, not- 
withftanding the aft fays they fhall 
not be compelled to certify their pro- 
ceedings, th, 

8 . It lies to remove a prefentment in a 

court leet, ib, 

9. It lies to remqye the examinatlom of 

prr/oners before juftices of peace taken 
piirfuant .to the ftatutes of Philip and 
Mary, ib. 

10. It lies to a private jtirifJi^ ion cre- 
ated by aft or par 4 iarnent, ib. 

11. It lies to commiftioners of bank- 
rupts, ib. 

12# A fpecial ground muft be laid be- 
fore a certiorari lhall ifl’uc to ;a county 
palatine to remove proceedings in an 
oBion, ib. 

13. If judges of afttze proceed againft 
a perfon for non-reficience, it is a 
good ground for a certiorari, ib. 

14. A certiorari lies to remove an in- 

diftment for not doing ftatut^r-duty on 
the highway, or for not repairing a 
bridge, ib, 

15. It lies to the quartcr-fcfiions of a 

corporation, tb. 

16. Or to remove proceedings' before 

two juftices,^ , ih. 

17. Or to remove proceedings on the 

conventicle aiil, it. 


18. It lies to remove an order on ap- 
peal from afeavenger’s rate, Page 145 

19. It lies to remove an inquifition 

taken by the fherifF under a private 
adl of parliament, and the verditi and 
judgment thereon, ih, 

20. It lies to remove an order of baf- 

tardy, ib. 

21. Blit no certiorari will lie to judges of 

oyer and terminer to remove a recog- 
nizaiice ; nor to juftices, Sec. to re- 
move a poor’s-rate, ib. 

22. A certiorari will lie to the courts of 

the Cinque Ports to remove all crimi^ 
nal proceedings, ib. f. 24 , 

iy A certiorari will He to the grand 
felTion, efr to a feffion of the peace for 
Ifaks, to remove any indiftment for 
a crime non-capital, 146 

24. A certiorari has removed an indift- 
mein for murder from Wales, 146, 

(N) I 

25. A certiorari may be granted to re- 

move any indidment from London or 
Middhfex, on three days notice being 
given, 146. f. 26* 

26. But by a certiorari to London., only 

the tenor of the indiftment fliali be 
removed, ib, 

27. The king’s bench is hound to grant 
a certiorari to remove an indiftment, 
at the injlaiu e of the king, 147.^27 

28. But if the defendant pray a err//- 

orari.^ it if in the diferetion of the 
Court whether they will grant it or 
not, ib. 

29. And the abfolute right of a profe- 
cutor to a certiorari is confined to 
cafes where the crown itfelf is con- 
cerned, by the attorney -general, 147. 

(Nf 2 

30. Where a private profeciiror only 
ufes the king’s name, it is alfograntcd, 
unl^s caufe be Jhevjn aguir^ it, ib. 

31. But every defendant muft lay a fpe- 

cial ground before the Court will 
grant a certiorari, ib. 

32. The Court will not grant * certiorari 
to remove an indiftment for bigamy 

from 
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ttom fiiViA withonc the profit 
cntor coofeats* 147 

j J. The Co«ft will never grant a arth* 
rari far the retnpval of an indiftment 
before joilices of fjaol-ileUvcrfi wkh- 
oai A>me fpecial tauf^, 147 

34* loilinces in which the Coart have 
removed indidmencs from juftices pf 
^ao]-deIivery» 147. 148 

35. The court of kittg's brnch will not 
grant a errtiorwri for a conviflion of 
tecUfancy upon a default at felTions, 

1 48. f. 29 

36. It fims a good objection againit the 
granting a certiorari^ that iJJ'ue is 
joined below, and a ^venire awarded, 

148. f 30 

37. A certiorari (hall never be awarded 
to remove an indiflmer»t after con* 
•vifiion, unlefs for fpecial'caule, 148. 

f. 3* 

38. A certiorari may iffuc to remove a 

cenvidion upon Che foreft law ; the 
reafon of it, 148 

39. The Court will refufe a certiorari 

to remove a recognizance from juf- 
t ce6 uf ojcrSLCkd terminer, 149 

40. No or Jers of commiilioners of fewers 
ought to be filed without notice, 149 

41. In what manner the king’s bench 

will proceed oh a certiorari to com- 
inlihoncrs of.fewers, 249. f. 34 

42. By I. and 2. Philip and Mary* 
c. 1 3* no certiorari, (hall be granted 
to remove any recognizance, unlei's 
figned by the chief julHcc, or, in his 
abfence, one of the other judges, 

149. f. 35 

43* By 5. and 6. W. and M. c. ii. in 
Term time no certiorari, at the profe- 
cution of the party indidted« (hall be 
granted by the king% bench to re-- 
inoVe any indiflmcnc or prefentment 
from feffipns be/hn trial, unlefs on 
motion in open cpart» 1 $0. f. 35 

44* But in Facation foch writ may be 
granted by any of the judges of h. F. 
whofe name, and alfo the name of the 
perfon to whom granted, (hail be in- 
dorfed thereon^ jco. f. li " 

Vofc. IV. 


4}. To whdm the writ of certiorttri h 
t6 toe dirededlt Fage 150 

46. Where e record may^be removed 

into the king's totOito wuhout any 
certiorari, ast 

47. By 2i«»Jac. I. e« Jot 

the removal of an indtftoeor.of riot« 
forcible entry, or a^ault and batiery,, 
from the quaiter-feifibns, fiuU be de- 
livered in cchrti and bcforo 

allowance the defendant, (halt be 
bound in tol. with fore ties, to pay 
the proiecutor his colti and damages* 

1 $2.1. 4a 

48. The king’s bench, upon the remov- 

al or A/jy indi«^mcnt, ref.|u!r<d a recog- 
nizance fr^m the defendant to carry 
down the record, 153 

49* By and 6. W. and M. c. t t,and 
8. and 9. VVill. 3. c. 53. defendants 
profecuting certiorari^t at feffioos 
(liall enttr into a recognizance"^ of 
2ol. with two fureties, before one 
jufiice of the peace, or judge of king’s 
’ bench, Ac. to appear and plead 
ilTue in the king’s bench at nis own 
. coits^ to try the indidinent at the 
next alTizcs, or Term, on notice to the 
profccutor, >53* f*44 

50. Such recognizapees, certhrarFs, and 
indidmenls^ (hall be bled in the king’s 
bench, and ttob numc of the profecu- 
tor (if he be the party gneved. or 
fome publick officer) indprfed o^the 
back of the indiifUnent, 

5*1. Edow this adl relates to indiflmenta 
found at Hich't ilnlU >53* 

ft. By and 6, Will* and Mar}-, c. 1 1* 
if the defendant prafec^ting fuch «/- 
tiorari be eonvi^ed, the king’s bench 
(hall award taxed co&t^ to the prpfe- 
cutor, i/ he be the party grieved, er e 
civii ejficer. Sec. > 54 - i* 4 | 

S3t .profccuior w'itbm ten day* 
after demand (hall have an attas^^r ; 
merit (of the rccovlry of tlte cobs 
taxed,: and the defendants fccogeU! 
nance (ball not be difeharged tiE 
they arep^ 

M 9 f 
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;totiiei^bties palatine, f.46 

)9.i£Fte'inlliicr>cihiift)'m»ke a'^ietut-n, 
cnhliM^ it>op9>^ 'woognixance be 
IlmtfiiK^^ceDKitiietoithe^att'^' i;4.< 

ttfer, to‘ 

ll4,^et!D3#^» 4pdt£ledij therefore ^«/a- 
. ^^^j,^fU){e^iby prefec<iu>i-« remain 
.',nf,8t comfWBiiWr: .-<3 " J5'4. f- 48 
A 9 ,.m^ reflrain 
iflf ppiycr w tbe,' beach in 

. taj^ijg rc^edgniinnees upoo,ri;’’«‘«iing 

esvitorari^s ut common luw, 154.^’. 49! 

sPifuih a rccpgniz^ince varies, eiMrer 
',?n t^p Tuhi or ihe condition, from the 
dijeitions of’ ihe aCt, yet it is of the 
■^izttfc^fbrcc as • Before'- the aiV -^vatr 

;r^f , >0 

jQe ^ ariiorari procured hy»a defen- 
^iiadt dn'ier.thc Ifatuccs will net be a 
JkptrpcUut XQ ^^ codi'ts below, iinhjs 
" i)Je tohilitions df^ cmplM 155 

60. if the furctie$ appear to be worth 
, 20I. the juitices cannot refufe them, 

6.it fome ofiVveral defendants 

^ fiad furetiesi whether the indiiEfmcnt 
be reifidved as to ad/' *55* 5 * 

IE2. The taxation htall dhly be of the 
vdoftfe fubfequeat lOftoui-tr/yar^r/, j 5 5 . 

■■ v; ,;... r'- ., . 1, ^2 

ptofrcutcry bjr JKiceptih w taxed 
ifbtk. Is nfet relf^iirt^ frbm\\iggra- 
;■ 'ViiSrig the fi^c, • - J 55. 1. S3 
64.. But under a cer/lmar/ ti} common 
■ lawu the ac^fe'pt'ailte of CijTs is entire' 


1;5Vlrjkj;,.p be pnridcu to 

co^s, mull he either a civU ofiiccr, or 
injured^- ■ ' "155 

to prdfecotc wi'l 
not entufe ’the party JO cqlls, 

injured. 





may 
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the iMtifecMFtorrveettkrt^'dtethird 
pan of ^thD i}nd,* 4 «v 4 then a{<^s for 
ms coils under the recognttesatice, what 
Be has rccpVfd iball be deduAed, 

.DpAThe payment tof she fine does not 
. difeharge |he defendant’s i;ecogni- 
, .tance fo/ the /<?/?/, , ih. 

|0. When the cofc are taxed they be- 
, , come a a mi^ ahe pet fcnal 

reprefentatives of the paity msy re- 
cover them, tb. 

71. Where no rccogmajancc Is tahen, as 
wider the lottery aA, &c. ilic touri 
cannot tax coils^ - / 7 >. 

7"!^. The Court will not order t^rrrF^///- 
%^nce at ainn^cn la^ji to llaftd a It*- 
cufity ipr colts, , rV). 

. 73. But a recognizance on the flat ute 
fliall Hand as a Icciirity for /^sAr/Zcolh;, 
/.for Hot going on to trial {^ vi(^c fupr a ^ 
No. 65), alihougli he a^HuiittJy cr 
the prol’ecutor had taken tht dijendant 
tH cxiauion for the amount, 415 

74. But the recognizance ihall not be 
forfeited for not going on to trial, 
unU'Is the prolecuior t.ive rules ac- 
cording 10 the practice of the court, 

415. f. *58 

75. After the recognizance^ the Court 

. ^ will not lift in to any motion to quafh 
^ the indiAmcnt or , f* 59 

76. By 5. Cieo* 2. c. 19. No Juuc;- 

MHiNTS OR OnOERS CP JusXICtS 

OF THE Ve/iCe Ihajl be rtoioved by 
certiGran, uidels tlic party fuing the 
certiorari ftiall firll enter mto a re- 
cognizance, w'ith furcties, before the 
jullice or leiuonsMwhere thcj*udgment 
■OT-order ia made, or before one of 
the judges of king’s bench, the 
fpm of 50I; to prqfecute the fame at 
their own colls r^'ithout delay, and 10 
pky the party ilicir full colls and 
^charges within one month after fiich 
*7 judgibcm or order is eonfirined,' 1 56. 

. -■ .■ f.s 7 

77. The recognizance fhall be certified 
to king’s ; bench, and .filed , wujii the 

^ iirti^rofi Arid judgnKrnt, &C. Iff the 
judgment 'is cccfirmcd, xht tarty cn- 
^ titled 
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jlMisd m amtfhmeoitl fpt %;$ 

if«Kat|pt>d WAthiii ten dayy, after 
^emaiHij ,Paft 157 

*^ 8 *^ r^j. ( 3 e& n 6 W//Vtfri 

ftan lifue to remove amy proceedings 
Befoc'e fuftices^Df iinkftf applied 
fbr within^ fix 'calendar monthly and 
on oath, that fix days fiottce thereof 
in writing to tfbe jufiice» ttc. who 
may ihew caofe agamfi the ifihiog of 
loch <wuoit^i^ 157 

79. I'he decifions on thcfe fiatutes cnu- 
meratedy 158 

8o* After a artierari is allowed, all 
fiibfequent proceedings on the record 
below are erroneous, 159. f. 57 

Sirilow the delivery of a certiorari 
Operated before the ai. Jae. I. 

82. If execution has been awarded be* 
low, the juflices, kc. Ihould ifiae a 
fuperfedeai to the iherifF, which will 
make a execution void, 159 

8^ If the execution be partly levied 
before the delivery of the /aferjedeas, 
a writ of *venditio 7 n exponas will au* 
thorize the iherifF to proceed, 159. 

f. 58 

84. A ctriiorari coram noHs, 8 cc, makes 
aii proceedings on the record, fubfe« 
quent to its delivery, erroncooi, whe- 
ther before or after its retnm, x6o 

85. A certiorari in this rcrpcfl is 

ftronger than a writ of error ^ which is 
ineffedual, unleft the record be cer- 
tified in a reafonable time, ib. 

86. It is faiit the very ifiuing of a rrr- 
ttorars is %/aptrfedeas* Sed queen » ib* 

87. For if a certiorari to remove an in- 
didment be not delivered before the 

, Jury be fworn, the trial may proceed, 

ib^ 

88. Aiaeriiorari is of no efiefi unlefs it 

be delivered before its return is ex* 
^rvd, ib* 

t 0 * A certiiirari'h xro fuperfiieai of ao 

^ indictment at feffioiis, without a pro- 
pti* recognizance, ip. 


fo* A rebeiulmni .Wmdttw ^ 
ings donetteswnmi dhet the 

return,." 

A pf a 

recogoixanoe of ffopd h^aaioiir, or 
« for an«appearanOQjUbfefi)m mil not 
fuptrfidP its obligation, lOO. f. 60 

9«. If an indtfimenr 'be rehi^ed^lxy 
eertiorari alter (f^e J^nesi 'ie^ ic- 
manded, the ttiaf ihall proceed as if 
no Pertierari had ilTued, 61 

93* Inferior courts proceeding after cer- 
tiorari delivered, are gudty of con- 
tempt, ^ 161. f. 6z 

94. A certhra 7 once filed, the proceed* 
ing below can nevcf be revived by 
procedendo^ 161, f. 65 

95* But the certi^ari may be taken oF 
the file, if improperly obtained, and 
then a procedendo may be moved for, 
4 » 9 - (N) t 

96* If the defendant be eonvldiei and 
the profcciuor foes out a cexuotari, 
the dafendant (hall have pt^ocedendc^ 

th, 

97. The return to a certiorari mull be 
under the feal of the couit pr-p^fon 
to whom it is direfledy t6i, C 64. 

98. A return held bad, becaufc upon 
paper inltead of parchment, (N) 

99. The return mud be made by the 
wery perfon to whom the certiorat i is 
dire^d, ualefs he have power to 
rhake a deputy, and that powhr be 
ihev\n in the returp, or otherwife no* 
thing is removed by it, i6i. f. 65 

100. If the returp difier from th^ wric 
in the defcripiton of tbe perfqo, yet ic 
is good, provided he is equally wcU- 
kdown by e ther defcriptioo, ' it, 

101. ^are^ bow the Coujrt ihati pro- 

ceed upon a certiorari retCj^ocd by « 
part 'only of the perfons''coWhfcfm it 
was direded, ’ ** 

loz . A certiorstti to reriiOvt aW orair of 
* twofuficet, may be direiSlhd^to ifit 
* fejions and retui'nfdltiy ibtmm 16s 

loj. Before a.flffogmzaacp^^ by a 
jufiice is rccoided at the femosss, it 
M m 9 
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tnnft be^r'i^errned' tke Ju)lrpe, aj- 
it may be in the cuftody of 
t^e clitko/tU ^eace. Page i 6 z. u 67 

A return by juftices ihaH have the 
elaufe uecnoH ad dtverjas Sccm 

l6a 

ao^. If the perfon to whom*a eertiorari 
is direfled make a faiie return, no 
aflidavits {hafi be received of, its 
fal/ltV, but the party injured muKy^r 
or inform for the falfe return^ loa. 

f, 68 

ic6. But if the pnbitc j;ood be immedi* 
artel V conrcTiird, rhe Court wIKrcfufe 
to file fueh ihlfe return* d. 

J07. Surplnjagt, in a return to a 
rarly ihafl be dlfrcgarded, 262 

108. The return to t certiorari ought to 
certify the record itfelf, or the tenor 
of it* or the tenor of the tenor* ac- 
eording as the writ may reqot'^e, 

163. f. 71 

109. Where the fwrit requires »he record 
a return of the tenor only is nought* 

163 

HO. Except in londtm^ where a return 
of the tenor only is warranted by the 
city charters* ib* 

111. If the purport of the artiorari be 
only to try the iffue of nul tiel record^ 
it is Sufficient to certify the teror* 
though the w/t require the record* rd- 
ti2. Alfo if the court awarding the 
certUrari have no jurifdi£lion to pro- 
ceed upon the Aibjedl matter of the 
record itfelf* the court below ought 
only to certify the tenor, tb. 

11 3. Nothing can be removed where 
the ccitioran is improperly direfted* 

ibn 

114,. A <err/W4ri may remove a record* 
befpredts return^ though fach record 
ht not tn (^e at the time of the ufte% 
ordtliveiy* th. 

1 1 j. A v^rdifl cannot be removed from 
Jeffions beforp judgment* %b. (N) 
iiJ6 . A emiarati remove an indift- 
" ment». notwichdanding a diicontina- 
,lHice on it in phe cqui t below« ib* 


117. Where the certiorari requires an 
indictment or other rpeord taken t>e* 
fore juftices of a certain deferifikn, 
and (bat certified appears to have 
been taken before juftices of a 

renf dejeriptkn, nothing is removt^d. 
Page \ 6 li U 73 

118. Where th writ deferibes an in- 

didment for ftealffig two horfes* and 
that certified is for ftpoting One only* 
nothing is removed* ll64. f. 77 

219. Nor where the variance is be- 
tween foreign fait and fait tn general ; 
or in the defer iption of a place* 164. 

f. 78 

120. Nor where the record requjjed is 
againil A. B, and C. and that ceiti- 
fied is agalnft A. only* j 64. f.. 80 

222. Bnt a certiorari to remove a record 

againft A. only* will remove it as 
againft him, although others may be 
included in it, zb* 

I22. Where there is a mateital variance 
between tbe nvrzt and the records 
certified* in the names or addition of 
the parties* nothing is removed* 1 6$ 

223. Vet if the variance be only in the 
fpelling* and the words have the \ cry 
fame found* it is immaterial* zb* 

124. If the wiit name more defendants 

than are named in the record* h is 
variance* 166. not it 

125. Tberivrit need not defciibe whe- 

ther the offence be contra formam fta^ 
inti, zb* 

1 26. A certiorari to remove a conviflion 

on an indidlmcnc muft gwe the de- 
fendant a day in court* ih^ 

127. Where the record required i^ not 
removed, tbe Court will qiufh the 
writ* and award a new one* or luffer 
the Court below to proceed* as in 
difcrecion fhall appear proper* 166. 

{* 82 

128. What procefs is to be awarded 
after the removal of a record by err-, 
eimrari into a fuperior court* tb. 

CHAINS. 
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f, B/ 15. Geo. 2. it* 37. the Court be- 
fore whom ft murJ&er is convSdted 
may appoint the body of any fiich 
cfimiftfti to i >5 bung in (bains, after 
eAecutfon, Page 509 

2* It baa been refolved by the judges 
that the hanging in chains is not to 
torm any part of the femence» 5 10 

3. The Court may, after (cniencc, di- 
rect the hanging in chains, by a fpe- 
cial order to" the (heriff, 510. niotu 

CHALLENG£S«-'’*£'rr Ji||g|pas« 

1. A prifoner for any crime may, by 

the common law, challenge any of 
the Granj> Jorv, as l^ing out- 
lawed for felony, villeins, returned by 
the profecutor, or not reiamed by the 
proper officer, &c. s I 

2. Whether a prifoner who challenges 
more jurors chan the law allows, ffiall 
be adjudged to Aand mutCi 228. f. 2 

3. No challenge can be taken either to 
the array or the polls of the Pa 1 ty 
Jury, until a full jury appear, 387 

4. No juror can be challenged, either 

by the Icing or the prifoner, after he 
ib fworn, except by confent, unlefs 
for fomecaafe f^ubfequent to bis being 
fworn, ii, 

$• The array cannot be challenged after 
anj of the jurors are fworn, ib* f. i. 

(N) 

6. A juror, after be is fworn, may be 
peremptorily challenged another day, 

it* 

7. Formerly the king miaht challenge 
penmptonly any number of jurors. 
Btttby33. Ldw« he fhall now affign 
a caufe certain, the truth, of whtch 
fiiali be tried, as in other challenges, 

388 

8. This ilatote extends as well to ail 
criminal cafes as to civi), 3H8. f. 3 

9. The Ising need not fhew his caufc of 
challenge tilt the whole panel is per- 
u<^d, and it appear there will not be 


fftfficieot without the perlTon ^0 cha^ 
Icnged, Pag€ 38I8 

10. If the* defendant chnllenge^ AW/ 
tara'OAiht hf'lhftirflti^ his caules, 
before the king need £hew any, 388. 

• f j 

1 1. A feet can take tio c|ialtftn2eto any 

of his peers,' 5^ f, 4 

12. Where feveral sjre ^rjiedon joint 

venitr, the challenge of one is a chal- 
lenge as to all, ib, 

13. By 24 Geo. 2* c. |8. no challenge 

fn ill be taken by a peer to any> panel 
for want of a knight, ib, 

14. The prifoner muft take all fuch 
challenges himfelf, even in cafes 
where cooiifel are allowed, 589 

15. By the conrnon law, a feremptorf 

challenge was allowable in all capita^ 
cafe*), lb* 

K 

16. By 33. Hen. 8. c. 23. it lhali 

be allowed in high tre^ton or tntf- 
pr lion of high treafon, ib^ 

17. But as to high treafon, thea-ightof 

peremptory ciiallcnge is revive by^ 
1. P. and M. c. 10. 390 

18. i^iuere, wbethf i a peremptory chal- 

lenge (hall be allowed upon tka trial 
of a collateral iliue, 590I ft 6 

19. At common law the prifoner Ibighc 

challenge any number of jorews 
remftortiy under the number of luir- 
ty-fivc, jgp. ft 7 

20. By 22. Hen. 8, c. 14. no perfon ar« 
ratgned for any petit treafon, murder, 
or felony, ihaii be admitted to chal- 
lenge peremptorily above cuenty, 

390. 1. 8 

2|. But the I. and 2. Phil, and Mary, 
c. to has revived the old cheUenge 
of thirty five as to petit treafon, ib, 

22. Contrary ta the opinions of bfale 
and Hawkins, if 4 prifoner challeiigo 
more than twenty, thcchapMige fball 
be DVcr-ri|M,and2he juror (worn, 39I 

23. Where a jur.r is chiUc^gesf for 
caufe by the pt ifinee, the caui ffiall be 
immediately ihewu, and dot as in a 

M n S chat- 
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kin^ (^0*9) s&r 
•ilikipAid »>p0Jralcdj> f» 10 

sISl JFt^^ cai/e of challengis be difal- 
^Wi4» Ac fdiot Jtiror may be chal- 
f^rernfimly btlbie Ijcls fworiit 
ih* 

25. It is a fi;oo 4 eaufe of challenge that 
^ jeroir li ail ahen> a mmor, 6r a 
viflrfn, 

26« A peer may be difeharged from the 
jury by writ of privilege, or he may 
challen^ himfelf as Wirt^ a peer, or 
he may be challenged, for tnat caufe, 
by the party, 392. f. it 

ay. In whitt:afc» the want > of freehold 
as a good caofe of challenge againU; 
jarpri»(i5fr juaoas), 39*. f 12. to 
398. f. 25 

zB* 1 % k a good caufe of challenge that 
adurottis outlawed, or ientenced to 
any tnfamoui punilhment, or that he 
hath be^n convicted of treafon, fe« 
pciiurv, coiilpifacy, forgery on 
Ip &c* 398 

19. Buell exceptions are liot falved by 
z patddn, fu^re, ib. 

30. Anciently excommunication was a 
gpoi caufe pf chaifenge, ib. 

®Qt Aich caufes, unlefs the record 
ibe fliewn, are not principal, but to 
ithtfiuvoutonly, tb* 

convi^lion of confpiraev muft 

J3. U Is ro good ciulc of challenge tcK 
V » jpror tiMt he i leturned upon tl*<r 
converts to lUtutc Wdt. 7 
i?* 399 ‘ f» 

By 4 y Eivi* ^ ca a. a chaSlepge 
jihai 9 k juror M indidcd for the fame 
4flficncc uhich he ts impanelled to try, 
b^odf f- 27 

3f. tf the Juror hit c hny dimi to the 
fbrfeltuie which may fbAo«r con- 
u t$ a good ^uaufe of chal- 
. B99* 28 

jU (St thit lie bsUh declared an Opinion 
the pnfoner irahch^fjf)^ jrf , 


37« A jaror canimthbe 'Examined as to 
fuch ia£t apon a *voir €ltre^ becaufe it 
ibundji in reproach, P^ge 399 (N) 

38. It is no good challenge that the 

|avor has found otliers guilty on the 
fame ladidtmene, 400. f* 29 

39. If a 3urt>r hath given b^t ilogs tbs 
names ef the hinges nssUnejffts^ it is a 
good caufe of ch^lenge tor the king, 

460. f. 30 

40. The king may either make a prin- 

cipal challenge or to the favour, 
mubtfH he is a party ^ 4OO. f. 3 1 

41. A fabjeft cannot take a challenge 
for the favour agatnft the king, 400. 

i. 32 

42. The fubjcfl cannot challenge for 
the malice of the IberifTs, unlek fozpe 
inftance of partiality be fheiyn, tb. 

43. It 18 no principal challenge, where 
the king is a party, that the juror is 
his immediate tenant, 4Q0. f. 33 

44« A challenge for fuch caufe ought 
to conclude to the favour, ib* 

B/ii8.Edw. 5^0.13 Aliens AMI 
D^NtzeNs (hall be tried by jurors 
the ene half dentzms and the other 
aliens^ if fo many ahens can be found 
in the place, &c. 400. f* 34 

46. The En^lifh half of the jury ought 
to be qualihed as jurors {SeejvBLOtth), 

401 

47 ; ^setc. il* any om^lTion which the 
hw requires in i jarv p^r mtdmatm 
Ungum ^ be a good caule of challenge, 

403 

CLERGY. 

It Aneienly the clergy inCllcd that the 
Jacredoeji of then cluradci s exempted 
them f^’om the pundhmentb of Jeesilar 

^ ixibanals^ 247. 1 i. aSj.iiHo 

2. And, by the eanon /(Un, all perfont m 
holy orders were inUtkd to the piin.t 
legsumeleiualii 248 

3* Before the (latut^ arttedt cleric 9. 
Edu, 2. thc///vx/-jr of dergy wis 
denied to thole who lud ahjuied the 

lealdi. 
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realm> or confefibd tlielr gmk» &c«: 
■' i , .■'..■ ^- .. 248.- (Vj 

4. BV liji Edtv. 3. jC. -4’. all' manner^Of 
€let‘k:3^ av w<?U fccoiar ; as.'^religioai^J; 
ikall enjoy the benefit c£ holy churchy 
■■248,-(1 4 

5 ^ ^-Air perfons were conftraed to be 
within this ftatute who cpald read a 
except convi&ed ikerecics, jews, 
Mnhomedans, Pa|g;ans, peHbns blind 
or maimed, or^hoife ^ailiy of hi^amy^^ 

. 24^ 

But by. t. £dw. 6» c. 12. peribns 
guilty of bigamy arc adraitt::d to 
rfergy, ib. 

7. By a I . Jac. 1. C.6. women guilty of 
fiich larceny for which men were ad- 
mitted to clergy, fhall be burnt iti 
the hand and iraprifbned, 248. f. 6 

8. By 3. and 4. Will, and Mary, c. 9. 

where a man may demand his clergy# 
a woman, upon her pravery^r thebe-^ 
nefit of ihh ftatute^ have it alfo, 
and be. burnt in the hand and impH? 
foned, 250. fi 8 

9. Sacrilege, and breaking the {)rilbn of 

the ordinary, were only intitled to 
clergy at the difcrction of the ordi- 
nary, 250 

10. By 4. Hen. 7. c. 13. every perfon 
not within orders, who has once re- 

, ceived the benefit of clergy, (hall not 
be admitted to it a fecond time, 251. 

f. II 

11. Every perfon within holy orders 

.claiming clergy a fccond time, lhall 
Jofe the benefit, if he fail to produce 
his letters, or a certificate on a day 
given by the Court, iib. 

12. By 28. Hen, 8. c. 3. perfons in 

holy orders lhall be under the fame* 
pains as perfons not in holy orders, as 
to the offences mentioned in this fia- 
tutc, 25 1 • f« 11 

i3r By 3*. Hen. 8*, c« 2. perfons in 
holy ordcrs admitted to clergy, lhall- 
be burnt in the hand, andfutWr ih all 
refpeds as lay perfons fo admitted, ib^ 
By 1. Edw. 6, c* 12. ail perfons 
' f on V ivied of Other pfcnccs than thofc 


• menttoneddh 

.^enefkof a»:befai*e ^efirft <pf 

•«‘p 

15# , Where lay 

frqtn^ clergy the. ifirlV RWa . fwfops ^n 
holy orders may have it as ofreii as 

■ if i 

i6. But where the t^enfe is geherail/ ex-" 
eluded from cl;.ngy , perfons to 
orders ,)(hall have no more benefit^thari' 
lay peffbhp, ' ‘ ’ ■ *S^'- 

1.7, By 34. and 3$. Hen. 8. c. 14^ the 
clerics of the peace fcall certify ‘t^^ 
attainders of- clerks conviA unto the 
king’s bench, and, on being written 
to, mall certify the fame to the j udge a 
of gaol-deli very, 252: f. 4 4 

18. The juftices niay write in ihdf otv^n 

name to the cHrk of the crown in 
the king’s bench, for the of 

the Yrai^cript of an attiunder, 253. 

■ 

19. 8/ 3. and 4. Wilt, arid Mary, c. 9^ 
the derks of the peaqe, fity. fiidl 
certify convi£lions» at the feijbelf of 
thcf profecucor, which fhall Jb«^ eyi^ 

, . dcnce on a fccond indi^en^fer^ kti 
. olFencc within clergy, ' *53^ 19 

ao. In what mariricr ri pou v;^ 
may be filed, iri orderyto diiil'^ah 
offender ot his clergy# 2^,.. f,, 19 (!>)) 
at. Clergy is dcmandablc by'tKeeaxri- 
mon law, upon an iridiftmem^orj^p- 
pcal, for any crime whatfoever which 
fubjefts the offender tb the IpIV ora 
or member, except high treafbrf and 
facrilege, 254«r.ao 

22. ; New-crcatcd trerifQns d^aif^ the 
bhf aw alfo excluded, wHnOat’Jpei- 

cim words, 2^4, (N) 

23. / Feat troafons Teem to have htbja 
excluded by the common kw; But 
by 25. Edw. 3. de ciero, c. 4; -it is 

. allowed for any treafons Or felonies 
tpuching other porfons Lhaa. the kiing 

24. The conftruiiion alfo, that 

i 46res. *viarit/n aiMi depopalatpre^/il^rH^ 
were oullcd of clergy, 

. 4 * 4 * C, -2 4 ' 

W 4 25* 
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ffoei) thib above Katotes ’itib 1 Ioiv$, 
thftft all ^eHbns Who tverc intitlcd to 
thtj beotfit muft^ if aot intitlod to it. 

denied it fy fome fhitote made 
bfioe <the 05. Edw. 5* 25$. f* 23 

26.* Wherever an offence is^ade felony 
ilAtdte it fhall have clergy# ttnleis 
^prWaly ejtoloded# 255. f. 24. 

27* To oofl an oifeodor from the benefit 
of dergy, the indi^ment maft ex- 
prefs'y Dnng hia cafe ^vithin the fia- 
tUte by whicA cne privilege it taken 
twray, 255. 1. 25 

28. A mnrder mufi be laid and proved 

of ma/fC0 frepenfe ; the ofience of an 
accefTriry before tnull be maUaouflv ; 
of ic cuts>a’*ii chm tt Jecrete a p* fiHd\ 
robbersr muH; be or mir the high • 
nua\'^ or the offender (hall have his 
cljrgy, ih. 

29. But with rerpcfltoaecefTirioSa words 

which arc tantamount in fenfei and 
differ only in the manner of cx- 
preffion, are fufficient# id. 

30. Where a ffatute takes away clergy 

from an offlnce whi h was capital at 
common law, the indi dimen t need not 
conclude contra form xm ftatuu^ th» 

31. A fiatutc excluding the principals 
from clergy doth not theicby exclude 
a^cefiaries before or after# 2)6> f* 26 

32. Neither doth a (latute excluding 
ehe acccifaries thereby exclude prin* 
cipalv 

3^.1 Where a fiatote cxcUuU thofe from 
dergy who /hall he id guilty of any 
erjtne, u (hall be coailru&d to exclude 
principalb-only# id. 

34a Whore dergy is allowsblc, it fhaB 
be all >Wcd a% well to one who ftands 
mut*'# fee. as to one who is convll^ed# 
256. fi 27 

35^ 3 ut a Aatutc tak ng clergy from 
ihofi who /hall be fouAd guilty, doth 
QOt ta^ Uvfrom 'thole who /hall (land 
tDi^te# &:cv 257. C 2S 

fuch a 'ftatflte extends a^yvcll 
io thoie wnn Biall tonfpl/, as^tp thqfe 
whfr ate coa\ itlcd by 'verdK\, ‘ " 7 d. 


37. Ot SratitTaa taksho away 

Clbkoy# Page 257 f. 29 

38. By 23 Hen. 8. c. 1. no perfon 
found guilty of petit treafon, murder 
of maltce prepenfe, robbing chOrches# 
fee. or pel ions in their dwelling- 
houfe, any of the family being thegetn 
and put in fear, romiug in er near the 
btghuaayt burning houfes, or bams^f 
corn# nor any aeceffartes to fuch offen- 
ders# fhall be admitted to clergy# 
perfuns in lioly orders excepted# 257 

39 This ftatute does not extend to per- 
fons /landing mute, challenging# fee* 
or outlawed# and was therefore eafily 
evaded# ^57*^ 3* 

40. By 23. Hen. 8* c. 3. this defcdl is 

remcditd# 258. f. 3a 

41. But this (latute extends not to ap- 

peals nor to accefiaries before# i^or 
to perfons outlawed# 258. f« 33 

42. By I. £dw. 6. c. 12. the above 

offtnees (No. 3?! ) and all borfe* 
fteakrs are again oufted of clergy 5 
but all other cafes of felony ihall be 
entitled to clergy in the fame maimer 
as before the i. Hen. 8. 258 

43. The (latute extends to appeals, 

perfons in holy oiders (No. 38 ) , and 
pet Tons outlawed# 259. f. 35 

44* The defedts of this (latute pointed 
out# 259 

45. By 5. and 6. Elw. 6. c. 10. the 

25. Hen. 8 ss revived, 2^0 

46. The quellion examined, whether 

this ffatutc ctives the whole of the 
25 Hen. 8 &c. &c. tb^ 

47. By 4. and 5. Phil, and Mary, c. 4, 
accej/atiet before to petit treafon# wd- 
ful murde-# robbery in a dwellmg- 
houfe,or near the highway^ and adon# 
are deprived of clergy, 261. 263 


48. Thb (latute is reilralned to fuch 

robberies in a dwell] ng-^houfe only as 
were deprived of dergy by tnc for- 
mer adts, 263. f. 4$ 

49. An indldlment or appeal to an 
acce/lary of clergy, mull purfue the 
fubfloncc uf thU itAtute exadtly# 264. 

f-'i; 


50. B/ 


1 



A T.ArBrBrErP# f 


50. :Ay. 3 * a« 4 .+s 1 S'?‘llK»¥ 4 MW* C‘> 

fuch per$>p5 before cxclpdisd, 

by, former a£fs,on convi£^h by vw- 
di^ of confeflipn. We excluded bn^ 
ftandnig^Suteji fitc. ^dr 

being .oiitJaWed^ *64. jT/ 4? 

5 1 . Ratine dpea not exteiui to 

appeals* opr to felpnies by fobrequent 
ilatates* - 264. f. 49. 

52. By 23.«nd 25*; Hen* 8. principals 
in PETIT TREASOK ate excluded 
from clergy upon indidlment* &c. &c. 

265. f. 50 

S 3 * if they are not excluded in 

appeals, 265* f. 51* $2 

5^. By 23. and 25, Hen. 8. and I. iidw. 

6. c. 12. Murder ofmaike 

prefen/i is excluded in all cafes* 265. 

■ f. S4 

55. It is not exclttded in appeals upon 
challenging more than twenty, 266 

36. By 4. and 3* Pl'il* and Mary, c. 4. 
acceffaries before are excluded as 
well UDOn indidtnents as appeals in 
all ^afiSt 266. f. 56 

57. By I. Jac. |,c, 8. Homicide bx 
Stabbing is excluded but thofe 
who ab€t this offence are not* 2&6» 

f- S7 

58. By and 4. Will, and Mary* c. 9. 
thofe xhdi£ied of Jtuh manjlaughter zre 
cxduded* as well on ilanding mute* 
Bcc. asun conviftion* 266. f. 38 

59. By 8. £liz. c. 4. Larceny from 
the perfon of another prvvily ^without 
his knowledge is excluded from clergy* 

267. f. 59 

60. V This ftatute does not extend to ac- 
cefTaries either before or after* >67. 

60 

61. By x,£dw. 6» c. 12. and 2. and t. 

£dw. 6. c. 33. principals in Hobsb- 
stealinO* &c. are excluded fr^ n ^ 
clergy; 267. !. 6i 

CEa ^y 3 If c. 12. all accefTaries 
both before and after are alfo ex- 
cluded* 268. C 63*: 

63. By'ip* and 3* c« 23^ to 

coiumit larceny in anjr (hop, ware* 


hb 9 % cbacdi-to 

psueipf ,and cp, ii^e. lyhi 

lings* or to aid,thcrein^:„is!>e3^lii(j^ 

^ from clergy, ; : . 

.64. Neither 
lawed 

65., By i2f Ann. c. yito Acabfttoaiy 
dweUing-houfe pr out-hq|fe,,jljf:^. 
aipount of (pr^y (kilUnj^ ^ 
fromclcrgy, 

66. Apprentices under fifteen .yean^Mi# 

age who (hall rob their mafters^swsi 
not within the a^* 269. C jSj i 

67. Perfdns outlawed and aceefllarW 
are not within this afl* 

68. By 22. Car. 2. c. 5. to ileal dbtli^ 

of Woollens from the RAcif. ^ 
tenter in the night-time is exc!odb4 
from clergy, 269; f. 69? 

69. By 18. Geo. 2. c. 27. to (leal linen,*^ 
&C* from BLEACHING OR <^RINT^ 
ING CRoufjos, or to aid fliercin* iii . 
felony without clergy* < 

70. But the court may in dlfclfietioii' 
tranfport the offender fof fotirteett 

• yrars*- ■ ■ - 

71. By 22. Car. 2. c. 5. embezzlin]^ 

naval stores to the ambdhf 
twenty ftiillings is excluded fffifti 
clergy, tJO f. fh 

ji* But the court may tranfport ■'for ^ 
fcven years, - ' *; 

73 * H Gc*’* 2.C. 6. and Oeir.^? 

C. 34. toftcalsHEBP.OR srHBOTtfii:*.i 
cattle therein memioned^ ii 
eluded from clergy, . / ; 

74. B^ 24. Geo. 2. c. 4^. tb 11 ^ 
goods on H AVIG A %L E n XVE 24 tb th% 
value of forty (hillings i$ ^eluded 

wm clergy*..;.. ^ ^ vv ci^nafc. 

75. By 26* Geo. a. c, tg. ftealing from 

" f dkc, ft >bx-i 

■ cUidcdffom clqrgftvi ; ^ riipi" 

76* Hen. J* 'ly. ffche R : 

b»d 3 • ard 4. Win. ai^d? Miftfi 

f«JfV 

77* it 
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Jf. HQ, 

thf^ffobbcxy be accpxnpanied 
S brei^Jfiipga /*#r^ ^ 7*- 73 
b3r 1. Ed^v* 6. c. 12. all per- 
pal^d of clergy for felonU 
oubpi aoy churchy 
Aci ^ 7^^‘*74 

T'be bfencle n?^v be; tried in a dif- 
ferent cODitty tUf^U lliji iu \Aicfe th'» 
4 rfr<Mfe OP eoktunmed. « 
So* AcOeffajrie^ to iach a robbery or 
iaiArJK'^ ^re hot excluded by any fta- 
tatcy unkis the od^nce aniounc to 
iiurgluiy^ zyzA. 7j 

fi. i^trre^ V^fmtrikgt fe not excluded 
from iikrgy by the o>nimon law, 
272. f. 76 

f2» All perfons, not in holy ordcis, in- 
dited of robbing in or near the 
•* highvvavt/* are excluded by 23. 
and 25. Hen. 8. 1. Edw. 6* c. 121. 
and 3. and 4. WilL and Mary, c. 9. 

27 ^ 

S3 No robVry is within thefe (latutes 
but inch as is laid ** in or near the 
bighdrayy and to have pdt the perion 
iiebbed in ftar,*^ 273. f. 79 

84* Bv 25. Htn. S. c. 3. and 3. and 4. 
Will, and Mary, c, 9. robbtries and 
borglariea tried in a difierent county 
from Chat in wlrch they were com- 
ar< excluded from clergy, if 
they be oif fuch a kind a^ would have 
been excluded upon a conviwtion in 
the proper county, 273 

S j. Tt^dre is no need of an entry on re« 
•cord thmc the felony was committed 
in a difierent eoaiity, 274. f. 82 

S6. But it is ufuaf to write on the mar- 
^ of the indithnent* that it is for 
4 n another county^ ih. 

ly. *What ' judgment an oifb’^der Ihall 
rectiv c who is convidcd ot in offence 
lad^ihlH clergy in ihb fccohd courtty, 
^kt. ‘ #74. f. 83 

*»• Byj. and 4. rhti' Ml} Miuy, cl 4. 
.cfe&net before the TaA Jn robbery 
in br new at*/ highway, are excluded 
dWgjr,' 274: f. 84 

iX 


89* By 2). air^d 2;. Hen. 8. and 5. and 
4, Will and Mary, c. 9* to rob any 
perfon in his dwelling-houfe, any of 
the being within and put in 
fear, is excluded from Clerg/, Page 
275. r. 85 

90. Byj, and 4 Phil, and Mary, c. 4. 
acceiianqs’ before are alfo excluded, 

275. f. 86 

91. By I. Edw 6. c. 12. tobrsak a houfe 

in the da)-ume, and commit felony 
therein, any perjon being within at the 
time, 4 s excluded from clergy, whe- 
ther tried in the fame or a different 
county, 27 j. f. 87 

92 By 4. and 5. Phil, and Mary, c. 4. 
acceiiaries before are alfo excluded, 

tb* 

93. The breaking of a cupboard, door, 
or tranks, &c. or any fixture only, ib 
not a breaking within the d% 

f. 88 

94. By 3. and 4. Will, and Mary, c. 9. 

to take away goods in any dwelling- 
houfe, any perfon being theitin and 
put in fear, or to aid m fo doing, is 
excluded from dei^y, 27(> 

95. By 5. and 6. Edw. 6. c, 9. perfons 

found guitiy of robbing any otlier iu 
their dvvelling-houfe, or any part 
thereof, any ot ibe fa?ntly being within 
the prccin6ls of the fame, fliall be ex- 
cluded from clergy, wnethtr the fa- 
mily there being lhall be llccping or 
W'^king, 276. f 89 

96. No perfon found g 4 thy of robbing 

any perion m any bootii or tent in 
any fair or market, the owher or any 
ef his fmiily being within, fhall be 
admitted to clergy, whether the fa- 
mily there being be fletping or wak- 
i^Stt 277- 1*90, 91 

97. No robbery is within this ftatutc 
which is not aedompanied with an 

‘ aftual breaking, 277. f, ^2 

98. A fojourner b^ Ing in the houle at 
the time of the jobbery, "will not 
bring It Within the^ilatute, 277 

99. tt is paly neepfiary to ftatc^ that 
divpspeijens weie in the I'oufe, with- 
out 



A TABLE OP PRlNfc^lPkli 


oftt !hc\Ving they wcfc under any re* 
IftiifJrt to the party robbed, 278 

lOp. By 3* and 4. Will, and Mary^O. 9. 
CO rob ao^ houfe in rbe day-time, at,y 
ftijon being therein, or to aid in lo 
doing, is excluded from clergy, 

101. if accelTanes to a robbery 
in a booth or tent are excluded, except 
ic be from the perfon of a man, 

102. By 59, fliz. c. 15. any perfon 
found gHtlty for felonious tailing away, 
in the day-time, money or goods to 
the value of 55* in any dwelling* 
houfe, or the ouchoufe thereto belong- 
ing, although no perjw hi therein at the 
iimtf ftiall be excluded from clergy, 

279 f. 95 

lot. The ilatate (hall only extend to 
Aich a felonious taking as is accom* 
panied with a breaking of the houfe, 
&c. * 279.^96 

104. A chamber in an inn of court is a 
dwelling-boufe within this a£l, 279. 

f. 97 

105. A lodging in Somer/et^hou/e {an old 

palace)^ or fVhtuhalU is not wlchm 
this adt, th. 

106. No acceiTary is oufted of clergy 

by this ilatute, 279. f. 98 

Z07. tie ^ho Hands by and abets ano- 
ther while he breaks and enters 
houfe, and afterwards divides the 
fpoit, but does not adlually enter the 
houfe himfclf, \s not witlun the ftatute, 

2S0 

108. The law of this cafe doubled and 

explainedp ih, 

109. By 5« and 4. Will, and Mary, 

c. 9. whoever fhajl anotbeir to 
bre<*k any dwelling -houfe, fhdp, or 
warvhoufe thereunto belonging in 
the d^y-time, and deal money or 
good^ to the value of <$• altl^eugb ny 
pm Jon h therein^ fhoU be excluded 
Ijom their clergy, 280. f. 99 

210. Tliis ftatute not mentioning ouc- 
houfes, an uffiftant tQ fuch a felony m 
an outhoufe, not being a (hep, Ac. is 
deadly lutided to his clergy, 281. 

f. koo 


III. The kfkdffuitkh h^ilo io fiMh H 
felony in an belhi^ a 

(he^, dire. aie'‘ftiU eiSdSdM td clergy. 

Its. But all princi|ida fn dny fHidsfy 
within 39* hlht. are cSxdUded In^ 
clergy, whether in the (ame or alMF* 
ferent county, a8i< 

113. By 3,and4.Win. aUdMaiy,e.<V. 

whoever ihall roi any other perfim, 
or (hall See. to commit fuch of^v 
fence, ihall not have ^the beneftt of 
his clergy, 282. f. 103 

114, In BvRGLAay the prirclpal it 

oofted of clergy, by 1, Edw. 6. c. 1 2^^ 
if any per (bo be in the houfe at the 
time of the breaking, and thereby put 
in fear, 282« f 04 

1X4;* By i8. Elix. c. 7. principals in 
burglary are excluded generally, ih^ 

105 

ir6. By 3* and 4. Will, and Mary, 
c. 9. acceftaries before the facl are 
excluded, 28a 

1 17. Bv 23, and 23. Hen. 8. and 3, and 
Will, and Mary, c. 9. principals 

in Aaso^ arc excluded from clergy# 
282. f. 107 

118. By 4. and 5. Phil, and Mary, c« 4« 
acceftaries to the fa^ before, in alt 
cafes, are alfo excluded, 282. f* if 8 

119. By z» Edw. 6 . c. 12, ernrypar 
18 allowed clergy in all cafes wherein 
others are excluded by that afi, fx* 
cept wilful murder^ 28a. f- -109 

120. Therefore peers are entitled «0 
clergy, unlefs oefted by fam ftarute 
ma£ fince 1. Edw* 6.1 or CCvivcd by 

aiid 6. Edw* 6. c. lo. 

121* By the above fiatutea clergy is 
taken from the o/fenca but aiders end 
abettors are not pamed in thenu 
tit (ft) 

122. Clucy mighty b* demanded bg 

ihi emiiM common law as fooo aa«^the 
prifoner was brought tp the 

1 tpf, But ever iince the reign ot Hem 6« 
ithfs been held not depian^bip. till 
after trial# ^ ^^31 

124. And 
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Afi Yltfgf nt^y he allowed* 
< V autpprj^d to grant it, at 

May (ime,or undorany circum (lances* 
Jbefate cxetHPon ad^^ally done* J^ajre 
a 94 « L 1 1 1 

135. The Cinoft ml always admit to 

clergy, without its h^Kig dcmandedt 
hpon evidence of the jkriioiier being a 
iur4, 284 

136. JExeept the conviflion was for fa« 
cniegej or breaking the pufon of the 
ordinary* 

fay. The temptral judge is to decide 
whether tne ofence be within the 
privilege* and whether the prifener is 
, entitled to the benefit* 205. i. 113 

128. How far the canon law is part of 
the cotnoioo law* *b. 

119. While the title to clergy depended 
upon reading the *verje, the tem- 
per ml judge over-ruled the oratuary, 
and recorded legtt or ofirt legii^ accor- 
ding to his own judgment* 285 

S30. By t.Edw.6. c. 12. the neceflity 
of fuch an ability to read, in the cafe 
of a peer, is taken away* 286 f. 1 14 

Ijf. And by % Ann. c. 6. thcncccllity 
of foch redding is alio taken away as 
to every common perfon* 286 f. 1 15 

132. Anciently* if the ordinary demand- 
ed or refufed his clerk again ll law* 
his temporalities might be (eized* 

286. L 1x6 

133. Bat fince 2$. Edw. 3. c- 6. the 
'ordinary is only liable to a fine for 
contempt of the ^uaro non mdmifit, 

286 

1 34. In what minner a clerk was fe be 
delivered to the ordinary, and after- 
wards deme/ned by die common law* 

»b^ 

135. By 4* Hen. 7. c. 13. commoner* 
convi^ of mui'iler (hall be marked 
• wkh an M* and of other felony with 
a T* on the brawn of the left thumb* 
in open court* before they are deli- 
vered to the ordinary* 208 . f. X21 

t3& How a convift for maodaughter 
piay be detained* zSy 


IJ7* By S.^iz.c. 4r porfohaadinkted 
to clergy* who have before commuted 
a/^ otijer facb ojjence, and have not 
been indicted for the fame* may be 
inji^ed and tried for the filme, as if 
they had not been admitted to clergy* 
f. 122* 123 

138. By 18. Elic. c. 7* after clergy al- 
lowed* and burning in the hand, ac- 
cording to 4. Hen. 7. c. 1 5. \ytJt 
/upra. No. 146 J the prifoner* inflead 
ot bung delivered ;o the ordinary* 
ihall be diicnarged* 290. f. 1 24 

139* put the Court may* in difcretion* 
inflid one year’s imprironment on 
fuch ofFendexs* 290 

140. And all perfons admitted to their 
clergy (hall* notwitbUanding, be put 
to anfwer for all other feloniei* 290. 

f. 126 

141. Since tbefe ilatmes a conviSion 
for a kluny within clergy* and an al- 
lowance of it thereon* is as much a 
dtfeharge of all precedent ftlonies 
within clergy (though not of any 
others) as it was before the flatutes* 

290. f. lay 

142. A clerk coniifl admitted to cler- 
gy* has by it a kind of (latute pardon* 
the fame as if he bad made his pur. 
gation at common law* 291^ f. 128 

143. The reafonablenefs of thefe eon- 

iiruflions defended* 29 1 

144* The admifiion of clergy refiores 
the party to his credit* and enables 
him to be a wunefs* 292. f. 129 

145. ^are if a pardon would have 

this ^e£l* lb, 

146. The admilTion to clergy gives the 
party a capacity to purchale goods 
and to retain the profits of his land* 

292. X29 

147. The lands, &C. which the offehdtr 

had at the time of conviflion being 
thereby veiled in the kmg, lhalJ not 
be divelled either by pardon or pur- 
gation, 292 

148. A pardon neves avoids any prece- 
dent legal tb, 

149. Pur- 
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X49. Pttr£«tion was rather connived at 
than 2 How<!^ by the comnion law. 
Page Z(jZ 

Sjo, The 8. Elia* c. 4. &c {fUtfapra^ 
No. 14S, X49.} Aem$ to take Irom 
the fpritaa) qourt the pov^q^ of 
frfvtng Ihc party lor the crime for 
which he may have received cler^v» 

I Jt. Thofe who are exempt from burn- 
tog in the band ihall have the fame 
ptivilege without it, as others have 
wichit, 293. f. 131 

I {2. After a man is admitted to bis 
clei'gy, it as aftlonabie to call him a 
feioo, . 293. f. 152 

153. By Ann. c. 6. where perfons 
Oiali be burnt in the hand, &c. the 
judge may alfo in hi<; difcietion com- 
mit the olTender for not lefs than fix 
months, nor more than two years, to 
the houfe of corre^ion, &c. 293. 

{. i3f 

154, By XQ. Geo. 3. c. 74. perfons coo'- 
vidled of fe ony uitnin clergy, and 
liable to be burnt in the hand, may, 
infiead of Juch burning^ be ordered to 
pay a moderate fine, or to be pub- 
licly or privately whipped, but not 
more than three times, 294. f 135 

1551 Such whipping 5rc. fliall have 
the like elTcfls and confoquences as 
burning in the hand, th. 

I But this ad lhall not abridge the 
p. wer of the Court to imprifon cou* 
vids for manBaughter for one year, 
nor any of the pov\ ers or pumfhments 
given by 5. Ann. c. 6. tb, 

z^y. Judgment of tranfportation is 
only put in the place of judgment for 
burning in the hind, and not m the 
place oi the adual burning, 

CLERK OF THE CROWN, ASSIZE, 
AND PEACE* 

In what manner to certify the ebp- 
vidion or aiuinder of one admitted 
to bis clergy, in order to ouft him ofi 
ademand ot it a fecoad time, z$z 


COKF^SJiXOK. 

t. By e, and 8«y* 

Will. 3 c. 3, 

proved by twblawfubhKfdblTHr, 
the party without violence confefsihe 
fame in fi/ten cMigfi Page* 79.I L 134 

а. Thefe words mean a cohfedibii'irgoti 
the arraigntneot of the phrty*, 

* ^^4? 

3. If a prlfoner pi ^ads or coafefiVs, Iba 
Biall not be treated as one who (lands 
mute if he be aft( rwaids obdinateif 
fiient, but Ihall be tried or ooxKieinned, 

229* f* 4 

4, Jin expre/s cnnfefpm it, where a perfoa 
diredly conleiTes the crime, wlitch' is 
the highed convidion that ctn be, and 
may be received after MgmPj, 
wiihiUnding the repugnancy, 2^9. 

i* I. 

5* A confriTion of an indidment of 
treipafs edops the defendant to plead 
not guilty to an adion for the 4a|ne 
trefpafs, 239. f, 2 

б. ^arc, whether a confelTion of a ca- 
pual crime will ciiop not guilty io^n 
appeal lor the fame ofience* 

7. Judges will not record a confeSon 
which frohub^ proceeds from fear, 
foliy, or ignorance, 

8. An impiitd etMfeJfum is, where a de- 

fendant in a caie not capital doth not 
diiectly own his guilt, box in a manner 
admits it by yielding to (he king’s; 
mercy, 1^, 

9. The elTed of an implied confeffioRt 

20* No confelTioo whacevcfiMford final* 
judgment will deprive the dsdendanc 
of taking exccftioni biarteftcf^udg* 
fnent, to etrors on the face of the re- 
cord^ 

1 1 . Before the ftatute artkttU tliti^ thtr- 
gy wgt refufed to thofe whO^ confe^M 
thesnfelvei guilty, ' if 8. " f.^j 

i\. By'tb^^onfirnftion tuf 
clergy was allowed to fuch as con- 
deftul OB^airarmimfiac^ ^ wul 



fAptfZ ,0F 


**!. y»i el«|y from 

r gttwty, CX. 
to ibpfe •apTc confeffion is re* 
,coi[4r4# IPag/z^G^ ZS7 

'1 be party*s confefiioii is ihe 
jb'^gbert cDotftfUon, x8S 

ij. A'^confefllioO, efliether apon exami* 
nation m puriuance of t. and 2. Ph, 
mid Ot f3< or od a bulnient or 
commicfiieiH on a* snd 3. Ph^ and M. 

0. to* iCtt b|^ the common iaw» or in 
diicoerio ^iih piivate ^crfons, may 
he given in evidence againft the party 
con&flingt bat not agamic otherb, 419 

16. The tdentity of the examination 

mo4 be proved before it can be read 
to evidence/ 42a 

17. Confdlions obtained by the flattery 
hf hope, or extorted by the ijnpreliions 
of ieai »are not'admiffible in evidence, 

424 

iB. All a£is and fafls which artfe in 
conlequcnce of even an cxtoi ted con- 
ieffiony may be given in evidence, 

lif, 

19. The flature 7. Will. 5. prevents a 
codfeflioD of high treafon, urJef;> 10 
open court, from hi|ving the force of 
A convii^ion, 420 

20 Id high treafon, a confffilon may 
be given in evidence for any purpoie, 
except to prove the ovai acts laid m 
the indictment, 

21* Aconfeflion mu ft be taken all to- 
other, and not by parcels, 426 

COPY OP INDICTMENT. 

I, By the common la'tv it was always de- 
nied in treafon and felony , 369. L 1 3 

g. On a tegal exception being taken, 
the Court will grant a copy of fo 
snucHtif^the indiAment as relates to 
the exception, tb. 

3, The Court will grant a copy of the 

^ heads df ah iiiditftnwht, fo as to ena* 
*ble a prifoher td frame a plea in bar^ 
ite. to charge agamft bim> 369*. 

i. 13 


4* Bjt W 5 IV 3. perfons indited tor 
Uigll esfccpt cooiuexfeiting 

the coh, dtc* dte. (ball have a true 
copy of the whole iqdjAment flvAdays 

* before their rr/a/. Page 369. f. 14 

5. This moft be intended five daysbefore 
his f^rr^ignment^ becaufe the prifoner 
pleads tranter upon his arratgnmenr, 

t 370, nous 

6. By Ann. c. 21. copies of all in- 
didtiiiencs for high trcufQn, except, 
Ac. (hall be delivered to the p^iy 
indidted ten days before the trial in 
the prcfjnce of two witncffc&, 370 

7. Lord Geotge Gor^on^s the firft trial 
Upon this ud after it topk eiFed, 570. 

noits 

COSTS. 

Cl.R 1 lORARl, INr0RMA110^* 

1. For coils on an information, 1 19 

2. Where a pardon will difcharge cofts 

given b) a fpintual court, 120 

3. How coils fhill be allowed and taxed 

on Si c }/*pfa9.t lb, 

COUNSEL. 

j. If a prifoner indided of felony offers 
an exception to il.c indtdtncnt, for 
any error rc fpeding the grand jury, 
he (hall have couniel aiUgned, 17. 

V f. 29 

2. At common law, no coonfel lhall be 

allowed a piifoncr, wl ether pfecr or 
commoner, upon the general ilTae, 
upon an indidment of ci eafan of fe- 
lony, unleis i-ime point ot law arile 
p/<7p4r to be debated, 36; 

3. Tlui rule of law defended, tb^ 

4. Counfel are allotted in an appeal. 

he reafon of it, ^ ih^ 

3. The Coori: will aflign counfel where 
it is doubtful if the fads proved 
amount to ^be crime charged ; or 
whether the witneffck legally ad- 
saiflitle; or the jurors be lawful 
jurors 5 or jthe incidmenr, procefs, 
Ac. erroneous, 36$* f* 4 

6. Bat 



A TAtUE^f ’MATTERS. 


€* Blit the ‘titllbtocr prop^fe the 
poihr‘r ft<>d\Ti<?C6iiTt'Will'judgc\vhe- 
ther k is ef fuffitienf imjJbttlirttc to 
reijuirc* ’ Pa^e J^6(S, f. 4 

7. Any orte may W counfel for a pri- 
fJbrfe'r, w^ithoot aingtiment, for matters 
Collateral 10 the point jn ilToe, as the 
pleading; a pardon> a'ffiptiing an error 
to reverfe outlawry^ or any fpccial 
tnatter, 366. f. 5 

t. On the%‘ial of a ptter, if a qnedion 
aiifc concerning parliiimeotary pro- 
ceedingSi the lord^i will not permit 
counfei to argue it» 367. f. 6 

An amicus cursor may inform the 
Court of any eiror in the record, 
367. f. 7 

IQ. A counfel cannot affift a man in 
prifon for a capital crime, and pre- 
pare him for his trial, without being 
aligned by the Court, 

ij, JDy the indulgence of the Court, 
counfel may affill prifoners both in 
prifon and at the bar, 367 

12. But i/t JjriPnefs they ought not to 
icterpofe in matters of fait, ih^ 

1^. Nor oupht prifoner to have the af- 
fi dance of any papea drawn by coun- 
fcl. ih. 

14. AAer counfel are a/Tigned, they 

cannot be difcnar^cd without the pn- 
foficr's confent, 367. I. 8 

15. ''I he Court will frequcnily add 
moie counfel to ihofe hril ailigncd, 

tb. 

x6. The Court cannot aflign a k tig^s 
toitnjcl to an appellee, 367. i. 9 

17. A king’s counfel may be either for 

or againit an appellee, sk. 

18. By 7. Will, 3, c. 3, perfons accufed 

of high treafon, whereby corruption 
x)f blood eniues, &c* or for lU'f- 
prifion of fuch treafon, may make 
j^ull SfffHCf by counfel aot exceeding 
iw^, v\ho fhaM be alTjgned by the 
Court on the priioif»er’s deiire, and 
have fre^ accefs to him at all feafon* 
able ! uurs, 367. f iq 


19. A iq<rrft!oti ity 

tfiR, of 

counfel bOgW the 

prifoner its ptr/m^ , Pay^ 3®^- 

26. it aby perfon Be l^or^dch 

treafon, and after takd he 

Aall have the faeneifit of^thoii^a 

IV 

21. By 20. Geo. 2. c. 30. pcrfoiw Im^ 
peached by the commons of G9cae 
Britain of any fach hlghtreaforC 4 ;c. 
&c. may make full defence by two 
counfel to be affigOed on iHe hppU- 
eaCion of the party at any ttmo after 
the articles ihajl be pchibitcd, 36S 

C O U N T V. 

5rr Grand Jury, JuaoRa« Tai ai.. 

1. No grand jurors can indift any of- 

fence which doth not arife within the 
limits of the county for which they 
arc returned, 18.^34 

2. The finding any collateral matter, 

exprefsly alledged in an indictment, 
to have happened in a difFerenc coun- 
ty, isf void, 18 

3. If the county be exprefied in the 
margin of the indictment, the vill in 
which the oiTence h laid (hall be in- 
tended within the county, 

4. A man cannot be found guilty cm 

evidence of the fa^ being done out 
of the county in which it is laid in 
the indictment, iim 

5. By 2. and 3. £dw. 6. c. 34, man 

be (trie ken or poifoned in one county, 
and die thereef in another, the oiFcn- 
der may be ttiCd where the death 
(hail happen, 19* f. 36 

6. If a faft in one county prove a hu- 

fance to another, it be tried in 
either county, ‘ ' ^0*f. 37 

7. How bigamy (ball be tried where ore 
of the wives was married in a foreign 

, county, 20. f. 59 

8. A woman «ukon by force in one 
>County and carried into another, may 
bu t*ied'in 4u2ond ccurnr* 20. 

f.40 

9. If 



at-tbr s. 



gfjMiiwmertbe found tho 

prifooftr. |t 15 fuch a oonfeffon of tht 
^ <diSe£6iiotk Out] b« jK^arded* 

‘ Pagea^o f. 5 

I* "Wbefter a d^kiur>er K^r the infufficU 
ency of 4n appaU Or conclticRYig with 
U prayer that u^rit may be quafti* 
«d, 4>iiri the party hem taking the 
general liTue* 3^41. f.6 

4. A demtrnettiiSottntiedmai the record 
tilth a PriMk imtns, &r« arid 
alter deierminmum again ft <ne de^ 
fencUntyCir awarded^ 241. nous 
\ 

DENIZEN. 

Not only 4 tniicttif l>orn witbijti tbe all^- 
gunce of tbc king, but thofe alio 
wno are made denizert by letters pa- 
tent, are Arubin tbc sb. Ecw. ^ c. i 
ai'd en'itled to a jury dt mtd.ctait 
hn’tt*, ^oz 

DEPOSITIONS. 

In wbat cafes depofitions, taken by mn- 
giib dtes upo > tbe oca.uination of of. 
finders, nuy be gi.en m evidence 
qpon the uialj 420. to 424 

DILATORY PLEA. 

* 

A dilatory plea is either Mwatety or /« 
aSGtementy 

DISCONTINUANCE. 

I. All fuits, civil or criminrl, and all 
prac< £; tUereon» mull be pro^riy 
continued ivuKoot the lead gip or 
chalii)^ trpm day to day, from the 
commencement to their conclufirn, 

Stteot uiiQty from (bat of tbs » . 

f2j.£48 »• DrscoHTiKY'Nte » where any 

gip or cbafntis fuffirea in legal pio- 
-Hl j cce4$ng5, 169 

p 3. Mi«ujNN*yNUAVCB is comnuhiga 

^ , lull by mpropt} prccfjs^ as by taptat 

'* MSWaSR. . . /■.f ^ . 

t. jffil wUf ji*m1S(S to A Indiflment or 
<iril i m» twi Ofredaied toftand • 


■Iwl '^rtly ta 
, JiWillfr. 

. habited >s«r/* 4 wrm 
Pttgt zo. f- 40 

e. S friotMs m 
b* <r< 4 jA. ths next ad- 

*0 

0 ^atif 0 will bar an 
4|dlta»»t fbimh»fo»ic oftence in an 
exswAy, 21. f 42 

ttrni d iwyimt mMothra commlt- 

jmNmk^ < im realm nmy be tried by 
trirtue of fpecud commifiong 21 
«hS# Edw 6. c< 24. an ac- 

cefbry m one tbuncy to h hdony m 
, |||iother,^y be indifUd and cried m 
where be was accel- 

dbu^ „ 

^ti|a From whiceoeoty the jury is to be 
i M^aimriied {Sie juioes}* ch. 40 
ef «hFerli n% iddidl||l| of larceny in one 
moonty^ (hall,, owifonvi^ion, be cx- 
Huinxi from clergy, if their ofFence 
fern fuch Chat they would have been 
excluded by 23* Hen. ft. in cafe they 
, Jhad jberorv found guilty m the c mniy 
htyhigre the o&nce was commicud* 
273, &c. 

ilitf>dBftl«iiCiOii nought not to be awarded 
(wiii# .at ikdMbeenr county trom that 
Mmhenmthe^pwrty was convifled* rx- 
the recoid be removed into the 
^ benclu which may award txe- 
iu^lhe^Cunu couniy wSercin it 
fits, ’ * 505. f. 2 

m^efs Ip mU ouearded into 
adfoiwjt mm that wh* rem 
iMNp1<w^ iits from which ic is 
I * 137 

what maencr the acoeiTary (hJ! 
betmd, whire the ofTence arifes in a 


inlle44i oi sl/^nnjras, or by ||Win£ the 
, pnics^^ilcgardayt ^ si. 
4. J f the af^ft b? m on 

the very lame day ua whicft w 

pTQceJi 



A TABL£ OP PRINCIPAL 


IS retumiblcj the fuit is difcor,- 
tinufdy 170. f. 85 

5. A Sfiringms returnable a day after tbe 

*utnu^ is a difcoQtinuance» ib^ 

6. If a Term be made to intervene be* 
tween the tede and return of a capias^ 
jc is a difcoiuinuancc, 170. f. 85 

7. The intervention of a Term between 

the u/?f and the return of an original, 
continued by ocher proceft than a 
capias, is no difcontinuance^ ih. 

8. An exigent muft allow time enough 

for hve counties 16 be liolden between 
the tejle and the return, ib, 

9. To give the panics a day, to a dif- 
tant Term, without continuing the 
proceedings to the Term immediately 
foliowing; is a difeontinuance, whe* 
ther after ifTue or demurrer, 170. 

f. 87 

10. If iheTermto which the fuit is cm- 
tinued be adjourned, it is difeontinu- 
ance, if the iuit be not adjourned alfo, 

170. f. 88 

11. The variance of a fingic letter in 
the defeription of the panics, in any 
continuance, whether on the roll or in 
the procefs, is a difeontinuance, 170 

12. After iiTue, the procefs againft the 

jurors niuh be regularly continued 
and made returnable on the days 
given on the roll, 170. f. 90 

13. If a joint venire be iirft awarded, 

and afterwards feverai venires, it is 
a difeontinuance, 171. {.91 

14. If a <venire omit part of the ifTue to 
be tried, or the name of any of the 
parties, it is difeontinuance, 17 1 

tj. ^are, whether it be difeontinuance 
if a juror is differently named in the 
habeas corpora, and in the pane! on 
fbie ^venire, or being in the panel is 
omitted to be named in the habeas 
corpora, if fuch jurpr be not fworn, 

171. r.94 

tfi. Where a <venire or diftringas are 
iCued without any award on the roll, 
^ proceedings are thereby difeonti* 
ftued, 171. i, 

VoL. IV. 


17. 

men law, wat demife 
of the crown, is lOMdm 

1. f. 96 

1 8. ^^re, if an 

by certhrau after iflbe procefa 
for trial be a warded, whether it is dif* 
continued by not being reintnided 
before the return of Tuch j^noceft, 
x^n. {. 97 

19. Wherever an error in protefs doth 

not amount to a di/cominhance, it it 
called mijconiinuance, 17 1 

20. In what cafes procefs put without 
day ihall be difeontinuance, 

21. A caufe difeontinued, by the pon« 

attendance of the juitices on the da/ 
to which the proceedings are contt* 
nued, may be revived by re-fummons 
or re attachment, 173.4*. i O I 

22. But by 1. £dw. 6. c. 7. affixes of 

}iovcldiJJ'ei/in^hortd*anceJlorJurisutrum^ 
and attaint, ihall not be difeontinued 
or put without day, by the not com- 
ing of the j unices, &c. ih, 

23. Difeontinuance cither in the procefs 
or on the roil, where a total chafm is 
fuficTed, as by not giving a frefh con- 
tinuance injlamer upon the deternn* 
nation of a preceoent coachkttaDue, 
ftiull never be aided by an appearance 
and pleading over, 173. f. ioa 

24. Klg^rcy if the mifreturn of reps on 

the award of an exigent is cured kf 
pleading over, ib* 

25. If the original procefs be right, and , 

DO difeontinuaneb have ha^ened, the 
appearance of the defendant will cure 
any error or defeat in the procefs 
whereon he came in, or in the eaeco- 
tionofii, 174 

iO. Where {here is chafm, UAd the 
parties have a day, all other errors, 
nnderjhi ^^PIg^^ ^ocmtinuances, ire 
falvcd by appearance^ xd, 

27. Unlcfs there be feme break or Chafttt 
in the proceeding^ the oo^giiml is lipt 
difeontinued by, other errors^. ^ id. 

1%. But by a mai the original 

hlth is difeofuinued, ^ j ib. 

N n 29. 
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. jur^fi^ W»c (ifnc, i ent& at . 

" ^iTfconlinu nee cccafi Jnctf by total . 
V^j^-»y ‘except that it {!i:ill not abat'// 
brigiaahArtt,' ' Pa^e i yj . ' f. 1 04;/ 

,^0^1 Wjj^e^^ difconililuince which docs ; 

: the ipriginal Is diiVovcred 

, : fe'jfore trial, hew procei^ (hall be 
" awarded where ti»e fir ft fault hap- 
liehcd. If after trial, a venire hqvo 
' ih^ft ilftic'. ' Bu^if judgment be given, 
h M Mif-ttialj and the whole errone- 
oas, ib, 

31 i What other errors, in procefa again ft 
ijurofs will caufe a mil-trial as well 
as thofe which are caKed difcontlnu- 
'ance^, :v 't' - 176 

D I S C R E T I O N. 

. Court l.v,3a:hbr;zed by fta- 

'" jutiytb do a matter iof jjiilice upon 
yijfjhio. cirOum iV has- no dif- 

cretTdn upion the edfe where it n with- 
in t lie circ urn ihnccs, 92. r. la 

a good cx, 
ceptioa againft a witnefc, 445 

*3. In what cafes courts may infiiia dif- 
, crefiortary panifhmcnrs, and by what 
circamftancis fuch diicreiion ia to be 


• 

5. ,1^01; ^yj.dlfpcnf'^ion ^ gooS 
, . whlcli i^ a.wend?4 ,w>iJvgrcab^ 

infonvcmetice, ' jp^ge 346 

6 . The .king cannot /diffce fa* wiih ^ 

- to ;prejudice,tbc inte- 

, reft of the party to whom iA is given, 

7r*How far the kktg may difpenfe with 
a ftajcut,e which reftrains lome prero- 
^ gative folely and, f-p.vrate!y incident 
to the ptrfon of the king, ^ 3^7 

8. The king may difper.fe with the fta- 

tuies of mertmain^ without ary claufe 
of non uhf.anie.\ bccaufc he only 
thereby gives up a right of entry for 
the forfeituie, . 348. f. 30 

9. By I * Will. 5c Mary,, c. 2. no dif- 

penfation by non ohjianfri of or to any 
ftatute, or any part thereof, ihall be 
allowed, except the ftaiute iiftlf allow 
fuch diipcofaiion, 348 

to. The king could never difpenfe with 
a Ik (utc before it was made, ib. 

D I S S E C T I O N; 

1. By 25. Geo. 2. c. 37. in Linden or 
Itiiitalcj/'ex the Court Jhail o/iier the 
bedy of an execujcd murderer to bc 
differed, C!0 


DI S PJINSATION. 

-'.i- ■ 

By^l,. Jac. 2. Q. 3i.ali commiflintis, 

. &c. n.’Jthprirnun any perfon to difpenf" 
,f\ ithlap'^ by any lavv or 

tb’I'Vnalie a warrant for a 
‘\Tii^?)nf:iiion of uiiy penalty, c^c. arc 
i/vohJv' ■'"■ ■■ '■ 

king ’Chrindr, By Shy previous 
‘^'(^ip^ent alien, make an efumre difpii- 
%\d«t)r is un-laiviuf in iilcif, 

' ■ *’ *•' ■' 345 ' 

;^41ift4:sha i^^mayidifpemfc' with the 
un^snitreil before -it hap- . 

‘difp^fc with a pd- 
Jbhirify ' pdfta Jty ■ 'fdi^’ afl’ diTerrfte of a- ^ 
'im c nature befdfeitTijtppefis, iK 


2. Judgmetit of difTcrilng and anatemi- 
fjiig ou^ ht to be pronounced in /^rrfy 
IretJoJi, though m::riisr uidy is men- 
tioned in the ad, except in the cafe 
of women, 5io, 

DOW E R. 

1. At the common law, every fpecics of 

dower, excepting that of gavelkind, 
were forfeited by one attainted of 
treafon or felpny, whether the lands 
were in' ilie hands of or for- 

feited to the king, or eleticau d 10 the 
lotd, and thongh the ^attainiicr weic 

■ pardoned,. :r; 491 

2. ' Lands gi vert joimly.ttv Kufband and 
. wife ivcfe only forfekcd l^ ytar, 

day, and wailc, 491. f. 43 

3. A wdmdn^ to 

- r 'dctyist ^e*ycskt‘# affef ahe re- 

verial 
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vf f fai liter hiilband attainder^ he 
hjivihg ’ prevIbuHy levied a fine 6l' ihc 
lafids> 491. f. 44 

4. By f . E^w. 6. c; It, a wife (hall 
have her dower although her hulband 
be attainted of trwfon of felony, 491 

5. By 5. and 6. Edw. 6. c. 1 1. the wife 

(hall noi have her dower while ihe at- 
tainder of the huiband /or tnajhn 
(lands in lorce, 492 

‘6. This rtatute extends to ah attainder 
Cif petit treaion, 492. L 46 


E. 

ERROR* 

Sr# Discontinuance, Process. 

1. How far errors in procefs are fatal, 
169 to 177 

5 . An erroneous attainder of the prin- 
cipal is ffFedual again It the adverfaiy 
while ii Hands unreverfed, 216. f. 40 

3. Whether an acquittal orconvidlion on 
An erroneous indidment or appeal be 
pleadable 10 a fecond prolecution, 3 1 7, 

318. 320 

4. A prifoner’s life is not in jeopardy by 

being tried upon an erroneous inui'd- 
menc or 'appeal, 320 

5. An erroneous attainder of the huf- 
bfirid bars the wife’s dower; but 
When it is reverfed, it avoids the bar 
cf/U fine and iion*Ci'aim, 491. C 44 

6. In what cafes judgm^ nc in criminal 

CfiW may be avoided by writs of 
error, 497^0303 

E S CHE AT. 

-1. A felon’s lands in fee-fimple, being 
>^r//Winthe lord of whom they are 
boldcn by efeheat from the time of 
the felony, (It all not by a 

iAbk^qaent aU4ii;der for treaion , 324. 

f.4, 

-i. 'Thtt lord ctnnot enter upon the lands 
which efeheat to him for pem ireafon 


or feloihf i^ntV'un^ 

til thte felhg ■ KalK ‘hkd If year, day , 
afid warte,‘ ‘ " ' ; P.a£e''^ 2 ^ 479 

3. Inheritances ivLi;;Vv hP(; in te- 

nure, cannot be holdcn, can neither 
efeheat nOr dtefeendi buf Orall' be for- 
feited to the king by ah sttiaifidjer of 
hightrealbn, : . : 

4. The efeheat to the lord for felony is 
only pro tltfc/lu /enant is, occ^^oned 
by comiption of blood; and there- 
fore wiiere a fiaiute laves the cor- 
ruption of blood, it, by ncceiTary con- 
feqtience, faves the land to the heir, 

486. t, 29 

ESTOPPEL. 

Confession, Demurrer. 

1. An entry on the record ^uod cognovit 
indi^amentum^ &c. in trefpafs, eAops 
the defendant to jplcnd not guilty to a 
fubitequenc a^ioo ror the fame o^nce, 

239 

2. Sed quarts if the fame entry for a 

capital crime will eilop not guilty to 
an appeal^ 240 

E V I D E N C E. ^ 

t. In what cafes the evidence mid tie 
given in the prefence of the prifoner, 

418 

2. How many witnelTes are required in 

criminal cafes, 418 to 420 

3. In what cafe$ the depofitidn of wit- 

neffes out of court may be allowed 
as evidence, 420 to 424 

4. In what cafes the confeCion of the 
defendant may be given in evidence, 

43410427 

5. Of parol evidence ; and how fer 
hearlay (hall be admicesd, 427 10428 

6* Of written evidence; and Whether 

. iimilxtttde of hands /hall be admitted, 
428 ;t 0 43 X 

7. Plow far it is recefliry for the. evl* 
denoe to be the beR that the {kiiig , 
will admit . of, . , 4.3|..i0 43t 

N n 2 8. Wfr- 
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an4 wlfe^ ^l^y be 
^Wjtiv^s/px; or again It one |inott^rr, 
. 43^ to 433 

a judge ox jmor may be a 

4331043+ 

xb. Whether a couofipl or attorney may 
Jbea Wne6, 434 to 435 

XI4 HotV' far an accomplice may be a 
witneis, * 435 to 43b 

rr, Whe Jiei- a perfoil attainted or coii- 
" (hdl be a ivitncfs, 436 to 4:^9 

jf. ffoiv far an interefted perfon may 
^ ,be a witnefi, 439 to 443 

14, H9W far religious fc^arics may be 
witnefles, 443 to 44; 

xj. How far infants, aliens, and pcjfon-i 
deaf and dumb) iray be witneULb, 
44-S. 4^^ 

ll what manner witnefics are to 
, gi^re tbuf ev.deocr, 446, 447 

f ]e whit manrnr ivitneffes arc com- 
|»etiable to attend, 44; , 4 (S 

If! a hat cafes witnelfcs may be al- 
‘<uvved their <ejtpencf s, 44810 ^50 

to What ^evidence will maintain an in- 
450 to 43 ^ 

\\ hat may be i* in evidence on 
the part of the deA nd* nt, 456 to 4 ^7 

t. In what cafes fh* chi'i.lcr cj i 
lU firs iiu V be lupj 01 ed or mpe icb *d, 

437 

2?. V> heiher a bill ot cAception to evi- 
dence l.e& ixi criminal cafes, 4^7 to 

479 

vFi X & C U T 1 O N. 

r. In wtat cafes execution fliall he 
^ ^warJeli againft a pnloncr who ft'rdo 
tnutc of malirc, 227 to 239 

2, A pecr^LLunted of 4 xaaian or felony 
may be bmnpht befo’-e the 
bench, and demjimJcd why cxecation 
ihould^ot be awarded againfl him, 

410 

3* plior'be of mmder by 

^pidkiment^ had the day appomred 
for the execution fhould iepfe before 
CJcecvl^ttn done, 1 new time may be 


«ppointe(l iyjr t]bc honfe, j/ Ail| 

Of if prorogued, oy the king’s bepch* 
410 (N) 

4^ A peer convidlcd of murder IbaU 
have execution done upon him pur« 
fuant to 25. Geo« 2. c* 37. 410* 468 

5, By the common law the king, after 

execution done, may order the body 
to be hung 10 chains, 4^8 

6, The king’s bench may award exe- 

cution, on a conviiElion in any other 
court, the record being hrft removed, 
and the convict brought up by habeas 
co^pusy 505. f. z 

7, 6V, Thomas a iratertfg is the ufual 
place where the maijhal docs execu- 
tion, w'hen it is awarded by the king’s 
bench fitting in MtdaUfex^ 505 (N) 

S. Execution, by any other court than 
the king’s bench, ought not to he 
awarded into a diHcrtnt county from 
that wherein the paicy was tried and 
convi(fied, 505. i. 2 

9 If a convk'I, on the award of execu- 
tion, deny that he is the fime perfon. 
the idtntity Hiall be immediately tried 
by a jury returned for tha^ purpoic, 
506. f. 3 

Jlu/rre^ if on furh a trial the party 
Ad miiclcd to a pwrempeory cbalienge, 

th* (N) 

11. The Court may demand execution 
to be done 'without wnt^ 506. f. 4 

12. Where the execution is beheading 
only, and the mfonei is in the cuf- 
tndy of the Ltutemnt of the Tower, 
tALCution 18 commanded by wntt 

506 (N) 

1 3. No execution is W'»rranted ttniefd it 
be purfuant to the judgment, 306. 

5 

1 j. The (licrifT Is jollified in dofJnij ‘exe- 
cution according to ;he terms 6f the 
warrant, although it may differ from 
the judgment, th* 

15, But the king cannot vary the exe- 
cuiion fo to aggravate the punifh- 
iiicnt, 506 (N) I 

| 6 . An 
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16. An execution cannot be lawfully 
'' ^cute^ by any bat the proper ofii- 

ber, Pagi 507.* f 6 

17, Execution muft be performed by 
the (hcflff or his deputy, 507 (N) 

iS. The warrant for execution was an- 
ciently by precept under the hand and 
ieal of the judge, as it is ilill prac- 
tifed in the court of the lord high 
fieward, upon the execution of a peer, 

th. 

In the court of the peers in parlia- 
ment execution is done by writ from 
the king, tl*- 

zo. The modern pradlicc is, in com- 
mon dafes, for the judge to (ign the 
calender, which is a liil of all the 
prifoners’ names, with their feparate 
judgments in the margin. See, 507, 

frAis 

IK . This calender is left with the fhe- 
riif, who in a convenient time after 
the receipt of their warrant, is to do 
execution, which time in the couocy 
is left at large, ib. 

tz. The manner in which execution is 

* awarded in Lundm and Middhjtx^ tb. 

a 3, Execution is not completely per- 

‘ formed until the party be dead, 507. 

i* 7 

Every court which has power to 
award an execution has alio a difcre- 
tionary power of granting a reprieve, 

507. f. 8 

ij* A woman may allege that (he is 
^uick ^K,iib child, in iiay of execution, 

508. i. 9 

a6. A w'oman cannot demand fuch ref- 
pite of execution by reafon of her 
being quick with child more than 
once, 508. f. in 

27. By 25, Geo. 2. c. 37. perfons 
found guilty of murder flUll be exe- 
cuted on the day but one next alter 
fentcace palTed, unlefs Sunday inipr- 
vent*, and then on ihe Momay follow- 
ing, 508.1.11 

If fuch copyiffion ar d execution be 
la i endon Or Middlefex^ the body of 


fuch murderer Ihall be iin|ne<Uftt(ly 
conveyed' rp Sargedns hall fbir di 4 
fedlion. Page 508. f. 1 1 

29. If fuch conviflion (hall be in any 
other county, the body of fuch mur** 
derer Ihnll be delivered lo^odi* fur- 
geon the judge lhall dired^ ih, 

30. Upon all executions in Idtndm, 8cc* 
the recorder, after reporting ia the 
king in perfon the cafes of the fevc- 
ral prxfoncrs, and receiving the royal 
pleafurc. Sec, idues hii warrant tp the 
iherilFs, diredling them to do execu- 
tion on the day and at the place 
therein mentioned, 508, note in marg. 

31. Judgment of dideding, and touch* 
ing the time of execution, ought to 
be pronounced in petty ueafin, though 
muider only is mentioned in the aA, 

509 (N) 4 

32. But, except in cafes within this 

the time and place of execotioe is 
never any part of the judgment, 509. 

nou 

33. The judge in his difcrction may flay 

execution upon this a^, 510 

34. Convi^ls for murder (hall be fed on 
bread and water only, &c. after judg- 
ment, and till execution, 

3;. To refeue the body of AichconviA 
during execution, is felony without 
clergy. 51 1 

EXECUTOR. 

1. An executor, oponconvii^ionof trea- 

Ion or felony, does not ftrfeit the 
goods of his teflator, 480 

2. A writ of error may be brought to 

res'erfe an attainder of trealon or fe- 
lony, as well by the executor as the 
heir of toe party, jOI 


F. 

PELO DE SE. 

A general a6l of pardon of all ftlpnies, 
&c. except murder, fhail extend lo a 
jftio dejr, 547 

N n 3 PELONV, 
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I R L O N y. 

t 4 AflMottieisartrerei'a!^ eh. 37: f. tz. 

j. iVVhat clrcun)(tAiAce8 wilt make a man 
an >^eirary in ftlony^ and wh^t a 
^nacipaU ch. 19 

j. How a grant of the goods of felons 
fhall be explained, ch. 30. f. 21 

4. What IS required in a pardon of fe- 
lony, ch. 37 

5* In what cstfes a wife fhall lofe her 
dower lor treafon or felony, ch. 49 

6. In what cafes ielons are Inticlcd to 
the benefit of clergy, ch. 33. f, 24 

7. What judgment is to be given in fe- 
lony, ch. 40. f. 7 

y I C T I O N. 

!• Pidliona of law (hall never be carried 
farther than ihe reafons which intro- 
duce them neceilaiily require, 213. 

3 > 

a. The fidion of law that a perfon at- 
tainted is ci<uilfy dtad^ ihall not be cx- 
Undud to del rive the party of the 
capacity oj p j land^, 495 

FIGURES. 

If the caption of an indivlrucnt fst ^orih 
the rtyle of the day or ir *1 any 
figures but Roman, it is inli'Citn-iu, 

7;- *• 5-7 

fORFEITURr. 

I. Whether it be nrce‘Tary in .m j jdj£b- 

went on a (latute, 10 relate the cLiufe 
oj forfeiture, 66 

a. Undvf wi»a: f ireumdaners the recog- 
nizance taitcn on a eerttoran becomes 
, forhittd, 1^9, f. f8 

J, What he who obliinately itand mure 
foail forfeit, and tv whom, 235. f. 19 

44 Where the time proved vanes from 

* that in the indfftmertt, and the 
jtory^ find a general vdrdidt goililr, the 
ll^ffoiturf Khai/ relate ta time Ja;d, 

•45* 


5. Foti:xtTVMP*'La»t^e, 477 .G .49 

6. By the common law, all landb of In- 

heritance, of wlndh the ofiPender is 
feifed in his own right, and all right 
of entry to lands in the hand ora 
wrongdoer, s^re forfeited to 1 he 
King by <i« atta/v er of hi>b frcajlie, 
and to THE Lord of whom they are 
immediately holden by a/i attainder 
af petty treq/on and ftlapy^ 478. f. i 

7. Freehold lands forfLitcd by an at- 
tainder of high tiedion arc veiled in 
the king without office founds 

8. But during the life of the offender, 
the king cannot take poilefilon of 
them till olfice found, 478. f. 2 

9. The lord cannot enter into the efo 

cheated land** without fpecia! gram, 
until it appear by due proceU that 
the king hath had the year, day, and 
waftc, 47^ 

10. The inheritance of things not lying 

in tenure are foifcited to the king by 
an attainder of high treafon, 4 

11. The profits of things net lying in 
tenure are t )rfeued duiuK thUifc of 
the oltcndcr bv an attainder of felony, 

2 if* 

17 The inh h ince of ihinos not Ivinj 
IM t nur' ! f\ii QUiihcd hy the death 
o* t’lc oih . u\i , tht rCdfon of it, //>. 

13 No ri?ht rf adion to land of an 
clLite uf i».brri»anrt, are foijMtid n 
ihcr b) the comaioii law or by il.uutc, 

47 «. f. 9 

14. No Tjgl t of entrv into Airh lands 
nor to the ufe (enkis fraudulently 
reneeyed, Arc.) nor fondition, wcic 
hiblc to be torLiic'd belure 37. 
Hen. 8, 

15. land in tail coold not be fo.feitcd 
sherfai, h'rjt, but op)y for the life 
of the tenant in tail, till 26. Hen. S. 

> 3 * 

t6, Land<i of inheritance which a huf- 
bind is fciftd of in light of hisvt Je, 
or feifed of in his own rigfti for hie, 
arc forfeited to the king only, 478. 

1 . 6 
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Jjpi4 0^ nriHy- j»e idr felted.* 

by^^i atwindtjr or coovitlion of tre4- 
fois- Of . ijelony^ . yfwriif a cfnt^ 

.j . Pai»e 479, C 7 
18. A copyhold may be lorfcitcd i>f 
vWmmon rights bat- not by a con- 
Tri» 5 lioTi only, ' ih. 

iji. If the attainder happens before the 
tenant -is admitted, a copyhold i> net 
forfeited, bat fhall go to the heir at 
Jdw, ^79 

20. At common Jaw, upon an f rtaindcr 
of ireafon or felony, the king had a 
- riojn uttcMjy to walle the lands holdvn 
of any but himlelf, ice. 479 

Zh How the king is now inti tied to the 
jear, ddy^ and ^ajh^ ih» 

22. Where the goods shall r.n 

FOJIFEITCD, 4>-‘0 

23. All things comprehended under the 

notion of a perlbnal clhte, whether in 
adlion or pofTeflion, W'iiich the offen- 
der h tih in his own ri^ht, arc liable 
to forifiturc, 480. f. 9 

24. Wh.*iher a felon ftiall forfeit the 
goods of others ilolcn by him, 

(^) 

25. A term limited to executors, and 

not vuded in the party hiiid-Jf, ia not 
/orfei table, ih, 

26. A b'jnd or leafe made to a perfon 
io truil arc /br/citable, 4S0. f. .10 

27. 1 he ir'u:l of a term for the ufc of 
the offender, his wife, or children, is 
forfeitable, if fra^id,uleiit!y made to 
fivoiu a jubfevjueni jbrfeirure, 4S0 

28. If I’uch a term be horai Jirk msLui, 

. it fliall only be forfeitr.blc lb far as 

the olfendei *s iiucreft in it extends, ih, 

29. A power refcj ved to the grantor \o 
. do tome perfonal act is not forfcit- 

ubit;, 4*0. f. 12 

jo. 1 :; \vi:at cases thinos pkfko- 
KAb shall LiA EOatElTjiD, 481. 

■ . ■ . . _ ii 13 

, 3 !; Thxf.gs ptfrf.nal fliaH be forfeited 
^ >potl arciyi^iim'of iricz(ofi 01^ felony, 

4b l. f. 14 


32 - They alio KccOtbeVorfeffed upon a 

J'ciper viiut.t corporis t 4S‘* M 

33i dliMf : 

. are forfeited ^aUfoiUrelyi 

..•ifibes of the onVnder's iand:i^atjllixod>c 

, ^ccjiiitUd Of.^^ardpticd* ,^ „„ 

34. Where a pfi{bner,.,eiiiier aalpfiflfti- 
p il or acccUHiy before or r a [W/ 
.■acquitted beJore jultices of oja\;f^c, 
c: a capiisb icionv, but i'- 
ha vcjicn, lie Hiajl forfeit ]JiV^6od.s\^ 
but no: the ifibes of hi.s lands, ' '/V;, 

5;. if the law iv npt the fame 

iM'Uii :u. .T.nttiil, and /i.^d>;x /^cii ^ in 
pe-ty iiiCi-ny, ■ ' ■ • ' riJ 

56. The party may in all cafes, except 
in. the coro:iei-*s inqnclt,. traverfe the 
/nj^ci/n jee'i , ih, 

37. Ill dii CfrKvs the particulars of’ i ho 

goud^. fnm .d to be fori cited ’rjfdy'be 
travers'd, ■ 1^. 

38. If a dcfiidt be made before the f-W- 

gent is a. warded, the paity ibrfeiii his 
goods, both in a capital cafe unci in 
petty I.ircony, 481 

39. Wherever goods arc fo forfeited, 

they arc not iavtd by an acquittal at 
the trial, ih* 

40. Dat they are faved by a reverfal of 

t\w LiWixrd ct the exigent, , 

41. if the party do not forfeit 

Wu goods upon a prclcninicnt of 
twelve men, .tliat he lied or rcffffed 
being up, iitihcndcd, 482. 1. x6 

42. (ioods arc alfo forltMhcdV 0^ feeing 

by a felon in his Hi^ht,'Whed 
iher they are his own gbbd^; bV tfiofO 
ot oth'jrtr which he has ffolen;’ 4^2*. 

: . .. ' • .'**■ 17 ■ 

43. O: EUR n: ITU RE BV STAtb'TE, 

’ ■' y’-i*-:. •' 'T Jk9 ■ 

44. By 26; Hert. 8. C. 13. all cffatis of 
r- inhciuav cavin' pfe or po(t»ffioii' q,|p 

iqrfeiuxi by auainder of;iw^k.trea- 
lbo,-_^^\:- r-- ' - 48 jk'A ^9 

4 v By ff; ip; 2(!f.'"aifiidicr& 

* .' ^or tiien uciifbn by the common law, 
N n a " fnail 
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fliall be as 'iBiSUin.l as laiUinder by 
narbament, ard forfcfuires veiled io 

46, ^]^l}qT^^ts of Mrn\g ,^9 ho\y ^vciC 

4J83, f, 20 

47. flftttte? arc oqt repealed by 

r. 483- 2* 

4B«^i|aCes in tail are forfeited by force 
•‘apjreftate of iphen- 
taijc^io the 26. fjcp. i. 484. U aa 

49* Wb^re Ut>ds are given to a man 
and hU ^ifct tht h^trs thar vw 9 
the cntatl is {orfeued by his 
attajp^p, 484, r. 22 

50. The i*ight to a wtt of oror to re- 
verfe an erroneous common recovery 
is not forfeited by thele ilatutc5» 

51. The mere right d^ a£licn to lands 

in the hands ot a ftranger, as of a 
i/f/co rufuaaceif or pf the heir of a dtf* 
fefrt Is not f^jrfeltcd, ri. 

^2. A right of entry into lands to 
whijbj^ perfon attainted of high trea- 
fon is'intitledt is as much (orfeited as 
lar\&'in poiTtflioni th, 

'$3. Tipe ]|^inc fhal] not be adjudged in 
polTeifion of fuch lands till ofice^ and 
jKirf zxAJci%u.rt on fuch ofS^e, 

' rs 

54. king became pofTclled of 

(uchlailtk At tfmmwt tb. 

53. WKiftre a tenant in tail of the gift 
ot 4 km tftwo msike^ a fcojFment in 
feev i^q<r0eerfion being iliH in the 
cronttUAoda^hcrwarib js attainted of 
bi^i^irearon, the right of the entail 
is tp the crown* 4S4. f. 24 

^56. Wkerilms attainted of high treafon 
is ^ defcahblc cil.ue xn tail* 

anii^ lintk at the fame time a right to 
an jlipcifiPt entail which is diiconti-^ 
foffei^^both "ibe, entail in 
poi&^bn*'aad the right th tlxe old 

enmV 4^4* f* 25 

57, A pbwer,9f revoking jhc ofus of a 
fettlemeift they Ixerfotmted by 'force 
^ excemiun 1 

of ftcSkibff bu^ what m4ty bp 

at by^pny ojh^r pcf*. 


ftm aa by tke faitfbyjwhoimif 
ndfervad, ^1^485^ 

58. In wha^ cafes the fotnit^f 

n^r/o by dhidh ‘fuch a power is rp- 
ferved, Will keep tbd fbrfeiterc oiit of 
the flatute* lb, 

59. An armPity granted tbh'man^e 

confiVio mfindindot Is not forfcit^ld^ 
by thefe natuteb^ 485 

60. If an dffice granted to a 

man for life, and requiring (kill and ^ 
confidence, be forfeitable, /d. ' 

61. If an office be granted tn fer^ it 
may be forfeited by the commen la^Vp 

62. Efiates tail are forfeited by forap^ 

of the words ^ all intero|s of whac' 
nature foevpr,” in an%ift of parluT 
menr, 486. f. z8 

63. Ihe fiatutes of frirmumret which 

give a general forfeiture of all the 
land^ and tenements of the oiTender, 
cj^tend not to land in entail, tb* 

64. A facing of conuptton of blood in 

a ilrftute concerning felony doth, by 
xicccAary conhqueiice, fave the land 
to the heir, 486. fi 29 

65. A faving of laud to the heir pro- 
I cuts coi ruption ot blood and Jols of 
dower, 

66. A faving of the corruption of blood 
in a nature coneexoing treafon, 

not fave the land to the heir, tb> 

67 The forfeiture upon an attainder of 
cithpr treafon or fdony (liall have re* 
Jation to the time of th ofenc4% hr 
avoiding all fubfequent alienation pf 
tbs lands 9 ' 486. f. 

t^S. But as to chattels# the forfeiture 
ilull only relate to the time of tbo; 
convUhon or fugam font found, tb, 

69. whether in ptAmnniro 

forf^Hore ihall relate to thjp time of 
the 'fifetere^ orxknly ot thtcjtedg^ 
menu 487. fJ3ifn 

70# The attainder iix to ftiean 
lhaU pnly je)||o toibc timp pf fiP At**{ 
turner, 487. 

71. Any 
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7 U»Anjf^dt«wK &«4 «r «pp«iIod of 
tctefifco XH- fcjotty may bond fide ibU 
any of |bi8 chatt(;lsj real pr perfonal, 
for fhcTultepancc oF and fa- 

i^Hy, pniJI they arp forfeited, Pa^e 

487. n aj 

7* .Th?, goods of f»wb a ppffon cannot 
bf rciuoired till they are furleitcd. 

4S7* 34 

73. Wheth<;r ^hc goods of a-^erfon in- 
dialed may be mveiuo'icu; and de- 
tained in caftody bclbro the coi|» 
viwtion, and till they are forfeited, 

487. f. 3 notts 

74. !^ecrit Where a perfon is found 
guUty of murder by the coroncr^ in- 
qaeft, whether -the coroner ihall in- 
qilife, and value his goods, and de- 
liver them to the townlhip, 488. f. 36 

75. The party’s goods may be apprailed 
by the Iherifl:* upon a non efi inventus 
returned to the fecoiid capas^ 489. 

f- 37 

76. But by 1. Rich. 3. c. 3. no flieriff, 

&c« fhall feiasc the goods of any per- 
fon impiiloned on fufpicion of felony, 
until fuch perfon be convidled, or his 
goods forfeited, 4&S. f. 38 

77. This ftatutc extends as well ro the 

ieinnre of money as to any other 
chattel, 4S8. f. 39 

78. Th^ goods may be feized as foon as 

^ ^fofftited by force of this ftaiute, &c. 

488. f. 40 

79. it^hctber the king takes the 

gooKk forfeited iubjed to the debts of 
thcfMrty, 489. (N 3) 

80. At common law it was no plea for 
the towniliip that the goods were de- 
iiverad lio a panitoUr < perfon, atvd 
that he had embetzled them, 489* 

f. 4f 

8r. But by 31. 3. c. if any 

man or town charged with the goods 
of felons will a)irge, xa difeharge of 
himfelfA another who is chargeable^ 
he ih^llpe heard, 

82. Iwwhnt cnibs h lofe her 

dowvr.^— S#)r Dowii r | 491 


t. The Court 

chufe, remove an indictment tbr Tpr- 
•gery by* certhni^Vst j^hydF \>f' 

the defendant, Page 147 

2 . A cortviifHon df 
c. 14. is a good caufe of eh^llicngejfo 
a juror, ^ 

3* And fuate, lyhcth^ritls iftit 
objection to the dOttpctency of a'drU- 
nefs, 436. f. tW 

4 . A perfon whofe pr^erty'is'^]^re|q* 
diced by a forgery, is nt> evidence tb^ 
prove it on an indidlmcnt ot' iftfdf- 
xnation, 44* 


a 

gaol DELIVERY- 

See Assize, Qyer^ 

1. The kings bench wift never rffaovf 
an indictment from jnflices of gao{- 
dtlivery without fpecial caufc, 147 

2. By 34. and 35. Hen, 8. c. 14. 

ju dices of gaol-delivery are autUo- 
rifed to write to the clerk Ol^'Als 
peace for the certificate of the con- 
viction of a defendant, for tbepdrpoA^ 
of preventing his receiving thttband*- 
fit of clergy a fecoi^ time^ 

3. The jttftices of gaol-delivery ntdy 
have a panel retorned 

precept or writ, and byn hare 

the reafon of it, yjigi 

4. Juftices of gaol-dcKvery ligyhntt 
a jury to be lotuelwd 

for the trial of a prdbfielr artoigoam 
before them, * jydJdii sp 

5. By 8, Geo. 1. c. 

judges of gaol ddlirery may xrde? 
trahfportatioh, &c, * “ 


ciENEa^ 3U.tX‘ifii:^ * 




'^rtrcl^rcfa^R to fhe return of grsr.d 
^^i;les»:iniii}r alia :^e»d xho gen«r4l 
uffae, ' Page it, (, z6 

2 > TFiie dbfeitdjot io f am aftlcn or 

mfjcrmation* cannot pkaU a fpeciai 
'>plea together, wivh the gencrral ilTue, 
2Zy C 62 

3. ”A pardon /«3 cunnot be 

pleaded with » or alter the general 
liTuei tiidefi it bedr a date fubTcquent 
f6 Aich ilTuc, 360.^ 67 

4. A defendant jnay take ad- 

' Vantage on the general ilTue, that the 
offence arofe in a different county» 

112. f. 32. p. u 3 , r 70 

3. A defendant fui fam cannot give a 
(UJcbatgt by a lubfequent iiatuce, as 
'ke may a pr^’vifi in the ftatute upon 
' ^hich he is fued» in evidence on the 
general iffue ; but he muii plc^d it 
fpcclally, 127. i. 69 

6 . If a fult be brought pn a penal ila- 
‘ tote after the time limite/f, he *nay 
take advanuge of on the general 
iffue, n6. f. 45 

•j, in capital cafes the general ijjue may 
' \be pleaded with any other plea, ei- 
ther in bar, or in abateiiient, wiiich is 
not repugnant to it, even after fuch 
plea is lound againil thu defendant, 

' 

5. The plea of ti^c general iffue amounts 

' to a waive of a pardon, ib. 

d; ih'what form the general iffue may 
* he jeihed in criminal as well as capi- 
^ cafes, fb. 

Where a defendant Ihall bt ejiop fed 
^ 'to jSlead the general iffue by a cbh- 
feinoh, bra former iffue found againfl 
biiiiV ' ' 364. f. 4 

lU (iemfne mpy be given 

' ii^ evidence bn the general iffue in an 
uidiCtmcn;, buit not in an adign, 4^6. 

G R A N A J U R Y. 

ati^i A fciarncd to enquUc 

^f;aTl gener^i in the comuy 

rfiot \yuuh iht\v arc rctuHR'd^ i 


They mayvrprtrqnr? fiieW dSehc^: 
witUin the; county ait they .conc'dve 
require redrefs, without any billjbsing 
before them for that purppfe;, JP^e y. 

3, Upon a bill oTindidrnent bei^' pt^ 

ferred 'before laem, they inuftyrthef 
£nd bii/a n/ira, ©r ^ for ihc. 

■Whole, <^>2 

4- find a bill cither fp?ciaf!y br 
condmotially it is voi.d, 1 

4. This relates only to cafes wbej?fr]they 

fiud part of tb$ /apip indicirn^fa x^ ht 
truci and part falfe, and do pot either 
aainn or deny the fadi fubmitied \o 
their inquiry, 2 (N) | 

6. Where a bill contains two count! for 
dilhiid offences, they may indorfe 
billa vera zi to the one, and rg/wri- 
Mus as to the other, 

Of THE RETURN and qtjaLih- 
CATION OF Grand Jurors, ii 

a. The grand jury muft be at leaft 
twelve in nuiDDcr. all of the faiiw; 
county, and returned by the Iheriffor 
other proper oliicer, wiihout any np- 
mination, 

9. Grand jurors ought to be freembn 
and liege fobjedts, and nor under an 
attainder for ireafon or felony, hbr 
njillehts, aliens, or outlaws’ \yhether 
for a criuiiiul, or pci haps peffohal 
mailer, ^ ^4, 

xp« Any perfon under profecutioh maiyn 
beforelie iaindibled, challenge agrarkl 
jurar as being outlawed f or felbny , 5cc. 
a villein, or returned at the inilance 
of the profecutor, or not returned by 
the proper oiiicer, . . 

n . But grand j«rors, like all otHet men, 
ihall be intended legal and honcU, un« 
til the contFary appear, * 12 

t2« Otic OutTavved on an in^iiSihcnt'of 
feieny may plead, in a vpi cl a nee of ic 
that one of ih^'grabd’ was out- 
kwedfor foldny,"\ ' V' iiJ.'T.''i8 

I It is unkuled at tl^e coiqinPnJaw, 
whether gr^nd jurors oucht to be 

/Vecholdpfv u 

. ' ■ rOqi; ^ 

14 . line 


A % A$»t Sa 0 hV I iN"Cl T A B WM tT BR S, 
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fcyv ibey'tai^ht*® be- free-. 
Tho'ctcts> '^l' to wbaf'Vilaels -uii'cer- 

• tain; ■ it,'y 0 itg In 

i5;'#pon tHtt'eqmiy if tV 2. 

'fri^Jl. oW^tn^.ttabgvc 70 years ol’age,; 

* p^r&pa perpetually jfick;:, ^r-Hving oiit 

‘ ^ county^; 00^ TeiiOTtd 
r upon ^rand Junes, 15 

being; .returned 
upon thfc grand ju>y, 'n^ay lawiulJy 
ferve qn it if they think ^t, ii» 

17, Thd^ ^drt may in'dirch^ibh excofe^ 
" fuch perfons, bat they canrrot have 
'any action fbr 'bci hg "lb rciur ned , 14 

j 8. Grand jurors in the flierilPs torn 
fliall have 2Cs. a-ycar freehold, cr 
4 6s» A-y ear copyhold, ih. 

19* By 3. Ht n. 2* c. r- every grand 
juror for the enquiry of conceal- 
ments, &c. before juftices of the 
pca(?e, ftal.l havc.4Qs, yearly, 

20. By 33* ikn. 6. c. 2. grand jurors 
in the county palatine of Lancejier 
Hiall have 5I. a-year, ib. 

2X. By 28. EJw. I. c. 9. flieriffs (hall 
puc.choi't: in ioquclts as be next nelgh- 
bours n^ofl iulhcient and lead luf- 
piclous, 14, f. 22 

42. ;fiy 34. Edw. 3. c. 4. all panels 
(hall be‘ made ot ti»e next people 
which ilxall not be rufpcbl nor pro- 
; cured^ ih. 

23* Both thefe datutes extend to grand 
jurors, ib. 

24*. % 4, c. 9. all grand ja- 

xors .fhali be Of the. king’s lawful 
iiege people, and returned by the 
fitci iiTs or their bailid's, without any 
denomination, ‘ ..ij, f. :*3 

25. JUpon this datute, a perfon who is 
not rc|UTned, but preepres his hamc 
to be read among tliofe of the grand 
jury, may bd indidted apd diied, 16. 

f ,.24 

26. It is quedioned, whether a coroner's 

inqued ii within the purview of this 
ilatute ; but all other inqueds are 
wuhiii i^; ' ' x6. f. 25 

^7. % p^fon arraigned or outlawed 
^ Upon an indictment taken by a grand 


jury^ contrary: K I 4 e«';j 4 .: iwiy 

:^lea4, it ^in -avopiarildt iu 

if'he has taken trial lOhiiit 
withqvjt cxceptioi},^-*^.^: ffi-i/r 
28. If; one grand juror rctanudrdanr 
. trary to- 1 Hen. 4* join inofiadiqg 
-an indictment, it vitiates the whole, 

29* A 7)rironer ihall hare counfekii^* 
figne^ to take an : exception 19 a«ip- 
dietinent found by grand Jurofs 
turned contrary to 11. Ikn. 4. jy* 

39v In objecting to an indiftmeni ^^iw 
fuch a defect,; the iccord inuli be in 
court,. 3 ^ 

31. By 3* Hen. ?• c. la. ju dice* of 

gaol delivery and juiticcs of 
peace, may reform dxe panel of grand 
jurerrs returned by the ' dteritf, -by 
taking out and putting to the naxnes 
which be fp inipanelled, 17 

32. Therefore if a grand juror who. i» 
nominated to the (he riff, except by tlte 
ju dices in purfuance of the above 

it (hall vitiate the indiftment he joins 
to rind> according to the lx. Hen. 4IV 
‘*•^•35 

33. No grand jurors can indiCt any pf- 
fence whatioever which doth-, t^ct 
arife within the limits of the pfe- 
cinCls iqr which they are returned^ 

^ VsV, 

34. Whether a grand jury ought tq^nd 

a bsll of itidiClmcnt to be .true upon 
probable evidence only, no^is 

35. A pel fon comm it^cd as principal, 

and taken furrcptitioully fnvm bis 
conknemect tQ.giyc evidence l^lbre 
the grand jury on a bill prcft;rrod 
againd his accomplice, is a compL- 
•tent purpolc; 82; 

wi;// 

36.. And yK/rre, if a grand jury (he. old 
find a bill to be true upon 
palpably improper^ and the putt,' jL/ry 
fliinild afterwards fiud the priloner 
guilty of the ir.diClment, on Ici-al 

whether the validity iktch a 
cen vision fhall bo i'm|>eachtd <>n that 
account, 

’ ' ‘ GKAND 
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GI^AND SKS$10i99> 

An acquittal 4it thq grand fcffion of 
is plcac\3ble in Dir to an Indid- 
9ient ior th^ f^aie otfence in 
/W, ai. f. 4a. 31a. f. 10 

grant. 

r. Grant of tlio goods of a felon (land* 
in;; iRUCe> (hal! be taken to be good 
before It is fo proyedt 135. f- 20 

2 Such goods will rot pafs by a gran: 
of all felons goods, without being 
Specially named, 236. f, zi 


H. 

HABEAS CORPUS. 

By 1 . ind 2. Phil, and Mary, no habeas 
corpus lhall be granted to remove any 
pnioner out of gaol except iigned by 
the band of duel julhce, &,€. 149. 

f 35 

HORSE. STEALERS. 

T. By I Edw 6. c. 12 noperfoncon* 
viAcd of felonious ilealmg of horfes, 
geldings, PC mares, lhall be admitted 
to Jergv, 238 f. 34 

i*. By Zo and 3. Fdti. 6 c. 33 (the 
abdve ilatute being plorally ex- 
jjrefibd^, fteallng one horfe, gelding, 
or in'i’-c, fblrt “be pot from clergy in 
thtr famt inatuter -as dealing of two, 

&.C. a6o 

3, Thefe ftatutes extend, as well to 

who are outlawed, or cbiUtnge 

' more ^rban mentv, as to thole who 
afe Aland gtnhy by vexdidt*. z6y 

4. li*y 31, Eliz. c. 12. acceflarits both 
betoi e and afn r the <faft in no fe. 
dealing are^ pile froib 'Clargy> 260. 

f.63, 

p* By fo%a»d iKWaty c. 23. if aiiy 
Wre^ dealer, 'being hat oi pnibii, 
<hdU dtfeav^ two or more who kad 
then bteti guilty of norfe^iteabag^aad 


caufe them to be convi(lcd| he fii 
hcentuMtbafpjtfdtm, 333,334 

HOUSE. 

1. By 17. Abn. g. 7. whoetrer ihill /e« 

Icmtoudy ftetd! mbney or gbods to the 
value of 40s. out of any <hvd)fng. 
houfe or oot-hoafe iWreonto'BdIottg. 
ing, (hal! be debarfttf from the bene- 
fit of clergy, 266. f. 66 

2. T his atfl (halt not extend to appren* 
ticcs under the age of fifteen years 

269. f 67 

3. Persons ontfatved, and acceflanes, 
are not within this Aatute, 269. f. 6S 

housebreaking. 

See RoBBEity. 

1. By 1. Fdw. 6. c. 12 no rerfon 
*vtt,ied of breaking iny noufe, any 
perfon being therein and put in fear, 
lliall be admitted to clergy, 2^8, 

34 

2. llm (latute extends both to indid- 

ments and appeals, 2 59 5 

3. It doth not exclude thofe who chal- 
Ic 15c more th in twenty, 2 59, f. 36 

4* Sed if thole who challi^nge 

more th-in twenty are not included i,n 
the word comtSle V\ udie m »mr^\ 

5. This Ramtc omits acccITa/ie^ 459. 

^•37 

6 Tr.e breaking of the houfe miifbbc 
fuch ad the law con|l:t*es to be^/tJo 
wous, 260. X 40 

7. By 3. and 4 Will, and Mwyi <. 9, 
houfcbicakers who challenge more 
than twenty are cmfted of clergy 
upon m indi Ament, wiiethcr m the 
fame or a diiTerent count) , 275 f 87 

8. By 4. and 9. Pb. and*hfRry, in 4. 

accefianes before to fuch breaking, 
if accompanied with Healing ji> a 
duvlhng.houfe, are ouiied oi their 
clerg) in all ca^, » fb. 

9 No brcakini; is within the-f HdW'<6. 
wmch doth nqt amour | 49X aAu^V 

bulking of qn houfe« cr iam^ip^rt 

pf 
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i';, a *® 

the jfrecKoH* and therefore the break- 
ing a trunkj &c«^is not within the 
ftatote^ Stc. * *76. f. 88 

29. ^yi Elia. Cm 15. whoever fiiall 
fo^giultjr pf feloiMPufiy taking 
AVfay in m de^y-tme any goods to the 
vaHiQof five {hdlings in aR> dweliing- 
or oot-haufe^ fi;c« ib^l not be 
admitted to clergy^ though no perfon 
be within the (ame at the time, 279. 

f. 95 

;i. Tii« Aatute fliall only extend to 
fuch a taking as is accompanied with 
a felonious breaking, 279. f. 96 

12. A chamber in an inn of court is a 

houfe within the intent of this iiatnte ; 
bat a lodging in Whitehall or Somer- 
Jit •Houfe is not, 279. f 97 

13. No acceffary is ouSed of his clergy 

by this ftatute, 279 f. 98 

14. Nor is an aider or abettor oufted, 

anleis it appear that be was actually 
wSthm the houfe, 280 

25* By and 4* Will, and Mary, c. 9. 
whoever (hall aid or abet another to 
break any dwelling- houfe, ^7^^, were- 
houfe t &c and (hall felonioufly take 
to the value o( £ve (hillings, (hall be 
eMcittded from clergy, ?So. f. 99 

l6k An adiflant, or an acceflary before, 
to fuch a felon} in an aut-bovje, not 

• being a (hop or warehoufe, See. with- 
out entering it, 1$ ibll mtitled to cler- 
gy^ 280. f. 100, 102 

17, jBof aft principals in any felony 
*^hhm 39^. Eliz c. 15. are excluded, 
whether in the fame or a different 
county, 281. f 102 

t 

H0C7SE OP CORRECTION. 

By 5. Ann. c. 6. perfons convliled 
of larceny, who are liable to be burnt 
in the hand, may be committed to 
the houjfe of corre^rion for oot kfs 
than fix months, nor more than two 
293, 294 

Geo. 3. 74, a further pu- 

niflmiiiBiit iolKfied, ^94, 295 


HUSBAND Awo WIFE. 

1. What lands (hill )?e tocleiwff by 
taindcr of the bu^^iyf, wwcii b^n^ds 
in right of his w1fe,j /^ai^e 478, «c. 

2. Jn what cafes dower (hall be forfeited 

(See Dower), 491. f. 42 

3. in what cafes they miy or may not 
give evidence agaiofteacbotbofi 412 


1. and/. 

IDENTITATE NOMINIS. 

To reverfe an outlawry upon an indIfK 
ment for a vinance in the name of 
the defendant, between the record and 
the piocefs, the diverfity muft be 
(hewn by the wnt:Jt,nittatettomiuk, 501 

JEOFAILS. 

1. The ilatutes of jeofails do not ex- 
tend to criminal profecation, y9 

2. By 9. Ann. c 20. they (hall extend 
to informaticns in the nature of quo 

ram, 96 

IMPEACHMENT^ 
^rrTaiAi nv Tceus, 

1. By 12. and 23. Will. 3, c. 2, no 

pardon undei the great (egl flial} ^be 
pleaded to an impeachment py ihe 
commons in par)iam<»ff 3<i4 

2. But after the impeachniient is tried, 
the offender may be pardoned, tL 

3 The neceffity of making ei hlvk 
Aeward for the trial of an impeach- 
ment for high treaf7nv has been tienied 
by the houfe of pommonSi 40^. f. 1 . 

n$fe in 

INDICTMENT. 

I. An indidlment is an accofation at the 
fuit of the king, found to he trtie by^ 
the oaths *of tweke^ anen of ^ihe 
county, returned to mquine ttf IfiH 
cffeaceu therrin commiti^d^ 


2, The 
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^ -W M'<li^^- ■ 14* ■%<««< ijf Hie oifefliw- fia/^ {ft arf 

and a prifcntmcAC and inqui-. , a^lipn, betn fined u tbe.lrn^im\k^\\izt 

Sion, Pa^e i he can af(er^,afd? 

^ A :. ; ^'4 

^^eKa^pf ^ or ij. No ofliencie againfl a^tilatiit^ of a 

the diidini; ii void, z. L t private ®atoroT iViJl bear iin ’ifidirt- 


aifo* -ifithey indorfe a bill coadi- 

■ tipnaIly^,Xor| true as to a dilFcrent 
.criink.thiAx^i the indidmcnt 
chargCa, it ia yoidj ib. 

5. |fut where the bill ednfids of two 
di£nd coqnts^ zs riot and afiauh, 
they may inHorfe billa *vera as lo the 
one, and ignoramus as to the others 

(N) 1 

6 ft An rndiftinent is fo far the kind’s 
fnitj that the party who profecutes it 
is a good witnefs to prove it, 3* f. 3 

*7^ No dirti:i?y^"s can be given upon an 
indidlment even if the king were, by 
his' coihminioa to any new court, I'o to 
direft, 

8, But if a Ibtnre evprefsiy direft that 

party fliall recover damages by 
indiilbnent, they may be t’ ^ recovered ; 
other vtdfe they ou^.ht to be iued icr 
in an adionon the flatuic, 3 

9. The king’s bri’ch, by virtu? of a 
privy feal, in ly pivc to a proibcutor 
the third part of a fine atiVfied on a 

■ ; CjimuKd- profetuiion, 

TO. And to induce d-Tei’daats to pay 
profecutors their colk-, it i?? the prac- 
tice to intimate aii iiichnaiion 10 initi- 
gate the .fine to . the king, ib. 


■ ment, Mvf-; /i. 

16. loftapces of ^juries xvhidiUre not 

, indiftdbicv . ■ ■ '(f^) I 

1 7. Where a ne^v offence, not prohibited 
by the co.nmpn litvv, is cpchted by 
llatate, and a particular manner of 
proceeding appoimed, but no mention 
made of indidment, no indiAsnent 
can be maintained on fuch ftatut-, 5. 

and (N) 

18. But if fuch a fratute give a reco- 
very by adlion, bill, plaint, infor- 
mation, or oibcr'wlfi, thcn.it antho.- 
rifi-s a proceeding by way of indicl- 

19. Where a (latute adds a further pe- 
nally 10 an ofeicc prohibited by ilic 
coT>m(Jii law, ihv oiFcudcr may; .ill -I 
be indicted ai at common law, 3 

20. If fuch an indiclmcnt conclude crjn* 

tra foii/:un: arid camiot be 

made good upon tlie liatiitc, it may 
be maintained as au iudiiiment at 
common \^^v, ib, 

zi. Where ne'*y created offences arc 
prohibited hy a general prohibitory 
ciauJe, an indiftmeat will lie ; but 
not if the ciaule be panicukr, .and 
fpccific r-‘ 4 icdiesare appoinied, .(N) 2 


TI. AH crimes of a public nature, all ja. Where ofihice is created, an 

■ di If urban CCS of iluj peace, all op- . indiftmcni will lie on n fijbfinntive 
preffions, and all mirdem^anors of a prohibitory claufe, althpugli thcje be 
. public evil example ^ galntl the erra- afterwards a .particular, /triryfip/i and 
. nion law, may be ineictcd, .3. 1. remedy given, , ib^ 

12. .No injuries of a private- natute an- AH.in<iiat»c«t will -Bot rwwhere a 
, lefs tney feme vya.v cor.cfrn ,,ne k.ng, „ff,.„ca-.is r.=t 

can bewme the lubjevUf .ndiamenr* ■ p,obibitor>% kut poly infli;Hj Al»e for- 

fcitiwe, aiiJ fpepiiies tiie.jwuftuy,. >A. 
j«i vvherever a ftattitc prohibits* mat- - 1 

. ler of public grievance, or comman.ls «4- Where the vffienoe’ *as ipwjBlable 
a matter of public convenience, an ^ before the ft.itwe. theiiartii^uhrre- 
flfender is punilhable bbth % -a^ , jnedy,.givpn iji i|=ts cpm»ll»ti?e.rrl>ut 

-'kiid itt.ii«it»erit> Mfiteft fuch a rt»o<ie of ■ "'here ,t|te. ofirice w«c ;*!).» pjioj^able 
•Wibceeiint is cxprcfsly excluded, 4. : at,cpmropn,ki»t. 4he.j»rticpl«j-!-me. 

f.4-. dy8iveft.iSu4fee.parfn<4,, ,5.»(N) » 


25. Whixi 
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25^ WHEItE INDICtMiENT IS UNNl- ' wllfell Toond'lt ‘WS lH S 

■ ■ CtSSA-ltV,. ■ .•.•. y v ; P'a^ ^Oi ■■ : 'tnOliCOOS^ ^ ^ ' ^'i *8 

26. a pcrfoii takiiti upon im- 35. Afortiori^ if it nppcj^ tfi^t tlic of* 
^ nlcdiaft<5 purfuit; with'' iti6 property fence were iti i'dWekn^^^ 

ii^ienvupon hhn; might be brouj^ht that for which, the grAudJu^)i;; ^r^ rc- 
ifito 'COurc» and tried witlibiit inciia- turned, , l-ri.if 

5 - f - 5 4 o/^ttrtr^y if the fiT^aini; 

27. : .But by 294 Elits. c. 4# &<r. pro- matter, exprefsTy aUeged W tlie in- 

cerdings upon the mainovre arfi wholly diftnient to ' have' happened hi i dif» 

taken away, ' 6. mtt in mar^, ferent county, is not void, ^ ib* 


28 In trefpafs for goods in the king^s 
bench, if the jury find they were 
Aden, the defendant may be tried, on 
fuch finding, for the felony without 
indidment, 6 

29. But fuch i finding, except in a 

court of criminal jurifdidion, has no 
effeft, ibn 

30. Even in the king’s bench, on an in- 
diAment, if the jury find that feme 
other than the defendant did the fadt, 
yet chat other cannot be tried on fuch 
hnding without being firllindiitcd, ib. 

31. But it is othervvifeon the finding of 

a coroner’s inqueft, ib. 

52. A veidicf upon a declaration for a 
niifdenicanor in a proper court, will 
ferve for an indictment againJl the 
perfons found guilty by it, ih, 

33. Where a perfon may be tried with- 

out inditl^tmenc upon an appeal not 
profccoted, 7. f. 7. to 

10. 1. 14 

34. Whether one may be tried at the 

folt of the klh.g for a capital offence 
upon the ihcrilt’s return without any 
ittdidment, 10. f. 24 

3j’. A man may he arrai;:ned upon an 
inditJinient while an appeal is depend- 
ing, JO. f. 15 

j6. Who may be indiflors, and in what 
manner they are to be returned {Sss' 
Gran D j tr ry), i u f. 16. to 18. t. 34 

57, Within vv hat place the cffences cn- 
/quiredof by.th^ grand jury mull a rile 
: (dUr^Git Aisr:D Jury), 18. f. 34 to 25 
It'dbth not appear by an inditEl* 
that th^ efffence arofe within the 
"Icoutevif df; ridfngi dr fpecial di- 

Wifiofvor ^pleclhiV'for tire j*:ry 


. . . 

41. In w'hat manner the codn;ty ind 
place in which the offence ardfe mult 
be expreffed in the indiAmcnt^ 1^. 

42. If upon not guiltv pleaded it fha'l 
appear that the offence was xon^piit- 
ted in a different county from that in 

• uhiih the indi^mer.t was found, the 
defendant fh all be acquitted, 19. 

^•35 

43. By the common Jaw, if n man hnd 

died in ore county of a Aroke re- 
ceived in another, he could rot be 
indided in either, 19. t 36 

44. But by 2, and 3. F.div. 6 '. c. 24. 

where nnv perfon lhall be Aricken cr 
poifoned in one county, and die of the 
faivic in aimther, an indidmenmay be 
found in the coumy where the death 
fhall happen, rg 

45. So if a fud cl(»ne in One county 

prove a iiufance in another, it may *•« 
irdided in either, 20. f. 37 

46. If one guilty of hreeny in ohe 
cowmy carry the goods llbleb imo 
another, he may be indided in ei^hcfr, 

' 26. f. 38 

47. If a man ibarry tWo wives, the 

in a foreign C'.ninty, and il.e fecond 
in Fn^Ianti, hb' may be Jndilffed in 
Evj^IanJ, ... ■■ 

48. If a womah be taken by fo*ce in 

one county, and carried into another, 
and therf mferriecU the cff<j«:.der may 
be indidlcd tried io ’th<^ fedord 
county', ' ■ ’ f, 40 

.49, .3ur .if a reepfii be -fioJc,n Qn^vpided, 

. Sic. partly in oi?jp ‘CpmVi^J.ndxfarrly 

; itiianothei:, 

. i;. ' 20.' i. 40 

50 By 
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jot Ity 26f Iien« 8, c. 6. ©fences com- 
^ m ixiay .be enquired of 
in tbe next EngUfo county where the 

^ Page to 

ji. By 2S. Hen. 8. c. 15. treafons and 
felonies committed upon the Tea fliall 

- he enquired of in ftich pLxes as (hall 
he limited by the king’s conimifTion, 
in like manner as if done upon lancU 
21, f. 43 

•■;2. But this flatute extend.^ nsit to of- 
fence5 done in creeks, &c. v/ithii'. the 
body of a county, 21. f. 44, 

53. By It* & i2.V/i!I. 3, c. 7. accef- 

faries before and after to piracy (hall 
be enquired of according to tS.Hen.S, 
c. 15. 21. 

54. By 8. Geo. I. c. 24. perfons deem- 

ed a ccefTaries by ir. & 12. Will. 3. 
c. 7. (liall be proceeded againft as 
principals, 2z 

53, All piracies and felonies upon the 

fca may be enquired of upon the land, 
or tried at fca, &c. 22. f. 47 

54. Ancient nplnions, How high treafon 

done cut of the realm was to be in- 

diiflccl* 22. f. 48 

57. By 35. Ken. 8. c. 2. all treafons 

committed out of the realm lhall be 
enquired of by the king’s bench, or 
in any county by the king’s conmiif- 
ilon, 22. f. 49 

58. If the king’s l>ench, or the king’s 

commiflioners, remove into a different 
county from that in which the iridifl- 
xnent is found, the jury ihall come 
from the firll county, 23 

59. How the commiflioners and county 
fur fuch trials are well afligned, 23. 

f. 51 

60. Whether trealbns committed in Irc- 

; land fy u peer may be tried in Eng- 
land, 23. f. 52 

61. By 2. & 3. EJw. 6, c. 24. accef- 

fary in die county to a felony ia ano- 
ther, may be tried in the couuiy where 
tks ©fender is accefery, 24 

62. Tm£ form of Tiir eox>i' or an 

lNr»I'vT.MEM, 25 


63. Of fettiog forth the FAcy as to 

THE PRINCIPAL, TagC i6 

64. No pcriphrafij^ will fiipply thafe 

words of art which the law ha|;jSi ap- 
propriated for a defeription the 
ofence, 25. f. 55 

65. Where no technical words have been 

adopted, the I'peifiat ni?inner of the 
whole fafl ought to be let fiirth with 
fuch certainty, that h may judicially 
appear to the Court that the indi£lori 
have not gone upon infufficienl pre- 
mifcs, 26* f. 55 

66. An indiclmcnt for breaking prifon 
without ihewing the caufe of impri- 
fonment is badi 

67. An indiv^ment for reftifing to be 

fworn con'lablc after legit imo modo 
eleclif muft flicw the manner of the 
elcdlion, :h. 

68 . An indlclment of burglary nuift 
have the word “ nodlanttrd' 27 

69. An indiftment for a nufance for 

doing that which in its confeqnences 
only, and not in itfelf, is fo, muft 
ftiew the circumftanccs which caufc 
the nufance, IL 

70. But where the thing done is in it- 

fclf a nufance, as keeping a bawdy- 
houfe, &c. the particular circum- 
llances are not necefTary, 7^. 

71. An indiflment for coining a/clfemy 
like the king’s money , mull fhew what 
money : the rcafon of it, 

y2. An indiflment for perjury not (hew- 
ing in what manner and in what court 
the falfe oath was taken, is inTulIi- 
cient, 

73. It is receflary, both in indiftments 
and appeals of mayhem and murder, 
to fet forth particularly in what man* 
ner the hurt was given, 

74. An indi£lmettt for extortion tokre 

Gpcii, without (hewing for wliat it was 
extorted, held good, ib, 

75. An indl6lro«it for procuring, &6. 
muft Ihew the filfe tokens, 28. (NJ 10 

76. An indlclment for wordi a 

jufticc, mofl ftfw the wofis, 

77- ,Ao 
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77. Art^inditocnt for obllradHng a 
jaitict tAnft done, 

28. (N) 10 

P: Aii'hidi£tth'ei]|^ contempt of a 
' fWafft; &c. mlft (hew the nature of 
tSe^kfrant, 

73, An indiftmcnt for a fonibU rntry 
oiilght tb contain a pofitive charge of 
dtjjapi^ ZS, (N) 10 

80. An indiflmcnt charging a man dif- 
jun^l:ive!y is void, a3 tnurJra^uHt ^jel 
Murdrari cay/a^iiiti tsfc. aR. f. 58* 

8r. Eveiy indi^lment muft charge Tome 
particular ofFcncc, or elfe feveral of- 
fences particularly, and certainly ey- 
prelfed, and not with being an of- 
, fender in general ; the reafou of this 
rule, 29, f. 59 

82. Tnilarces inwhich,upont)iis ground, 
imiidmencs have been held too gene- 
ral and infufficient, 29. (N) IX 

83. Anciently, fer confpiracy 

in general was held good, and the ge- 

, neral charge of hiJiUiatores ^ianm et 
def opulatores ap^rorujn oufted oi clergy ; 
but this is remedied by 4. Hen. 4. c. 2 m 

30 

84* But a man may h: gefierally indicted 
as a common barrator ; but the de- 
fendant mull have a note of the fafts 
intended to be proved delivered to 
him previous to the trial, 

85. There is no need to name any par- 
ticular place where the defendant was 
a barrator, ib, 

8('« An indiftment for barratry need not 
conclude ad nuume^tmn omnium ligeo^ 
rum ; di verjorum is fuliicicnt, ib, 

n 4 - ^are^ Whether an indiclmer.t cf a 
common fcold may fo conclude, or 
, whether it xnult be ad commund pccu* 

. mentum? 3^* (^) ^*inmarg, 

88 ,. An indii^meiit againft one as a com-’ 
nrpn fcpldr, is good without fetting out 
the particulars, for the fame reafons 
that fach indiflraent of barratry is 
gdoliV’ the reafon 31 

1^. ,Sq ajifo an. indiAmcnt charging a 
mab gShcrally keeping a'difor- 

VoL. IV* 


derly hpufe, withojyt Ihwing any par- 

■ ^ticularilZts of ^ifor^r; 'bliit coiicftir8« 

itig to the cbmflfofi^itiaYaifoej has %een 
adj edged’ ^od i l^ig^hjbn^ 

2 . BurroiAj iz^4 ■ 7 ^ ^Mins 

■ 3J- * r:. ; \ ,r: 

90. Every charge in an 
be laid pofitivoly, and not,%HVW 
recital, as with a quM cwpi i^c^rznd. 
the want of a direil allegation of any 
tiling material cannot be rujipUcd by 
intendment, 

9’^ An indi(flment fiJojdc} ^nurdmidt 

■ cannot amount to murder vvichobt 

malitid pnecogitaid, ib* 

92. An imii< 5 l!rent of death Is bad with- 
out an exprefs alicgs^iion that the de- 
ccafcd both received and died of the 
hurt laid ; Uiid the want cannot be 
fupplied by any implication, ^1 

93. An. indiflment for., breaking pri (on 

mud aver, that a prifoner for fidony 
uid thereby cicape, ib. 

94. It is an incontrovertible rule, ** ibi-.t 

. in an indictment nothing maicrial Jiuul 

be taken by intendment or implieatiQn^'** 

95. But If, in the firH: part or4^indl<:t. 
ment ct death, the airault be laiJfivillv 
maiice prepenfe^ there is np need 
to repeat it in the fubfequent claure 
which Hiews the giving ef the woiiwd, 

. ' ..-V 3^ 

96. So a!fo where it fcatcc tiiat bne;Vv;*s 

arrciled by virtue cf a plaint, 4'r. 
the warrant {hall be intended a goiid 
warrant, ib, 

97 - Where a warrant is allcdgcd auihc- 
riling an arrell within the lib 0 i^ of 
London, and the indidtment lays the 
execution of it in fucli a "f 'etrilh ito/ 
nx'ctrd of Lf iidtHt without faying they 

’ arc witijin the lihcrtia, the Couit will 
intend the partp end nicard ieid to be 
within . lA 

98. Where an indidlment finds that the 
defendant, ttipc fo and fo, com- 
mitted fi th a faft, it (hall be inteudei 
that hs fo and fo, without acy 
exprefs allegation to that purpofo : 
tlic rcafoa of it, . .3?!?^'^* 

O 0 99. But 
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f" jji^ment <jf for- 
_ that if. ^ijelfed E, 

^ of ■ ^i^Oi fiMficiu iUicr^tji teheihm^ 
A tt is infufficlciit j* for there 
c^rtfVin aMe to which the 
can refer, fag^ iz 

^o, TJpon the fubje^i of pice exception 
' *t.van indictment thefe is no general ' 
■ TKer'e is amakim, nimafuhti- 
\Uias''^hi jure reprchiitur \ but the ap- 
; iilijtratioh of it is in the difetetion of 
. tte Courti ' . 33 


ijbi.' It Is a certain 'rule, that vjhere dhe 
“ part of an indubnent is repttg- 

^ "tfadi to another i the is <vold^ 34. 

/ '■"•■ ' ' " ■ f. 63. 

■ h I f an in d I ct nient ch arge a fo rged 
AViiting by which A* was bound to B, 
spr that the defendant diilei led 1 . aV. of 
lands, fi*shcn it appears iUu L 6‘. had 
fipfictheUi every fucli indiCiment is 
YPid.for its niauil'efi inconfiilency and 


,.tepii-na;:cy,, 34 

403 < of deatli laying the 

iifohc at and the dea«h at or 
thn, llroke on the ill, and the death 
on the icth, arid then concluding thrst 
tlie defendant in fisch manner mur- 
cltif’cd the pai iy at A, pforeiaid, or on 
iiie iiril of Muj aforelaid, is repug- 
tiant iind void, Hk 


; }P4,, An indi<!^ment fer f/illng iron with 
' wights :\nd h iuconfiu- 

.... ' \ ih. 

■ If an indiclmcnt taken on the r3th 
Jind that the defendant had been ab- 
feny’-fix months from e}iurah,from the 
-riVlt'bf the fio-ne month and j-car, it 
is rqViigiiant, i^. 


109. A rjepagna^y ip i^ting 

offence of the accefl^ry' is ajpiUy Jaa 
tal. as in fettlng fojih that of the. pjin- 

'MO, If an indiClment of death which 
lays the ftroke pp one day,, and, the 
death on a fubf^fluent pne, c%fgc 
the acccflary with having abettef 'the 
f:n 51 at the time of the felony and 
murder only, it is ihfufiieicht, ^ fi. 

III. Where fevefal arc prefent and abet 
a faft, and one only aClually does it, 
an indiClinent mtiy lay it ..generally, 
as done by them all ; or fpeciiilly, as 
done Only by one, and abetted by tlie 
rtlt, ;A. 

U2. But an indiCteent which barely 
charges a man with having been pre - 
font is void/ ih» 

113, An incliClmer.t againft an acccflary 
lor receiving fou» principalsis naught, 
urdcTs it fays ecs nxeptn'vit, bV, 35 

-114. Ai> iiidictmtnt agaiull axrojiflable 
for i»./rerii:g iJie deape of a perfon 
arreil cd for rufricion of felony, rujII 
Hjcw what ilif fidcny vva.s, and that 
it was coiiinviui.Q, 35. f. 66 

XI But an hidicbiTert for receiving, 

» or fufTering to ek \pe, pcrfonsWliole 
guilt is npon rectnd, need only let cut 
Inch record properly, ib^ 

i>6. If a man is more hound 

Xii t,;ke notice of an attai: der in his 
own county than ir; any otiier: ib> 

1 17. if an indictment finding 

that y. iS*. fcisiiter rntpre-^t fiU'h one 
being a felon, is gooo 35- 1. 67 


' ind'^tment w'hich charge's any 

as aj^/^/sfy, d'lrich appears to be 
-a 7 r(^^ a? with cutting down 
trefi^‘ rhe Court will not arraign the 

ib, 

ilfoc the Cdur3 will difpenfe with a 
as for 

‘‘ ♦'hav'ing moved aeramfeeni^ when 
bh' Was grofs only and not hny^ 

ib. 

0f frtting forth t jF5:E r act as t o 
; 5 Vthshsc.?^ssarV^^ , 34. f, 63 


J 1 8 . KOVV A r 1 MH C T M I' 1 hi V 3 T 

DEscRiJK THE r£R::.o;:3, 36 

119. An indiflment that the kiiigV 
highway in fuch a place is in decay, 
♦ . through the default of the inhabit ants 
of fuel) a town, is good withoQt nam- 
ing any pcifon ia cer^in, ‘ . fb. 

, 125 . No can take any advantage 
of a miftaketi furnentt \ti «ih ihdidt*. 
hient, as an appellee rniry in an ‘ap- 
■. • ih. 

'^li IV Every 
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ii i ;. Evety' btW mjh^& of the de* 

' feodafit; except tl^at of the iarn^^ 
and alfp every ‘defeffive iiddition, are 
as fatal in an indiflxhent anappeaU 

iia. A»i;/«p.7rifrof the defendant’s name 
of baptlfm may be pleaded in abate- 
ment, ' ib, 

123. The addition of ** knight ” inHead 

oi karenet is pleadable in abate- 
ment,” ih 

124. If Garter kin w at arms be not 
ilyled Garter in an indiilment, it, or 
the omilhon of any other name of 
dignity; is pleadable in abatement, 

3.7 

125. The omifiton of the defendant’s 

name of baptifm is, ferbaps^ equally 
fatal, • ih. 

226. Indi^lments arc within t. Hen, 5; 
c. 5. concerning additions, and there- 
fore the omliiion of thcl’c additions 
yvhicli that aft repnires arc equally 
fatal to an indiftment as an appval, 
if procefs of outlawry lie upon it, 37. 

f. 70 

227. It is afrital fault to apply Tuch ad- 

dition to the name which comes un- 
der ihe aiiit/ dUltis only, and not to 
the fi; il name, ‘ ib, 

128. It is not material whether any ad- 
dition be put to the name which 
comes under the dlias dicrus or not, 

ib» 

129. It is fo great a fault to put no ad- 
dition to the firft name, that the omil- 
lion of it as to one defendant renders 
the indiftment vitious as to all, 37, 38^ 

1 30. An addition in Engliih was always 

as good as in Latins ib, 

131. Where feveral defendants have the- 

fame addition, it is fafefi to repeat it 
after each of their names, 38 

kjs. Where the fon is of the fame name 
and addition with the father, he ought 
to be diftingnilhed by fome further 
deferiptiem, ib. 

133- What is a fuflicient addition of tl-.e 
eftate, or degree, or myHery (Fide 
AffjtALj, ii. 


cdnhty, of the qeTendant, oiighi to 

. .be' added 

In what cafer 

maybe falved by the aptpeafaiiceijand 
plea of the defendant {Fide A? At^, 

i ^ ‘ 

136. How OTHER rERsp«» 

DESCRIBED, 58 v,fo 7 * 

137. 1 hey muft be defcribedi'with 

. venient certait ty, fo as to enable ^ the 
Court to impofe the proper fine j. ?jn 4 
to enable the defendant to make Jds 
defence, or to plead the indiftthe^ in < 
bar to any fabferquent profecutlon, 

138. An indiftment for taking 

fums of di^vers perions for toll, witlv- 
out nan.ing anyperfoiis in partlcttlar, 
is na light, ib» 

139. Where^ in common pref^mption, 

it may be very difficult, if nofitnpof* 
fiblc, to know the names of the per- 
fons referred to in an indiftment, it 
may be good without naming any of 
them : intlanccs given, 3S, 39 

140. In many Books it is faid, that re- 
gularly the peribns offended, a,S \ycll 
as the defendant, ought to be 'Cer- 
tainly deferibed in every indiftxxkent, 

39 

141. An Indiftment for fteallng 

doftt pectam fanni Jinci cujufjatn j, 5 . 
without adding de bonis et attollie, is 
infuliicient. . ib* 

142. VVJiercver the perfon injured is 
known to ^:e jurors, lils name ought 
to be put into the Indiftment, ib* 

143. An indiftment for an afTault 

Johnt pariih priell pf D. in thb coun f 
of C. is good w'ith&ut mentioning hif 
furname, 4-0, . ^ jjt 

]44« If an indiftment for % 

wrong done to a perfon wcUrkiKHira 
deferibe him only by his nanieof brp* 
tifm, witimut fome addition 
tinguifli him from others of the j&iM 
name, can be good ? 40 

145. An indiftment HeaTiiig^ this / 

goods cujufdam ig/toH U good* ij* 

J45,A 
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AjJ^pfipagsy sir tbAir^lty in tb« 
derc^ipuon of the^p^ iDjured will 

M wh«re one 

fradiSi* 

wkero no j/S^ was mentioned 
^ h&hrci Page 40 

j ‘ 

•^4:7,. But if the indidment will be ^ood 
‘ Tby they Ihall be 

' ‘ coiiMered ayfu/plufigie, 4 1 , { N ) 1 2 

l48.Jf the word ” aforejaid^* tdax \v\^ 

' equ*d uncertainty to two antecedents, 
iitcfiilmcnt is void, 

;i'49. Itis not nccelTary, in an indictment 
f pf death, to alledge that the perfon 
killed was in the peace of God and of 
9ur Lord the King, ^ c,^* 41 . f. 73 

>59. How THE THXNO MUST DE DE- 

sq.RiBJB.D, 41. f, 74 

^51. No indictment can be good which 
. wants convenient certainty of this 
kindi 41 

1524 An indictment for forging a leafe 
. ;,ofceTtain lands, without naming loiT^o 
' : one certain pared , is infufiicient, 4 z 
iX-y An indictment for ilealing the goods 
. ^add chattels ofJiS, without any far- 
"ther defeription of them, is void inr 
yrunoeTtainty, ih, 

1^4. An indictment for trefpafs in t^a:o 
clofes of meadooAj or pajturc ; or ior dl- 
* verdhg quandeem partem af^ur running 
rirtnh fuch a place to inch a place ; or 
for cngroJTing magunm quant it at uti 
fixdimnie tt feenlf ov'di verfos cvmuks 
j^Hich See. &c. &c. without Viewing 
hjow mneh of eacii, is void for uncer- 
■ talnty^ 42. f. 74 

cafe of the King ‘i/. IVet-a^ang 
' 42 

•iji. If an indictment be uncertain as to 
/Qi?i»;particuIars>o*nIy, and certain as 
;|p,th|,rdUjit is void only as to thofe 
^JwHi^h are uncertainly exprclTed, and 
^bbd as to the rafidne* ib. 

jWhcthjx ^ iridiftment of larceny- 
liie^pd without ;€xp reifing to whom 
livtfKproaeity: belonged, if it be for a 


158. It feeim qaertibnabtei Whetfier tfi8 

■ j^riceof the goodsr be bthbtWife hfetSef- 

fary in an indiClment of tref^hfs than 

. to aggravate the fine ; or in an in^ 
diChncnC of larceny, other thaa, to 
iflicw the ofience. amounted , to grand 
larceny, 

159. How an indictment :must 
state time and place, 44 

160. It is not necclTary to mention the 
hour in an indictment, 44. f. 76 

16 f. But no indictment whatfoever can 
be good without precifely (hewing a 
certain year and day of ihe material 
faCls alledged in it, 44. f. 77 

162. The fheriff’s return of arefcousis 
bad without (hewing the year and day, 
both of the arreft and relcous, becaufe 
it i« in lieu of an indiClment, 44 

163. An indictment which lays the of- 

fence on an uncertain or impoflible 
day, is void ; as where it lays it on a 
future day ; or lays one and the fame 
cfFence on difFerent days; or lays it 
on fuch a day tliat makes the indiCt* 
ment repugnant, ib, 

164. No defect of this kind can be 

helped by verdiCt, 45 

165. An indictment of death laying the 

afiault at a certain time and place, is 
not fufficient without repeating the 
time and place in the claufe of the 
ftroke, ib, 

166. An indictment of death ought as 
well to fet forth the year and Jay of 
the death as of ihe (Irolce, &c. ib, 

167. The words adtunc et ibidem in the 
iubfequcnt claufes of an indiCtmenc 
are of the fame effeCt as if the year 
and day mentioned in the former part 
had been exprefsiy repealed, 4$. /• 78 

168. An indiClment laying the offence 

on the I’hurfday after the day of Pen- 
tecolt or Vtas oi Eajier in fuch a year, 
is good : the reafon of it, ib, 

169. Wherb an indiClment bhargei^ a 

man with a bare pmilfion, af the hot 
Teefurmg fuch a .ditch; no time' need 
be (hewn, 46.1.79 

170. The 
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^^f;ye^ir:of the king'may be dif- 
pini (?4 .with If <:he very year be othcv’- 
wife ruffidently fliewp, 8o 

17 1. A mirtake itt not laying an offence 
on the very fame day on which it is 
afterwards proved upon the trial, is 
not rhaterial upon evidence, 46. f. 81 

i'72. If an mdi« 5 lment charge a man 
with having done fuch a nufance on 
/uch a day and year. See, and on di- 
vers other days, it is void only as to 
the faft on thofe days which are un- 
certainly alledged, 46 

173. An indictment charging a man 
generally with leveral offences at fevc- 
ral tirifes, without laying any one of 
them on a certain day, is void, lb. 

174. The particular reafon of this rule 

in extortion, 46. (N) 14 

175. A conviction of dcer-ftealing, fet- 

ting forth the offence between 8 and 
12 July, &c. is fufficient, ib, 

176. How THE INDICTMENT MUST 

SHEW THK PLACE, 46. f. 83 

177. No iridiOinent can be good wirii- 

out exprcfsly (hewing fome place 
wherein the offence was committed, 
which muff appear to be within the 
jurifdiction of the Court, and be free 
from all repugnance, ih, 

178. Inffances of repugnance in aUedg- 

ing the plaoCi ib. 

179. There is. no need, in an inaict- 
' meiu on a finite fetting forth the de- 

fcriptioii which brings the defendant 
within the purview of it, to u:t forth 
any place where thofe things hap« 
pcneo, 47 

j8o. Where a ftatute makes it high 
treafon for a peribn born within the 
realnt; a>*d in popifli orders, to come 
into or rpmain in. the kingdom, there 
' n6 need to fhew in the indiClment 
whert: iic was bom, ib. 

j8i. A miftakc'of the place in which 
the. .offence is laid will not be material 
.uppVnbt guilty, if thefaCt be proved 
f ar feme other place in the fame 
■ ibunty, * • ^8 


1 82/ Bat 

in the coontyvas-l^jtld^^ 

' diClmcnti all 

ment is made, void by 48 

183. Where A N iNDiCTaiEf|rTivli%?ifx- 

TfATED KY F A LSE WQR DS, 48. f. SlS 

'Til 'Ll 

2 84.,, An indiClment fhall not be a^^a. 
for any falfe c0ncord benyeen|ufei2^* 
Jiariti vs and the ndjeSlive, * ' ’ 

185. An indiClmcrttagainfftwb 
laying the faCjt charged againjl^’^ 
in the fingular number, is infafeciciilt .; 
the jn obubU reafon of it , : < 

j 86. Such a defeCl cannot be aiftcmded, 

ib. 

187. Whens an indiftment lays the faCl 

in the pUiraJ number agalnff two, atld 
it is found iilla 'vera as to One only, 
it is good, 451 

188. The wordy^/urf inffead of /dwt\% 

not fata), ; .4b, 

189. Formerly an indiClment whoHyr 

in Englijh^ was void by 36. £dw. 3. 
c. 15. But by 4. GeOi z. c. and - 
6. (ieo. 2. c. 14. all proceediifgs. 
fnall now be in Englijh^ See. except 
terms of art, &c, .. ib. 

190. Jnffanccs where a word which Is 

not iMtin would have vitiated an in- 
diCiment, 50. f.l Sy 

19 1. Nothing that can be reje^ed as 

furplus and immaterial ihall viti,al;egui 
inUklment, , - jO 

193. Receivd inffead of receiwdhtas been 
adjudged immaterial, 51* (N) 

193. IJr.dmQod inffead of under^oidhp 

been adjudged immaterial, 51 

194. Where a whole word was 'omlitcfi! 

in reciting an indiClment, the oinimbn 
was held not material i 

195. The rule is, •wber& tbe miJUfidW 

addaien /f a letter ddes not chdkjgg ite 
wrd/o jto mah it dndtheddjishPdi^ 
variance is not materiali ' ' ' 

196. But if the xnifredted word i*'^ 
itfelf a nvord, though hot intelfigiBle 
wiih the context, as air** for 

there the variance is fata]> ^ - 

903 197, WhaP; 



lE5?roV®4-» QE MATTBR8. 

while ,ap9. Whet^^bb. t^e words 'Sv^ et 

" ^;yUifr«i were holpen arjisis*’ arr nccsssarVj7^s^<«55. 

SM^‘- ^®S 3 '- ■ >'■ 

V/heRR the bPFEKCfc i ndict- 210 . Whether the words^^^w/rA/iirm** 

MAY BE LAID JOINTLY, AND be necclTary, * ' is* 

ijWaiB KB SEVERALLY, 53. f. 89 ^u, No indl^mcnt OF inforn^aticn^-can 


"199. I^an ofFence whoUy arife from any 
ukH jointa£l, wiiich in icielf is crimi- 
1^1,. wit oouc regard to ai^y particular 
perfpnai default in the dtrfendan., the 
indUlnient may either charge the de- 
fepdants jointly and ievyaily, or 
jjoihtly only, ii* 

.. ECO. Jhdances in which indi^lments may 
be joint or fevera), 

, $j>u Though the words of an ipdi^- 
iiient purport only a joint charge, yet 
(bmc of the defpndants may be ac- 
ouitted, and others convidUd ; for the 
iaw looks on the charge as feveral 
igainfteach, iL 

iC2. But vvhere the offence doth not 
wholly arife from the joint adlcf all the 
defendants, but from fuch a£l joined 
With fome perifona] and particular de- 
ifofl or omjffioii of each, without which 
it would be no offence, the irididlment 
sBuft charge them ieVerally, and not 
joimly. ’ S3> 54 

E03. Keeping a bawdy-houfe, ualawfui 
> hunting deer, maintenance, or extop- 
, fioD^ may be laid either jointly and 
feverally, or jointly only, 

Ni 04 « Following a joint trade againff 
5 . lijis. or Tor rroc i epairing a iheet, 
inuft be fevcral, 

Several defendants cannot be 
j6i,nei hv pprjury ; but two may be 
in an aifault, and in a libel, 
54 -(N)i 5 

*4^ in what cafes fevcral of- 

fenccfi of fevcral perfouS may be 
.^bicd in one ir:4iftment, ' ’ 54. 

>4oy» 'One iodld^fment agan^jl two juft* ces 
'' >#or not enquiring of a riot, or agetinff 
two pcrfpns for fpeaking' the fame 
Wprds,, piay be <m 

Bb8x .^tirnr, if one indidlment can bn 
federal for having inmates iii 
[ilimir houfes; of fo^ negledbing a day 


be good, except it exprefsly fuppofe 
the offence to have been done a^alnfi 
the peace of the king in whofe reign 
was committed, tb. 

212. But an information for intruiion, 

or other wrqng of a ciWI nature 
againit the king, does not require the 
words contra pacem^ ib„ 

213. In what manner an indii^ment for 
credltng a ivj?ir, done in one reign, 
may be made good in another reign, 

56. {. 93 

214. It feems that the words contra co^ 
ronam e't dignitatem regis are not abfo- 
lutely neceilary in an indidlment, 58. 

f. 94 

21^. ^esrs, if the words in contemptum 
re-g7j are necelf ry, 5^* f- 95 

216. It feems the word illicite is not 

abfolutely necj jlary in an indiflinent 
at common law, efpeciMlIy for a riot ; 
but where a llaiute ufes the word un~ 
la^afullyt the indidnient on it mull 
ui'e the word illicite or fume other 
taotamcunc, 59. i‘. 96 

217. Whether a defective in- 
dictment LE AMENDABLE, 59. 

218. No criminal profecution is within 

the benefit of any of the llatutes of 
amendment ; andthcrefore all amend- 
ment which can be riiade inuft be by 
the common law, ib, 

219. Generally, an indidment removed 

from ah inferior copft can in no cafe 
be amended, 59* f* 97 

22q. But the body of an indiftment re- 
moved from Lv^don may be amended, 
bccaufe the tenor only is remorved, i 4 . 

221. ^iA'vc, if in either cafe an Amend- 

ment can be made vytien the record is 
' filed, " ' '"V • i 4 . 

222. The caption of an Indium, ent from 
any place piay, upon motion, be 

amendedi' 





‘ with 

■ during t^^e Term 
in whic h it came in ; but not in a fub- 

: lcj}OC:nV Ternij, Page 6o‘ 

And if it can be amended 

vafer it'is filed, ib, 

"^24.. ‘The want of continuances in a 

. record of attainder of ielony cannot 
be amendei, ib. 

225. No difconllnuahee in any crimi- 
profecution is amendable without 

confeot, ib, 

226. Bat a mere mifprifion in joining 

iiTue in a criminal profccution may be 
amended at any time,. ib^ 

It is every day’s prafiice to amend 
criminal informations, and the plead- 
ings thereon, by rule of court, while 
all is in paper, ib. 

228. And if the record may not 

be fo amended by the paper book nt 
any 'time before judgment, ib» 

229. A hill of indicitnciu as to matter 
of form may bo amended by the Court 
with the confent of the grand jury, 

61. f. 98 

230. ThK FORM OF INDI CTMENT UP- 
ON SrATUTE, 61. f. 99 

231. There is no ncceffity to recite a 

public Ratutc upon which a profe* 
cution is founded ; for the judges are 
bound ex officio to notice it ; and if 
there be feveral Ratuies on which the 
oiFence is founded, the Court will take 
that which is molt for the king’s ad- 
vantage, 6t. f. 100 

232. What mxsrecitals are fa- 
tal, 62. f. lOI 

233. If a profeculor take upon him to 

recite a public flatuie, and materially 
vary from a fubilantial part, and 00:3- 
plude coiura formam Jiatuii^ he vitiates 
the indictment, 62 

?34*; luftances given In which a^^ari-- 
from , the Riitute on which the 
prorecution is founded, ^niiates the 
;indli 5 lmeiitv ‘ ib. 

235. But iHe omiillon of a fynonimous 
word/ having no other rneaning ihaii 

■ IS fully in the words 

arf recited £ pt the joining of 


4t«5 rillttwfl wlMiy (jm* 

m as 

figniiyitxg’fuch things as genpciaUljLiiir 
clude’cHw another, 

InRanccs in iMaRranbn afi 

237. No advantage tan Be takerif’i^atiy' 

pan of a private Ratutej Withrout^ewV 
ing fuch private iUfuce in a-^f$)pec^ 
manner, 6 

238. A mifrecital of the place or, - ■time 
at which ths parliimeot in whiefi the i 
ftatute pafiVd was holden, viiiatcS lbe 
indiflmcnt; inftances givoh, ' ^ 

239. A repugnincy alfo in fetring fo^th . 

the time when the pafliambit was ; 
holden, is fatal, . fb^ 

■A 

240* It feems, that the adpi'^llS^n of the 
party with rcfpefl to the mifr^cited 
ilatute will not make good the in* 
didment, "64 

241. Whether the mifrecital of tlie^rir/f 
of a Ratine be fatal, 64^ L 105 

242. A variance in reciting a Ratttte to 
commence alter the matci^, whera 
the Ratute is exprefs that it fhklcom* 
nience after the feifions, is fatal, 64> 

. 4 ioS 

243. Se^ qutere^ if a variance iio avsay 

altering the fenfe of the Ratate dpes 
any hurt, ,64 

244. A variance from an rw«Sji(r>ir//{/ 
part of a Ratute docs no hurt,<: 63 

245. If a recital vary only^hi fucK a part 

of the defeription of the pifenefe %» is 
p^t into the ilatute only, Way of 
flourifh ct ex abitiidanii, and ntikes |ip 
tiecelTary ingredient in the offence 
prohibited^ nor needs any probf^H Is 
not fatal, . • \ ^ 

246. A mifrecitil of the prcktnMe Si? 

Ratute is not material, whes&i|W. fub* 
llantial part of the purview w>^ell 
cited, ’ , *o;r 

247. The Court has n<!it been 'Rridt i^ 

' recitals as formerly,, and if aii judkft* < 
itiCnt fully recite a Ratufe foj&r t^^^^ 
concerns thuindidmhnt, a snirprlfioti 
in what concerns otl»r 

O 0 4 





^ lPtfjf/65 

# 4 #; ai^W Vpjiflibfi’ pf'A claiilp oir a 
‘ which brUlaiiiii what^tht 
ISfiHf^bHeit dpds no Hart.’ But fee 
. ^3' rfllc^- ■ ■' 66. i* f 09 

Tif? OfPfiNCfi MUST 
* BROUGHT WITH IN THE VERy 
W^aoS^ OF THE STATUTE, 67. f. 

' ^ ' ' " ■ jlO 

^5% CJnlefs the ilatute be recited, nci- 
' l^ec: ?h6 .\y6^^^ contra formam ftatmi^ 
iiOT^^anV ^ or 

will make good aii indict- 
WhieVdoes npt bring the oixence 
^ithiii all the macenal words of the 

^7 


S51. Every indictment muft bring the 
^ 'i4^fe&dant within all th^ de'rcripiioRs 
hlentioned in the body of the adt, ex- 
iept t^cy arc fuch as carry with them 
the bare denial oF a matter, the a^ir- 
matioiD whereof is a proper and natu- 
ital plea for the defendant : this rule 
iJlcAratcd, 68. f. 112 

t j:-E. Tn deferibinjg the defendant, there 
■ is no need to fet forth the p|>ice 
whjer’e the thing happened which 
brought him vviunu ihe defeription, 

'*■■;■■ 68 

®53' defendant, it is 

‘ ‘ lafecicnt to fay * that he, exijiens io 
; and fo, did the fadl, ilf. 

254. Tfierc is no need to alledge in an 
' jiodiClmt^nt, - that the defendant is not 
Vithiq the benefit Of \h€ provifoes of 
it is’ founded, 68. 

■ •" rus 

2jr. BUj^ a ren^i-'i^ion on a penal flatutc 
■: , pu^ht exprefsly 10 fhew that the de- 
JfenHWt ts riot within ‘any of its pro* 

; the rcafon of this rule, ' 69 

-v • ■■ ■■■■ ■ '■ 

Swp. Ifa flntpte whereon an indiClment 
‘ i^ogrppndetil.^cpa^ rtpiicd,. 

,gCP^:rai. concluaba cUtra firn^ 

v^^itf;^ap^'y it' erf' a dr- 

. fneptiQ^^^^ thp ^tujtc, 

v^^Vich would be fatal wttLpat fubh r«- 
; jChal ap4 cpnclulion, * ip. 


tip Ent the , 

feription of thiibijtft tor ’ tbii^ 

6r perfons concerned, or of the con- 
ciuiioQ tonin'a pificmii 1^,. tti Mpf efs and 
direCl: allegation , trf die itfeif, 
cannot be fupplied, ' P^g 64 

258. An ipdiamcittgr^ifndcd^n a l]^^^ujP5 

which will not maintain it, m^y be 
made good as in com- 
mon law, l iS > 

259. How fur it is nece/Tary for an in- 

diClmcnt on a llatute to conclude con^ 
tra formam ftatuU» 70 10 7^ 

260. What ought to be the form of the 

caption of ap indictment (^rr Cap- 
TIO?0^ 7? 

261. Upon what proofs and within what 
time after the offence, an incliflment 
may be found Evidence), 76 

262 . In WHAT CASES AN )NpiCTM2NT 

MAY BE t^ASHEO, 83. f. I46 

263. The Court, in diferetion, may quafh 

any indiflment, the judgment upon 
which would be erroneous, 83 

264. Judges are in no cafe bound rx de^ 
bito jujliiia CO quaih an indidrnent, 
but may oblige the party 16 demurs 

83. f. 146 

265. In heinous offences, the Court wiil 

not quafii the indiflmeht ; neither wilt 
they if the lecoghiiiancc or certiorarz 
is forfeited, 83 

266. The difTerence between quafliing 
and arrelling the judgment, 83. (N) 

' ?S'' 

267. On the pgrt of a profecutor evep, 
the Court will fee that no milchief 
enfues; and will impofe terms before 
they quafh an indiflment^ ^ zb, 

268. Where the objedlion to the incUd- 

ment is, thR^ thp.Co.urt before whom 
it was taken had hot jurirdi^ibn, the 
Court will not put the parry tb a 'de- 
murrer, but will quafh, zi. 

269. By.y. Will. 3. c, 23. no indiftment 
lor high treafon, &c. &c. fSall be 
qualhed od imution of the^frifoneh,*!^- 
lore evideioce! giveiv thereon itubpen 

Uc* ^ 

270, Ani 



A QF piAjra&aas, 


ASJ wxxccpMooxaa by? taken on 
iU$ 4et nft^r pln/i |>Jf544ed, 

1. 148 

ayf, ^ifre, Whtftber the Conrt will 
qualh ait t^armafiM, ^4. f. I49 

^72. What may be pleaded to an indidl- 
ment* and in what manner* S4. f. 1 50 

^73^ The defendant may plead any plea 
inahatement to a felony, ind alfo plead 
over in bar, and alfo uLe the gtmral 
iffue, ib, 

274. Whether it is a good plea to an 
indidtment that another i& depending, 
ch. 34* f I 

y?;. What is the proper procefs on an 
information P&octss), ch. 27 

infamy. 

7. Whcic It difibles a man to be a wit- 
nefi or juior (Set fcviDBNCE, Ju- 
rors), 436 

2- How fa I infamy is cleared by pardon 
(6^r pARDOir), 357 

INFORMATION. 

!• Inform itjons arc of ivso Linds, 
at the iij the king and tam^ 85. 

ch. 26 

3. TnWHAT C^SFS AN INFORMATION 
AT THE sun OF 1 Ub KING WILJU 

2.1 b» 85. L X 

3. Informations will lie for offences rj a 
^public naiutt^ done either to the king 
himfeif, or to a fubjcdt: iniiances 
enumerated, tbm 

4 Information will lie for offences 
again (I ftaiutes, onlefs cbprefsly or 
iittplicdly excluded, 86. f. 2, 

j. No information will lie for any capi- 
tal cuoie, or for nufpriiiou of treaion, 

80. 1. 3 

6 W*^\T OUGH I 10 BE t Ht FORM OF 

SUCH ILfOrmation, 86. 1. 4 

7. infer mattpn is in every refpeft like 

^qdtdment, only that tndi^lmeDt is 
iouni b) the Oaths of twelve men# 


liiid mformatiqo>Kii^ ^ 
ot the ofiioer who eachit 

8. Wha^fofvex ce 
aa nuliaroeiJUtV, 
fary io^ an inform^Uoa,;. the 
parts of the crimh mm IjC^ | 
found in the one, and a)ledg( 
other, and not ty way* of 
recital, ‘ 

9 Exception as to an Informati&i^m 
perjury, Jf, 

10. By 4 ^nd j. Will, and Mary^<. i 
the mader of the crown 
not, without the expre(s ordeft of { 
Court, file any information, poy 
procefs thereon, until he Has tak^ A 
recogni^dncc from the proffcuiq^ !|l 
20I. to proceed with effedl, &c. ^ 

SI. The recognizance (hall be filed j|4 
the crown ofRce for the purpolG^ of 
public infptdt on, 

12. In what caf's the Court will ord^r 
an information to be filed, 89 to 9} 

13. How party may move the Court t6 
fet .'fide picQcfb iffued againft kiiif 
previous to a recognipnee having 
been given by the infonner^ 9I 

14. WHLRETHEDEFSNDANTSSf^Ait 

fl Alii COSTS, 91 <09$ 

15 . Op informations vyAE^ 

RAKTO, 


INFORMATION Qpi TAM. 

X. In WHAT CASES XT WILL trs, 109 

2. It will not lie on any penal 

unkfs the whole or part of the penal^ 
be expreisly given io him who will 
fuc for It, 4 104. f. ay: 

3. Where a penalty is given to aft In- 
former, any one may fue for tt^ a(4 
lay his d image /axn fro domino rm 
quainfrofnfjb^ 

4. Where a ffatute prohibits or doftt- 
munds a thing, the doing or omiffidis 
Whereof is an lokfnediate damajgh w 
the party, and concerns the 

the party gnev^U may {at 
gtitfam^XSca ^ ipj 

3. Wherever 
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bngri* to have a fine 
tMi sn 4li£tifiit on a ilatute^ there ve 
jtuffitmrf opimone whether the a£lion 
imtf br^ibrought Utm frtt dmtno^ 

Bagi 105 

What ooght to he the form of an in- 
formation or a^ion fut tarn, 105. 

{. 18 

TIvm is no need to conclude contra 
fmeem, 

$9 if it be neceiTary to conclude 

' id coittcmftum rtgts^ th. 

They need not recite the ftatutc 
whereon they are grounded, tb. 

1^. What mifrcciiaU of futh fla^utc will 
befataU^^’^lNPiCTMLN r,isr<?.234), 

10s 

^ l« How far it is ncccflary to bring the 
cafe vmhin the very words of the lla- 

tttte(5tfeUDicTMfcKT,iVtf ^51.). lo^ 

I a. How far U is neceflary to conclude 
conii a fotmam Jiatutt, 70 to 7 3 

ij. In what cafes one may have juJg- 
^ anent on a lUtuce, in an adlxon brought 
att:ommon Jaw, 70 

14. If an information contain feveral 
“^offences againft a ihtute, and be well 
laid as to feme only, the informer 
niiay hai^ judgment tor (o much as is 
well laid : indanccs given, 106. f* 19 

|<. If the whoL time that the defendint 
*^baih otfcndcd be expreffed ineonfiil- 
CDtly* liie whole is r^pu^uant and 
toad, «o6 

16. i^n infproier on a jut tarn ftatute 
" may have a writ againft tne defen- 
dant, either quas ets debetj or g tas 
Mt Met, which is geod, in the decli- 
nation, in the name of the plaintiff 
on^y, 

VI* if *hc writ or cou»>t need ex- 

prefs that the aHiuon was brought for 
the king as well as the party, id, 

every information muft tc in 
this form, that the informer tarn pra 
tige pr9 /apjo fequetur^ 

I even where the ftatute gives one third 
JJf the penalty to a ih^a pcrlbn, 107 


19. How the form of the information 
ihaQ be in fuctcafr, B^fg^ 107 

ao It is fafeft for every informition or 
adtion gut tarn to demand the very Turn 
due to the intormer, and neither more 
norlefs, lo;*. C 21 

%t. If an aftiofl On a ftatute demand the 
whole forfeiture for the informer, 
where the ftatute eives part of it to 
the king, it is infufficient. Sed quare^ 
1! It IS nut good for the part due to the 
king, 108 

22. Slucerct if where the quantum of for- 
feiiurc depends on the finding of the 
jury, a blank may be left for the fum, 

lb. 

23. A popular a^ion may corclude ad 

g 7 '’tf damnum, without adding of the 
plaintiiF, tb. 

24. By 18. EHz c 5, no perfon ft U 
bt fued upon a penal ftatutc, but by 

** way ot isitcrinaiion or oiiginal 
aftion” — if fuch ftatute inflid a 
penalty 108 f. 2z 

25. But former ftatutes, which cxprcJ ly 
give a recovery by bill, plaint, &c are 
not within the exception of this ad ; 
the rcafon of it, 

26. No luit by bill or plaint, b> a pi’ri/ 

gnevtJ, fuing upon a clauL m pliodlv 
relating to hi Uicif only, u within tnc 
18. Lliz. c. 5. 108 

27. But where the party paiticulaily 

gneved fucs for a forfeituic ^.eptral’y 
iimucd to any who will iuc tor u, he 
IS as much \/)tlnn the reftraint of the 
ftatute, it he were not the party 
grieved, 109 

28 In an adion on a ftatute againft an 
ofbeer for not qualifying, it is fafeft 
to (hew when me dcfcnd>«nt vyus ad- 
snuted to his o^ce , that he negled- 
ed CO qualify in time; and that ie 
exercifed the office after the neglcd^ 
109, f. 23 

ap. The fad is fufSciently alledged after 
a quod cithi in a qui tarn adi^n, but 
not in an informaiuoQ, 1 lo. f. 2 j 

30, Where a ftatute appoints that a pe- 
nalty ihall be recovered m any of the 

king’a 
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(chi^s courts' ©friTCod. the 

indifled before jailices of oyer 

anS /(fr^/^rr, . IfO. f. IJ 

j i;. Where a ftatute limits fpits by an in- 
former ymtam to otijer coklrts^ yet 
any one may, by cpnilrudtipn of law« 
exhibit an iaformaiion in the exche- 
quer for the whole penalty, for the ufe * 
<61 the king, ih* 

-3a. In, WH AT COUNTY A QIJI TAM 
action OR INFORI^ATION MAY BE 
brought, . X 10. f. 26 

33 * By 31. Eliz. c. 5. the fuits by com- 
mon informers on any penal (latute 
Ihiill lay the offence in any ocher coun- 
ty but where the matter alleged was in 
truth done, which pjay be tra- 
verfed by the defendant, ib, 

34. Suits for champerty, buyingof titles, 
extortion, the king’s culloms, &c. or 
ufury, or foreftalling, &c. are except- 
ed from the reflraints of the a^l, ib. 

35. All fuits for unlawful games, for not 
having bows and arrows, for uiing a 
trade contrary to 5. Eliz. (hall be fued 
in the general quarter-U flions or af- 
fixes of the fame county whcfc the of- 
fence .lhall be committed, &.c. &c. 

110. f. 27 

^ 36. Thedefendantcanonly take advan- 
tage of the offence being laid in a 
wrong county {^See fitprat No. 37.) by 
way of plea, 1 x i. 1. 28 

jy. The faid claufe extends not to any 
fuit by a party grieved, or by the at- 
torney-general,' xii.f»z9 

38. The claufe {^ee Jupra% N* 3 , 34.) re- 
' Brainy net an information in the 
king’s bench or exchequer, for an 
oftVncC happening in the fante county 
where thole courts are fuiing, for 
the prerogative of ihefe courts (hall 
not be reltrained withou t expr^ fs words, 
lu. 1. 30 

3p. By 21. Jac. I. c. 4. fuits for offences 
againftany penal'rtatute by a common 
iink>rmeri ihall be commenced by ac- 
tion, bin, plaint, information, or in- 
efif^ment, befbre juftices of niji 
pritts, oyer and termin$r^ and 
: the peai$. 


id eve^ coaiirtf?^ 

wherein therbB«nc»» pMditeiODmni^ 
ted, only It 

who fitall coimxidh^ijl^^ 

f. 31 

The fame jirc^eil 
in every poptfl if 

accord ng to this ad, a; in 90 Adian 
of trefpafs vref w^mrrn 

41. And all other in for 

therby t^e attorney >gpnef4l 4^ 
oificer, or hy a cornmon inforqi^pr or 
Other perfon, (hall be Voidi -fb* 

42. If on the general iflue the ptfenot 
be not proved in the fante ebuety ‘Ao 
defendant ihall not be fbuod 

XI2, f. 32 

43. No information Ihall be died ilikil 
^ the relater hath made path thall ,thd 

offence wa$ not committed in any other 
county. Iff I 

44. No information yu: /am, Stc* cad 

be brought in PFeftminfier HaU QttWf 
penal llatute made before 21^ Jac. x* 
for which the offender miy be profe- 
puted in the country, qnipfs compniv* 
ted in the county where the Colkrt 
ihall fit, 113, i*. 34 

43. VVh(?re a fubfequent Batute giwei d 
remedy in any court of recbrd gene- 
rally, the informer may fue in 
minfiertiall^ notwithflandlng fhc* 

I. n 3 .'«*x .35 

46. Then. Jac. i. gives nojuriiiaiafea 

to the courts therein mentioned over 
any other ofiehces where they bad 
none before, 113, f, 36 

47. The 21. Jac. does not binder the' 

' removal or any indi£lmtrit tho , 

king’s bench by 

it may be cither tried therefor at 
prhft ■ ' ■ . ■ jy . 

48^ A writ of error 

king’s bench to the exchcqu#hh4<h« 
her in a fui mm aftipn of dtbt/t i4; 

. (N):fdrAdr^«"'. 

.49. The want 6r the ^ 

{See ppra, AV. 42.) W naiakf 
the proceedings 



O Ft/ ^ 1 ? BiR & 


.J®K ::;-^m435- 

liii^Aimnt^iof th« 4 Jac. II 0^4. 
'0ujkjfkky l^.ii.y' . 1 J 4 . 4:'39 

TIME SUCH IN- 
f OmilA t jU^TtE B ROUG H t, 

X 15. A' 4a : 

5. all informations, 
,4jac.i?icc. opon any penal ftatutc, 

, forfeiture is limited to the 

||ujpBU 'i^ly>. ihi^ll be brought within 
/iw^ yeajtf after the offenec is com- 
;■■ ' -‘IS. f- 4 « 

jjf jj^ii'And all iofforjnatiohs, dici upon* any 
^|W^fl»il;awte wbe^r^ the forfeiture is 
limfied to the queen, and to any other 
fhall be brought 
year, and 

3q 4ej^ui: thereof the queen may pro- 
^Ut^^any tirne within jtwo years after 
year ended, 

upon exhibiting 
B# in6>4 pm; stion 'on a penal lUtute, a 
%cial note of record fhall be made 
of l;te,v.c^ day^ mpiuh, and year, or 
Iho^i^Bcefc fhall be fued ou the fame, 

- ^ 115. f.42 

*!• Jac. I. c. 5 . fio/uii fhall be 
ftatute, within 
proviiioiis of this until the 
informer iiaih made oath that the 
4$l9Fence was committed within the 
within one year preceding, 
116. i\ 43 

an o^ce prohibited by any pe- 
pa^iiajLnte he alfo an offence at com- 
^ of it at 

^pninion law is no way rellrained by 

tfi^e ilatutesy 1 16. f. 44 

■ ■ . ■ 

57. lf4f«feon a penal ftatute bebrought 
> l^fer the time liniited, the defendant 
; UfCd pot, plead the flatnce^ but may 
oC it in thp general 

ittfbrittatidn be b^^pught 

the y*arj h‘ is’b:ld only as to the 
tot, good as to the, kihg* 


^9. ,';rhe,f 4 rty 4 prieyed {bf 

.■'.Tettr^nt Qf'’.|^Vjjboye-;dl4lRWc? but 
may fue.iiiihe iaiB4^>p:^^ asbelbre, 

60. Suirij* <!mt # /tifj/rff the year 
is a fufficient cOmmeitc^thint the 
fuit to avoid th?e limitaridir of thfefe 

. flatutes, : ii6. (Ni) J4 

61. But if (he writ be not fued out till 

after the year, though ^y reJmion it 
nvouU be \\)uhin the tr?ne, the plaintiff 
ought to be nonfuiied, ib^ 

62* The real day of fuing put the writ 
may.bcihewn in the pleadingb, ib. 

63. S^utere, if a fuit by z eoinmm informer 

on a penal flatute which firfl gi ves Bn 
action to the pariy grieved, and, in his 
default, aftrr a certain time to any one 
who will fae, be within the rcllraiist 
Of thefe ilaiutes, 117. ^49 

64. And quferet whether the exception 
of certain offences out of the 31. Eliz. 
c. do except the faid offences, 117. 

f. 50 

65. By 31. Kliz. c. r. none but the party 
grieved lhall inform, £:c. upon a penal 
ffaiute, if he hath been ordered by any 
of the queen’s courts not to fue, &c. 

66. A corporation cannot fue as a com- 
mon informer, {H)inMarg. 

67. The king cannot be nonfuit in any 
information or adion wherein he him- 
felf is the foie plaintiff, 1 17, f. 5 a 

6S> Yet an informer qui tam, or plain- 
tiff in a popular adion, may be noiir 
fuit, and thereby determine the fulcj 
as well for the king as for himfelf, 

1x8 

69- The attorney-general may* enter a 
noli profequi to any information by thp 
king only, ^ *7* ^ 

70. Whether the informer or defendant 
may appear by attorney, i ^ 8. f. 

71. By 18. Eliji. c. 5. pvery 

^2\\ exhibit his fuit ;\ti prppef per^p^ 
^^^p^rfue the fame q%\^ by himfelf pj 
his attofAcy, ' - V ' g > 

72. By 



1 tilt 


#*; tr to; §• thedfefendant w 

' i peftit roitj if feiilaWe t>y lawi or by 
leave of th4 Couttv =inajr ai»l»*af by at- 
torncf at the day and time contained 
in the firft precefs. and fhall nOt be ^ 
urged to perfonal appearance, or to 
put in bail to fucb Aiitg, 1 18. f. 55 

73* 3*’ c. 10. this fhatl extend , 

only to fubjeds natural-born, and to 

deniaen;, 119. f. 

* 91 , Of costs on an information, 

kc. ^‘9 

7J. An informer upon a popular flatute 
can in no cafe h«ave coils, unicls they 
are exprefsJy given him by fuch fta- 
tute ; ^be realbn of this rule, 119. 

f. 57 

75. But an a 6 lion on a Hatute, by the 
party grieved, for a certain penalty 
given by a popular flacuce» is withm 
the ftatufe of Qhuceftert which gives 
the demandant his coils in all cafes 
where he (bail recover his damages ; 
and fuch penalty is in lieu of damage, 

ib* 

77. No coils lhall be recovered In an ac- 
tion on a Iluiute creating a new oflencc, 
which gives no certain penally to the 
party grieved, but only his damages 
in general, 

78. But the jury in this cafe may give 
the party a full faiisfadlion by way of 
damage', 

79. By 18. Eliz. C. 5. if an informer on 
a penal ilatute Ihull delay lus luit, or 
difconiinue or be nonfuic, or have 
judgment againil him, he ftiall pay 
the defendant his coils, charges, and 
damages, &c. 

80! No on any ilatute by the party 
grjcyed is within the purview of this 
fiatutc ; it relates to common inform* 
ers only, I2i, f. 59 

8 1* Sot by 33. Heuv 8 . c. 15*. and 4. 
Jiic. I. c. 3, if the aflipn be fpr iome 
(rtfHbhal injury, or if the plaintiff is 
Jtitltltd tb he (hall paiy them, 

it' V^fdidl dr Sbafuit, to the defen- 
dan4 ’ *21. f.J9 


former becifife the Court bW'no j 
diaion,0r bectttibabedbkuteiotiti«hich 
be foes ai difeontiiiUed, yatflte 
, pay cpfts within the i8*. 

83. In an aflion f ai 5 < Elilab joc 4« 

the plaintiff dial I pay coils, 3 $<7 

84. Determination on this 

85. Of pleading to an 

TION 9UI TAM, 

86. The defendant mail: 

whole lime laid ; if he have hby,fije- ^ 
cial matter in jullificatiOn, it fhdmfae 
alleged with certainty j but if he pfesd; 
the general iiluc, he cannot aHdypJcfl 
a fpecial plea, . ^ ' M 


87. A penal fuh adhialty dependS!i|:» 
maybe pleaded in ^ abatement tb':a 

• fubfequent profecutinn, it being 
red to be for the fame offence,'^ 

83 . It is no objoftion to fuch a plea^that 
the oiFence in 4 he fubfequentfmt^ laid, 
on a different day, ’ 'rf* 

89, A miiiake of the day is npt mktcMl 
on nu! tkl rreord, if the prior jfbit a{$-. 
pear co have been really Srfl com- 

■mcnccd, 

90. Two informations exhibited db tire 
fame day may mutually abate- 
other 5 tor there is no priority, ’ * 

91. The king mav totally.bar a fyip oA 
a per.p.l ilatiite.by a pardon or rcleafe. 
before its commencement ; but >f ;the 
informer a^lually commence hcTord 
the king, hff hath fuch an 

his parr of the penalty, that the 
can no way difeharge it, ^ 

92, The king can in no cafe bar thefuit 
of the party: grievedi nor proccMid ii it 
after the death of the piaHitiff, > t% 

93. A convidliott or acquittal, * of 
jeafe bond fity wbeihet party 
grieved of a common informer, U a 
gpp^ bat to any (uhfequent profe-- 
cution fot the iiimc offence^ < , ik 

94, Sy 4. Hen. 7.* c, 20. if any^ioldii^ 
dant be found pleading any re- 
covery, $ec, or bar to a nopuj..r ac- 





feeifcn db,' 

llgifiie with good (faiths pi*ll reco- 
^ ^ifwdant (hi^ii fuffer 

i^ompiOwenV . »*S 

i®t tbi* ftdkttte the pi sintiff . may 
^^^enewlly, without fli'ew* 
i'lwg Wherein the covin coiifiAed, 126. 

^ :'. 

.’. P^®* ®i‘«> that the 

;ji^a'dtiff in the ocber adiion bad prio- 
(j **4 or on demurrer it will be 
;tad/ i? 6 .(i\) 2 i 

T^, of the former recovery 

' given in evidence on nil de~ 

M j:,ii moft be pleaded fpecially ; and 
ihe pJaintiff may reply nul tielre- 
ford^ or chac it was a recoVv ry by <9vin 
|0 defeat a real prof.cutcr, which the 
could not be prepared lo ihew 
the general iffue, ih. 

P,P Tiffe GENERAL ISSUE, ia6. 

■■ , ■ f. 66 

plead nil Met, it 
^ *'® nothing 

- informer nor to the king | the 
.^tofon of this caution, 1 26. L 66 

^®veral defendants cannot plead 
jointly but they ftiould plead 

feverally, that neither they nor any of 
them are guilty, f 

offence be alleged from 

/** defendant may 

pli^au^thac he owes nothing, or that he 
not guilty; but if it be alleged 
Strom matter of record, Aich a plea is 
i^t good, , 25 . ( 58 

defendant bb within the prs-- 
^isj^ of the ftaruie^ he may give it in 
:^adence on tht? general ifTue ; but if 
lie have mattei* indiicharge depending 
ipS^^ sCpbfequent ftatute, be mull plead 

iW' Sot by ii. Jac, i. c. 4 defendants 
for any offence agsinii ^ny 
lfW»-may plead ihe general ifTue, 
Ecial matter in evidence, 

' ^ ■ 127 

fhatl not prove 
tii* ,p ha ve btren committed in 

J^^ifl:VfhKh■it iiJaidi^he^e- 


ietuldiu ihnil he :focrnid 

■' ^ ■■■ ■ \^P'agi 

ipgn Whether the laft t^ords of theyr^* 
n>ifoo\ this adldo hot re drain the ei- 
ception rerpefiiOg recofancy, cham- 
perty, ficci , to that gai-c of the datote 
which relates to laying the offence ih 
a proper countyi 127. f. yx 

106. Or^THE kBPLlCATIOK. tzd 

107.. A replication to a fpecia! pjca toan 
information in the courts at 
fter, lhall be made by the attorney- 
general only, 128. f. 

108. Suth a replication in a fbit before 

jufticc'i of aflize, (hall be made by the 
clerk of the allizes only, 128 

109. A replication to n general iflue in 
an information qui tarn in the king’s 
bench or exchequer, may be made ih 
the name of the attorney-general only, 

110. In actions tam, the replication 
is to be made by the plaintiff only, 

ik 

2 1 1 • . A demurrer may be niade by an in-; 
former tam^ without mentioning 
ihe attorngy-g^neral, io, 

ill* If the attorney-general refufe to 
reply, the informer may make the re* 
plication himl'elf, ' Ji. 

113. The time which is allowed for 

pleading; 128* notii 

114. Of JOINING ISSUE AND TRt At, 

128 

115. Where the king is to have bO part 
of the thing demanded, but only a 
fir-e or . amercement, there is no neeef- 
fity cither in the iffue or venire faesai 
to ufe the words tarn fro domino^ 

but the party may be finlply 
named, as in d^ions at common lavv ; 
but it is no fault to ufe tbexp, 1^28; 

! ■ f'n 

116. If the kin^ be to hare part 'of the 
penally, it is fatal, and not ahiend- 
able, after verdifl, 'not to tnehiion 
that the plalntifT fues tam fH^ domino, 
^€* in the joining of Ihe liTubj fid 

ib. 

117. By 
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BH®* sc. 15^ li® JijryJhal! t>e 

crCOii\p^lW,HtP ^PP?*** WeftwinJIer to 
\xy ai^y. iilae^y.afiCO^^^ on 

® ftWuic c^m^U^ed tliirty miles 
from 

general require it to be tried at bar, 
which requell Aiall be on the back of 
the dtjtrhi^as, 129 

118. By 24. Geo, 2. c, x8. every ‘t'ew/Vf 

facias upon a penal (latute, in 
ntinfter, Lanccfier^ Chfiert Durham ^ 
trnd IValesy (hall be awarded of the 
body of the proper county where fnch 
slTue is triabU, ib, 

119. Of THB.VERDICT IN qiJI TAM, 

ih, 

1 so. If an offence againil a penal flame 
be in its nature, iingie, and feveral 
perfons be jointly charged, yet one of 
them only, may be found guilty, and 
the.reli acquitted, 129.^75 

121. So alfo, if a perfon b? charged on 
a penal flatute for offending oftener, 
or in a higher degree than can be 
proved, yet he may be found guilty 
as. far as the evidence goes, 130 

122. But if the rfFence con flit in making 
J contrail contrary to the flarute, as 
ufury, and it be alleged to be made 
by two, it mull be proved as laid 5 
jor if central i be not pro<ved as laidy 
thej Jhctll taken not to he the famCy 

130. f. 75 

125. Where an offence made penal by 
flatute Is in its nature fngle, one fin* 
gle pcrialty only can be recovered, 
thouuh feveral join in committing it ; 
blit if It be feveral. each defendant is 
liable for the penalty, 130. (N) 24 

^24, Of judgment in qui tam, 

130 

rij. Where the flatute ordains that the 
penalty fh all be forfeited, one third to 
. the king, one third to tlic informer, 
aqd one third to tSe poor, &c. and 
thgf if the offepder do not pay,, he 
f bq cOipmiWcd, &c,^ti)e judgment 
that th^! king and the 

the wkcJejt&c. 

476 


if 

- erroneohs^-- ’ ' " " 

127. "lf;fhe 

the king. a^id'ihe 

er, upon a flatute whldh 

the w’holev it is- eitot^oili.i^lbhlf’^ij^lft 

the latter partv ' 

128. If there be no claufe at 
cerriihg the forfeiture in 

on a penal flatute, but onl^', a" jtiag« 
ment ffuod tonnsiBux efiy it'ivfiil$C^&ta 
for the forfeiture is implied, 

129. Wherever the aft cxpreFei, 

amount of ihe penalty pr fe^^lS ta , 
the diferetion of the ihagiiSfate;^jfi^ 
inuft\be a judgment of 'forfeilhjfd 
well as a conviftion, ' ’ ifc 

130. But where the aft jnflifts a penfltF ' 
in a multipHedyalue, al] thejuqgaiefti/- 
the Court can give is ^uod 

and a new aftion muH be brought c& " 
that judgment for the forfeiture, 

131. One who is convifted of a 

on a penal llatutei cannot he appre* 
hended on a Sunday for the forfeiture, 

132. Op compounding pbna^j^es, 

133. By 18. Ellz* c. 5, no infonMr 00 
plaintiff on a penal flatute, 

pound with the defendant tlli/aftcf,* 
anfwer made in and with the Jeam 
the Court, ‘ 1^4; if 77 " 

134. This datate extends only 

by common informers, and not to 
thofe by a, party grieved, .13a. 

135. But it extends to yt/i r<rw 

ers, as well as to thofe who fhe^foifr 
the whole penalty, : 

136. It extends as well to fubfe^jci^^ 

datutes as to thofe in being at thitfmd 
it was made, ‘ XjM. 4 

1 37- It extends to the Cbmppuiidiii^ 9I 
■ fiiits in court which have 
umih 2s much as to thofe 4 vh W 

438V By 2r. Jac. f. c.i i.'alfjgrhntrlt?^ 

:? '.d%enfatioiw ' froirt the penal tiW of 
^atuiesy-^c,- ire. -^re 

■ "159. B'lili' 
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1m«c to cotfJiOtt'iSid for 

'■ ■'<• ' ^ * 5 «, 133 

f |e^' %*£e above aii not extend to 

ta- 

flrC* ^c*- ■ ^33 

¥fK 'Ail ii^ifhheiit bii' a pbpuTar lUtate 
‘Cjyfot be coirj{ibi3aded alter convic- 


Wtett is the ploper ptooefs cn an 
ch. 27. 
1. 12 to 14 

145. It is queftioned whether there can 
War^ prdeefs againft jurors by pro- 
in;^v/ tam inforinadoDS^ ch. 41* 

j ^ f 10 


A llrrfoiTer ought not 10 be brought to 
^thO'bar irr irons, unlefs there is danger 
brancfcape, ^ 93 >* 9 i 

J U D G M E N T. 


TTh.e “Ootfirt.' 'hw 
ment on a mrlRfdiRea^ 

«i«re not fbirr daya. lelt of the Tem#‘ 
P«^jr 467. itr 

S. Of STATtb'jObCKlSWtS, 463.(1 % 

9. The law laakes no diilindtion between 
a peep and a commoner ; or between 
an ordinary; cafe and one attended 
wiih extraordinary circamffances» ilfl 

10. Judgment for hioh raeAsoMLnet 
relating to the coin, is, ihat the pri- 
foncr Ih’all be carried back \o the place 
from whence h * came, and from thence 
be drawn to the place of execution* 
and be theie banged by the neck, cut 
down alive* hi.s entrails burnt before 
his face, his head cutoff, and hts body 
divided into four quarters, to be dif- 
pofed of at the king’s pleafare, 468. 

r* 3 

ir. In the time of Will. Eofus, judg- 
ment was given againft two convifted 
of high treaion* that one iliould have 
his eyes put out, and the other ix cru* 
cem iollaiur, 468. note in margm 


. Abjuration, No. 5. 

». In what cafes judgment may be f.ived 
by an award of traafporiaiion {See 
Transportation), 292 to 295 

2. "What judgment is good on an adlion 

; Of information qui tarn, 1 30 

-;3* Jiidgnient in high treafon, not being 
vte counterfeiting the coin and feal, 

: (Mi not be arrellcd for mil- 

writing, mif-fpcliing, or falfe or im- 
proper *467 

.4.: 1ft the king’s jDench, upon every con- 
whether by verdifl or confef- 
touj^the party is to have four days to 
move in arreft of judgment, if there 
ib maiiy days remaining of the 
then the lohgcftiiniethat 
ib, 

^ CNi %«Qiivii£^n of homici^y# defen^ 

ih. 

in ar- 

of a fcandalous con- 
. i| | m^ y, ^ 467. 


12. The different manner in which the 
judgment for high treafon is difFercntr- 
ly exprofljd by different authors, note 

in marg* 

13. The proper judjgmcnt at common 

. law for high treafon in countcrfeiiing, 

&c. is to be drawn to the place of exe- 
cution, and there hanged by the neck 
till he be dead, 469; f. 4 

14. Sed quare, if the judgment for clip- 

ping and other offence.^ againft the 
coin, &c. is not to be drawn* hanged* 
and quartered, as for other iiightrca- 
fous, U, 

15. it feems fettled, that the judgment 
for treafon again (i the coin (lull only 

- be drawing and hanging without the 
quartering : the reafon of 469 

x6. Thejudgirtent for petit treason 
is, that the prifoner (baH be drawn to 
the place of oxecution, and* there 
hanged by the neck tHl .ba dead, 
,.-.,,■-469,1.5 
*7. This jtfdgmfftrt AoiiiiilriT AN 

IN ALi. CASES or TREASON IS| th: t 

il.C 



A; OF MAf TEK^S. 


vfiie Ihali M the p]4C« of ex- 

^ii|]an 4 ad|bor«; 4 »ara^^ f. 6 

•1^. Tli« ]adg«ieift agaioA « AtAN or 
WowtMt for a capital felony, 
irto be hanged by the neck till dead ; 
which is entered on the roll, fuf, per 
Call, 47a. r. 7 

19. For judgment in the cafe of mur- 
D.fiR,y#e Execution. 

20. The judgment of yi?;*/ et ^ure^ 

upon (landing mute, 234, 235 

21. Judgment in praemunire ^ 470, 471 

22. Judgment for misprision of 
TREASON, is imprifonmcnc during 
life, forfeiture of all goods, and the 
profit of lands during life, 471. f, 10 

23. The judgment againfl a man for 

drawing a Iword on a judge, or ftri Ic- 
ing in the fuperior courts, is the fame 
as mifprifion, and that his right hand 
(hall be cut off, 471. f. ri 

24. The judgment for ftrihing in the 
king’s palace, refeuing a prifoner from 
the iuperior courts for perjury, or ior- 
gery of the ftatnte. and the villainous 
judgment in coufpiracy, 471. f. 12 

2y In what manner judgment for the 
defendant upon an actjuittal, by ver- 
dict. or upon a plea ot pardon, is en- 
tered, 472. f. 13 

26. The judgments for crimes of an in- 

famous nature, againli the firft princi- 
ples of natufiil jullice and cominaa 
honefty, are difcreticnary, and left in 
a great meafure to the prudence cf the 
Court to in Aid fuch corporal punifii- 
liient, and alfo fuch fine and lien to the 
good behaviour as (hall appear pro- 
poftibnate to the enormity of the of- 
fence, 472 

27 . The judges, upon a convidlion of lar- 
ceny, may in difcretion award the of- ' 
fiendef' xo the houfe of corredlion, or 
infli^ fine and whipping,’ 293. 472 

28. The Court may affefs a Jive, but 
caiinOit award aiiy corporal punijhineKt 
uniefs the defendani be actually pre- 

icat ia icourc, 473. E 17 

^9» Where there arc feveral defendants, 
award ofoae ^ne againlt them 
ail is erroneOttSu 473. f. 18 

you IV. : 


,3P. The Jjhliiiffiipo tad 

v: 

5 1 • A' h-oiniihth the 

yCoart during the is 

fet, not afcer^ar4v ,, |. aot 

32. Jttdgmemo^IoutJawry^ 
lawry), 

33. There nem (hall, be two j^ga^a 
for the fame offence?, , iKJ# 474 

34. Whether judgment at commott law 
can be given on an indi^latent ;,4^- 
cluding centra /Drmamjl^uiip4^%<» 

{. ii5;ii6 

JURIS D 1 C T I O N^; 

1. Whether a fuit qui tarn in a coarC 
which has no jurifdidion, makes the 
informer liable to cofis, 121. f. 60 

2. The 18. Elis, c. 5. for compounding 
penal fuits, extends to courts Whkh 
have no juiifdidlion, as much as if 
they had juiifdjcHon, 132# f. 79 

3. If death at fea, within the admiral’s 
jurifdii^Iion, be cffefVed by a caufe 
%viihln the jurifdiflion of the common* 
law, yet the offence ftiall be tried by 
the admiral. Oomh's Caje* 

JUROR S. 

1. From what county thr jURr 

ARE TO BB RETURNED, Ch. 4O 

2. ' By the common law, they muff in all 
cafes be retbrned from the fame county 
wherein the fa£t was committed, 371 . 

■’■ f. I 

3. In murder, where the Wound is given 

in one county, and the death (hall hap- 
pen in another, the jurors ffudlcome 
from the county where the death ihali 
happen, . 372 

j.. By 33. Ken. 8, c. 2|.''if tresrfoni mxf^ 
piirioii, or xDurder, be exa^ihi^d by 
thice of the privy cdtfecif^^ ihd the 
party <vehemcmly k|ng 

'may grant a IpeciahHOHidiMRn -to 
try the offenders byJofOH's l6dlN the 
county nameddu the 
withftanding the ia^l pfMf ^^oiij^ed 
in a different county,^ f* 2 

^ p S- This 
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vU. rdatcs to 

jcMiiffltfooi don^ 4« r^lm, is, re- 
ripfaWi i,5afJ<l:4(^^.Phi1* and Mary, 
as to murder and milprifion 
jff tiireafQn, it in force, 

ifc .f or the t!nal ;Of treafons done out of 
odiev realmr l.NpicTMtiN'r, No, 

^ .. , ■ „ 2 ^ 

y, The ftarute 33. Hen. 8. c. 23. does 
. not extend to iin accejary in murder, 

: examined.'befere the council ; for w»r- 
;^r is one offence, and being acaJJ'ary 
,ito,it ia another, and the ftatutc Ihall 
be liridly taken, 372. f. 4 

^ 8. Jf goods are ftolen in one county and 
■ : carried into another, or if. a nofance 
be done in one county which proves 
a nafancs in another, the jurors may 
come from either of the counties in 
which i: is tried, 373. f. 5 

,9# From what county the jurors (hall 
. come in bigamy (Indictment, 

^ 373 

10., Fdr felonies in Jf’al^s the jurors may 
n - Cpm^ from the Engltjh county, 

Avhere it may be tried by 26. Hen. 8. 
c. 6. (Indictment, No. i;i), iL 

1 1.. For treafon upon the fea, or in a fo* 
vTCJgn county, dr for felonies or pir.:- 
, cles .upon the (ca (1 n i> i c r m e n r , 

, No, 52 to 61), ilf. 

.i4> Ffom what county the jurors fhall 
jCC>^Die for the trial of an acceffary in 
jpnc county, to a felony committed in 
.'another (Indictment, No. 62), 

i6. 

ij. Froin what county the jury (hall be 
; ixeiurncd for the trial of a foreign 
; , i\L*s v 373. f.6 

A foreign plea is a plea of hluable 
rXnattcr alleged in a different county 
irpm. that wherein the party is indidl- 
jcd or appealed, Of, 

1 5. By the common law, Inch picas can 
ouly be^ tried by juries returned from 
Uae ^imties wherein they are alleged, 
-3731 f.6. 

•liSrif KTud^bfc joined on filch matters 
before a Cdurt that has no jurifdiifliou 

.out 


• out of the ephnty .where it the 
proceedings ini^. be removed by cer- 
iiorari into th^ jcing’s 

ij. By 23- Hen. 8 . e, 14. all foreijgn 
pleas triable by the county upoa in- 
did ments for .petit treafon, murder, 
or felony, (hall be tried by jurors. ffom> 
the county where the offender is ar- 
raigned, in whatever county the mat- 
ter of tht? plea may be fuppofed, 373. 

i\ 7 

l8t This (latute extends, neither to in- 
didments of high treafon, nor to ap- 
psals, 

19. Process against jurors, ch.41 

20. Ju dices of gnol-delivcry may have 
a panel returned by the* fheriff,' with- 
out any precept, by. a bare award : 

- the icafon of it, 575- f* 1 

21. A jury may be fo returned before 
juftices of the peace at their fclTions ; 

whether this does not rather 
depend on pradice than on principle, 

ib* 

22. Juftices cf gaol-delivery cannot 

have a jury by force of a bare award, 
but they ought 10 make a particular 
precept to the fneriff* for that purpoie 
under their fcals, 376 

23. No jury can be returned into the 

king’s bench from a foreign county 
without proper proceis under the feal 
of the Chief J uHice, 576. f. 2 

24. But quare, if (he return for the trial 
of an indidment, 3 :c. in the fame 
county where the Court fits, may not 
be made by a bare praceptum ejl, ^ c, 

376 

25. Precefs againft jurors may be 

turnabltr immediately into the king’s 
bench for trial, in the county vvherc 
it fits, &c. but for an inditiment, &c. 
removed by ca tiorari^ there muft be 
hfiecn days bctwceii the njie. and the 
return, '37®> 3 

.26, Jurticfs in. or^ or ,gaol-(Jeliycry 
may order a j ury Jtd;.be rlrturned ini - 
mediately .for , the. trial of a pfbbncr 

; arraigned bc^re f 4 

. ^7* J«f- 
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ip of ahd temihfr tnay 

the fame 

'3ay oti‘ \vh>ch‘tl;e psiirty is arraigned, 

■ V j ^ ^ P^gmi 

tt. S^t^re, if jrtHices of the pc>ce can 
do like unlefs for felony/ or the 
prifonet confent to be tried immiedi- 
a^Iy;. ' ih 

is faid the feflipii of the peace 
jnay award procefs on felony the next 
day after the indiffctnent is traverfed. 
Seif guerre y if the party being in gaol 
make no difference, ^ ib\ (N) 

30. But it Teems necelTary by force of 
4. and t. Will, and Mary, c. 24. and 
7. andB. Will. 3. c. 32. that every <0^- 
•/r^, &c. fhould have fix days be- 
tween \is$efie and return, 377. f, 5 

Jl, A ntemre before jufticcs of oyer and 
terminer^ returnable at a day certain, 
is erroneous, unlefs the fclEon be ad- 
journed the fame day, 377 

32. A *venire before juftices of loyer and 
terminer may be made returnable at 
the next affixes, ih, 

B3* tf a utnire awarded by juf- 

tices of oyer, &c. returnable at a cer- 
tain day, need Ihew before what 
jjilices it is returnable, 377. f. 7 

34. Where feveral arc arraigned on one 
indidlment, and fevcrally plead not 
guilty, it is in the eledion of the pro- 
fecutor, &c. cither to take out joint or 
feveral 377. f. 8 

3^. lii an appeal, if one plead not guil- 
ty, and tne other plead a rcleafe, there 
mttft be feveral venires, 378 

36. Where there are three defendants, 

the plaintiff may join two in one <ev- 
m’re, and take out another againlt the 
third, iL (N) ’ 

37. Where the fame jury is returned on 
a joint procefs againlt feveral, if a 
jliror be challenged by any one defen- 
dant, he is by necelTary confequcnce - 
draiVn as to all the others, 37S. f. 9 

3$^ But where one jury is jointly return- 
ed before ju dices of gaol -delivery, for 
the trial of feveral defendants, they 
may fever the panel, 17 ^ 


againft ■ tAI eanoot , 

afterwards take- diit^ fetcial ' 

;■ /■' ^ >"-^’'/?ifl5ge-.378 ■ 

40. if no judgment be gfViiil tbaf ^tjm 
juror who is challenged lhall be 
drawn, but only that he ibalk^^fill 
afide fot a time, he may try>dipfe 
who do not adlually challenge ''bim, 

378. f. 9 (S) 

41. Where procefs may be taken out 
by the defendant in criminal cafes by 
frovi/o ; that is, with a claufe, that if 
two writs come to the fheriif, he foall 
execute one of them only, 37^ 

42. In what mannsr a tAiIes is 

GRANTABLB, 380. klZ 

43» In an appeal, if a full jury dp not 
appear, or fo many be challenged and 
drawn that fufficient jurors do hot re- 
main, the appellant may pray a tales, 

3B0 

44. If a full jury do not appeaf^ and 
the plaintiff pray a diftringas without 
praying a tales, the Court ought to 
grant it at the prayer of the defendant, 

fA.(N) 

43. In capital cafes a tales may be 
granted for a larger even and xertain 
number than the £rft procefs | but in 
ail other cafes the /u/rr muff be Jefs, 

386/f. la 

46. A tales de drcumjlaxtihus inay be of 

any uncertain number, (N) 

47. But every fubfe^uent/u/r/, !)) capi- 
tal as Well as other cafes, muff be for 
a lefs number than the former, except 
the former tales wpre qua fhed/ J 8o, 

48. The qualhing the array of the prin- 

cipal panel doth hot <jpzfk the tithe, 
but the inqueff fhall be taken bfthoie 
returned on the /h/ri if thetebe ehow, 
and if not, others fflhn be added by a 
new iaks, : 380. X 14 

49. If all the perfoTtS returned on . a 
hahtds corpora 'ht chai^aUged and 
drawn, there ihall not be a tales, but 
anew vetuxe facia* ihall bp awurded# 

P p a 59 - If 
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5O. V thjC 6f ft baheat corpora be quaftiedj 
the quaftiedwith it, and the 
>^P<|rty iDuft proceed a$ if the n)mtre 
/‘Onljr had be^ retarned, Fage 381 

5j> A ifiUs is not grantable upon the re- 
ctum' of a fvenirfi but only upon the 
. return of a habeas corpora or diftringas^ 
381.1.15 

J2,;iThe difiringas or habeas corpora^ 
with a claufe to add thofe on the 
i ^nire^ is. the fir ft procefs againft a tales ^ 
but it cannot be granted with a sdfi 
lihlefs previouft V returned, 381. 

53. Whether a fubfequent tales fliall take 
- notice of the jurors returned on a for- 
mer tales de circuf/iftautibus, 381. f. 17 

54. The ftatutes which authorize a talcs 
' extend to all capital cafes ; but fuch a 

tales cannot be prayed for the king 
without a warrant from the actorney- 
gcnefal, or order of the Court, 381. 
v' 1. 18 

55. Tales is not grantable by jufticcs cf 
^ gfioLdeli^ery^ and qu/rre if by oyer 
' waA terminer I therefore fuch Courts 
uprder a larger panels and sioiatales, 

Sed qu<crct 3 1 9 

56. If but one juror appears, and he is 
challenged, there may be twelve talel- 

^ men fworn to try the caufe, Acte in 

Tnarg. 

57* By 42. Edw. 3; c. II. no inqueft 
fhaj] ^ fey writ of niji prins, before 
the names of jurors impanelled be re- 
^ turned into court, 382. f. 20 

This &^te extends as well to cri- 
, minal as to civil cafes, and to jurors 
on a tales as tvcll as to thofe on the 
^pritltipal pane], 382. f. 21 

fe«t it is tiae pradlice of jufticcs of 
Wr arid for treafon, to pro- 

'^^ed on the venire, SLnd not to award 
any habeas corpora, 383. f. 22 

<9# W perfons 

|fpr htgli treafon, ihail 
^av^ ft cony of jH^ pahel of the jurors 
^ two days |cfor.e.lbe.ir^ 3 83. f. 23 
Ann. c. 21. a lift of the jury, 
mentioning the name and place of 


abode, ihal] be delivered ten Says bf^ 
fore the trial, in the prefence of two 
witneftes, 370 

62. The mode of complying with the 

diredtions of this adf, is by motion to 
the king’s bench for a rule upon the 
ihcrilF to deliver to the profecutor a 
lift of the jurors he intends to return 
upon the pane), noils 

63. A tales de elrcumftantllus may be 

awarded upon a trial de medieiatem 
lingnn\ 403 

64. BliFOREWH AT Court THE JURY 

IS TO DE Rl- TURNED, ch. 42 

65. By the common law it is returnable 

only into the court where the profe- 
curion is depending, 383 

66. But the fat, irefi, z, c. 30. having 

erdained that •* all picas of eafy ex- 
amination ihal! be determined in the 
country by ni/t prius^^ an iifuc joined 
in the king’s bench for an offence com- 
mitied in a different county may be 
tried in the proper county by writ of 
niJi pnu't 385. f. 2 

67. 1 his liatute does not extend to the 

king, and in cafes where he is a party 
the writ ought to be granted by his 
fpccial warrant, or by the alfent of the 
attorney -general, 385. f. 3 

68. And the Court has refufed a nlfi 

prius to the attorney -general, till the 
king’s warrant was prt»eurt'd ; becaufe 
the cafe feeined 10 requtre great ex- 
amination, (N) 

69. How jurors may be challenged on 

the part of the king, and liow on the 
part of the prifoner (Hee Chal- 
lenge), 387 to 405 

70. Of THE QUALIFICATION OF Ju- 
rors, 293 ^ 395 

71. At common law there was no ne- 

cclSty that jurors Ihould have any 
freehold, before juftices in cjre, or in 
cities or burghs, 392./. za 

72. Neither was a freehold to a certain 

value in any cafe necefiary, 393 

73. The want of a freehold is a good 
challenge to a juror in all cafes not 
otherwiie pfoyided /qr by iftatuie,. Ih^ 

74. Fof 



T A S L E ^ P PE I V M A k Sf 


74. Far ati fo W returned upon 
jurors; tvhich' implies (hat they ought 
to haVc land ; fed quicre^ if by the 
common law the want of it was not a 
challenge to the favour only. Page 

393 (N) 

75, The ufe of a freehold in his own or 

his wife’s right, whether abfolutc up- 
on condition of inheritance, or for life, 
is fuilicient if it be in the county, and 
in pofTeihon at the time the juror is 
fworn, 393 

7^. By 21. Edw. f. c. 38. jurors, except 
in cities, burghs, or trading towns, 
(hall have tenements of 40s. yearly* 
39 +- 14 

77. Whether the want of this qualih- 
Cation be a caufc of challenge, ib* 

78. By 2. Hen. 5. Cj 3. none fhall be 

upon the inqueil: for the death of sl 
man, &c. unlcfs he have land of 40s. 
a-ycar clear of all charges : the want 
of this fhall be good caufc of chal- 
lenge, 394. f. 15 

79. In capital crimes this ftatutc extends 

as well to the collateral ifTue as to the 
general ifliie, 394. f. 16 

80. A c^/:.y qus trvfi of a freehold of 
40s, yearly in the fame county, is a 
competent juror within the flatute, 

394 - <■- >7 

S 1 . But a feoiFee in trulls ot-a remainder 
man, &c. is not within the a£l, 394 

82. This fltilute is repealed as to trea- 

ions, 395. f. 18 

83. By 23. Hen. 8. c. 13. jurors in cities, 
boroughs, and towns corporate, who 
are worth 40I. in goods, fhall not be 
chaMenged for defeat of freehold on 
the trial of murders and felonies at 
iheir fellions of gaol-delivery, 395. 

f. 19 

84. Tit’S aft fhall not extend to any 

knlgh[t of ef^uire dwelling in fuch city, 
&c. &c, 395. f. 20 

83. By I r. Hen* 7. c. 21^. and 4. Hen. 8. 
c. 3. provifion is made for the qualiii- 
cacioh of jurors in London ^ 395. f. 21 


86. By 4. and c., 

all jurors, othef thipifi tSalS 

e/a^ent lingua^ (hairiiEv^-iol, UTyi^arr 
above reprizes, of ffee&otd, fcSp'j^h'bld, 
or ancient demeftie larids> 

&c^ in Englandi^ in 
fuch j uror fhall have 61 * Ui-y 9 9 

396 

87. And any perfon who has 5K iif Enj^ 

land, and 3I. in JVqles, may be return- 
ed on a tales t 3^6. f.' 23 

88. By 3. Geo. 2. c. 24. perfons havmg 
2oi. a-year in land in pofTeffion, &u* 
may be put in the freeholders’ book, 
and ferve on juries as freeholders, lb., 

$9. By 3. Geo. 2* c« 2C. jurors in 
don fhall be houfeholders, and have 
perfonal e8a:e of tool, or they, miy 
be challenged, / lb. 

90. In other counties, titles, or places^ 

none (hall be fummoned to ferv^ any 
jury for the trial of any capital offence 
who are not therein quailed to ferve 
as jurors in civil caufes, and they may 
be challenged for that caufc in wr 
dire, 397 

91. By 4. Geo. 2. c. 7. in Jb^iddUj^exp 
Jeafehdlders of 50I. a-year- may bo 
fummoned, and may farve on jufics, 

397,^98 

92. For trials in London for high trea- 
fen, every juror ought to have 'fu^k 
freehold or copyhold as required' by 
4. & 5. Will. & Mary, 397* f; 14 

93. In what manner the procefs againft 
the jury mufl be continued, ‘171* 

94. It is no objeftion i^gainfl a per^V 

. giving evidence chat he is one of the 

jurors ; but qu^re, i£ he ought to gfd 
to his companions afterwards^ 4^3* 

95. A jury fworn and charged in , a car 
pital cafe cannot De 

they have given thtir verdift|'i^^ 
certain cafes there mhy 
ceptibn to thif g^btral ruie^ * •: 

■■■ ifhodt 

P p 3 SING/ 



ATA^BTl^B OF PRINCIPAL MATTERS, 


1L 

KING. 

!». Haw far the king’s pardon will bar 
ia»t ^agt 124* f. 64 

Sanctuary coirfd only be claimed by 
grant from the king, made or allow- 
ed in #jir^ knee the time of memory, 
244. f. 3 

j, The king may foe in what court he 
jUitafcs, ch. 27. f. 27 

4. Wherever the king appears to have 
been deceived hi;i grant, it is void, 
354, f. 46 

j. Where the king is a party, there can 
be no procefi by frovi/o, 379 

A, The king may infill upon a 
pnas ; but neither n fi pnus nor tales 
are granuble without his confent, 
380. 385. noits 

y. The king Ik^U not be bound by a 

^atiite which does not expiefsly name 
him* 385* f- 3 

8. The king is a party in every indidl- 
ment, and alio, in fomc fort, m ap- 
peals, 391. f* 10 

K 1 N G’s BENCH. 

I, A ■ftatotc whifh ippoints that crimes 
6f a ccrihin denomination fhall be 
tried before certain jooges, does not 
<xckide the juiUdiflion of the king’s 
bench without expiefc negative woids, 
III- 1. jO 

z, Whqre a ftatute creates anew ojirtce, 
and creates a n.iv junfdi^lion, pre- 
lb>ibinga< certain mode of proceeding 

the pufi^lhmcnt of it, it is quef* 
titmablc whether the king’s bench has 
iqonfupreot junfdiiSlioni 

13. The king’s Jwuch may grant a mji 

* ftius, as«^U m cafea of tieafon and 
ftildlny as in ocher cafes ; and in fuch 
>ejfc the uanltript of the record only 

.. f-? 

4.» The ktog’^bemii U Jhc i^gkeil court 

* of com moo JdWj an^ hath power to 
ittverfe crrpncoos judgments qf all 


inferior eootts, and to punhn all in* 
ferior magifirates, and 'aJ) officers of 
jufiice for corrupt abufes of their au- 
thority, but not for mere millakes, 
&C. Page 144 f. 22 

5. Procefs on an offence removed into 
the king’s bench by eertmari from a 
different county muff have fifteen days 
between the t^e and the return, 376, 

i -3 

6. An appeal in the king’s bench ought 
to be arraigned on the crown fide, 
unlefs it comes in by cituatau^ 195. 

i. 4 

7. The king’s bench is within 2. and 3. 
£dw 6. c. 24* which aothonfes jus- 
tices to proceed againff acccllaries, iq 
the county wherein they are acceiTary, 

223. f, 52 

8. After an amerciament hath been 

itcatc^inio the exchequer, and a par- 
don been there produced and denied, 
the party, by habms corpus Lum caufu^ 
may have it allowed in the king’s 
bLtich, 360. f. 6g 

9. No jury can be returned into the 

king’s bench from a foreign county, 
without pioper procefs under the 
hand of the tljief juftice ; if for en 
indictment in fame c ounty, ^uare, if a 
jury may not be returned oy a bare 
pyaceptmef,^ ^c, Returnable imme- 
diately, 376, f, 2, 3 

10. A writ of error lies in the king’s 

bene h of in attainder before the lord 
high ffewdid, J03. f. 1^ 

11. The king’s ben-h miy not only 

award execution againff perfons at- 
tainted thcie, but aifo againff perfons 
attainted m parliament, or any other 
court of record, 505 

12. Jn what manner the body, ^c. muff 
be remo\ed, 

13. If a peel be convi^ed in parliament, 

and the da) of execution elapie before 
eaccution done, the King’s may 

appoint a new time of execqrion, tbe 
parha/nent nat/Mizg^ 505 (N) 

14. How far the king’s bench may pro- 

* ceed in the trial of a p^es^ 410 

15. Tb- 
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15*. The kind’s bench may award pro- 
ceTii incg aay county in Engiand^ 

F<igt 

knight. 

j. It U a good plea in abatement of an 
indidmcnt, that a laiotut u i.ao^.ed 
knight, 36 

a. By 24, Geo. 2. c. 18. no peer fliall 
challenge for want ot a knight being 
returned, 388, 3S9 


L. 

LACHES. 

No laches is imputable to the king, 379 

LARCENY. 

County. 

1 . In what cafes 1 ircenv is evcluJcd from 
cLig/ CtER'i Y, No. 5:91087), 

266 :o 271 

2. If a man appear obfilnately mute on 
an a.iaignmcnt for p^*tit Lircen,, he 
nail have the like judgment a-j il he 
had Cunfeilcd the indictment, 232. 

f. 10 

3. Perfons convidled of larc-’ny may be 
fent to the boule of corrcflion, or 
tranfported (Ste Cllugx, No. 164. 
Tran‘PORTa I ion), 294.296 

4. Where an acquittal or convi<5lion of 

hfccoy is plead ible to a fecond pro- 
fecoiion AuTRfii-ots Acqu it. 
No, 8. XI.), 314 

5. Where accomplices difeovering and 

giving pvidenwc againft perfons gui’ty 
of larceny are intitled to a pardon 
(.9^ Pardon), 333 

6. On an tndi^ment for grand larceny, 
the jury may find tne praioner guilty 
of petty larceny only, 460. f. 6 

7. So alfo where the larceny is oofted 
of lergy, and iliti capi^^llyi the jury 


may find him guilty, but not of the 
capital part (Scf VaROicr), Page 

461 

8. The goods of a perfon guilty of 
petit larceny became on a 

Jugnn or default m irfxe -exigent 
PoaTRirung), . 4S1 

I, A T I N. 

In what in fiances an indi^lment was 
tiated b) falfeot improper Lati^h ^ud 
where inch a defed was helped oyan 
, while the proceedings ot Uw 
were in that language (ir/' Eng- 
49 S3- 194 

I. O N D O N. 

On n AWRY. 

1. Whethei a reHioran will lie 40 the 

courts of Londan^ 146 

2. A return of the /Wf/>r of an indjfiSlmeut 
from LoHtiu'i \i, good on a tertf^wi to 
return the mdiClment ni.lt, 163- i* 7 1 

3. London cannot join with othw cqun- 
ties in taking an inqueli, , ^ 221 

4. The wart cf freehold is a gotirci chal- 
lenge to a juror in London^ 6cc. 393 

5. For high treafon every juror in Lon* 

don ought to have fucit freet)«dd or 
copyhold as is required by 4. fnd 5. 
Will, and Mary, 396 

6. By 3. Geo. 2. c. 25* jurora fcr the 

trial of any iflue in London fiiali be 
houfeholders, and be worth lool. 
pcrfonal piopcrty, ^ ^397 

7. By 4. Geo. 2. c. 7. leaf( holders of 
50I. a-ycar over and above the 
ground rents, may be juror* »|i ilLd* 

dtifex , . 397. 393 

8. By II. Hen. 7. c. 2 f. and 'Hen. 8. 

c. 3. jufors in Lmdonio aoJ pcr- 
fonal acik>ni, thaii have tnc of 
lortymark^, i. 21 

9. The eittztns tff London hav^aYpecial 

privilege by charter, that id itppeals 
brought by €iiydt thedi »ifhiereUh<dil 
be no laager ot battle# 44 5^ i* 6 

P p 4 'MAIM. 



OF PJtlNClPAL MATTERS. 


M. 

MAIM. 

Sfff Atteau 

f/'lljcrc are no acceiTirles after the 

' in maim, Fa^e zoo 

*4*/ No appeal of maim cm be good witn- 
the word mayhtmiaw^ zO 

MALUM. 

I. Whether a pardon of “ all ofTcncc**, 
will pardon offences mr/a tn Jc, 
344.^*15 

The king cannot, by any previous 
liOence, pardon, or difpenfation what- 
foever, make an offence difpunifhable 
which is malum tn fe, 545 

MANDAMUS. 

The Court will refufe an arplicition for 
an information quo *viarianio^ if ihe 
defehdai i can flie^v the riglit in qutf- 
lion had been determined cn a man^ 
Jamut, 

MAINOUR. 

I. Anciently perfon^ uhi.n \viih i' f 
nQur n 1, 111 1 1 tru t’ wji’ o it t ic f< r- 
malu) ail indidnitut, 5. i 5. iS. 

f 34 

ai, ^y 28. Edv\. 3. c. 3. 4z Ldw. 3. 
and 2s. Eiiz. c 4 pric edm^s 
V^oii the mAinot*.r arc (aid 10 be ta wn 
avv *y, 6 uo t m mu 

M A R G E N r. 

X« }i the county in wh«ch the tad to be 
tricU was commuttii, be aUeged in 
t<ie margentof ih^ inJidmcnt, the p »r- 
^ticuUr iill in vyhich the o^tnee is laid 
be in^mdcd within the county, 
< 18 

S €{1 quaere, exccpt fucb \ill be tx- 
preMs alleged to be in the county 
tiaiutsd m the mar^ent, or in the 
cou ay afor^Ciid, w. 


MANSLAUGHTER. 

Stfr Autrei 01s ActjuiT. Pardon. 

1. Where the principal in murder is 
found pLiIty of manilaughicr, thofc 
who are clu'-^ed aj acccilanc') before 
Hi 4!! be ailchargtd, Fa^o 208, zcc) 

2. By the 1. }ac. 1. c. 8. manflaughter 

by Jia66tng,Scc. ihall be deemed nuir- 
der, 266 

3. A clcr^) man convidtd of manfliugh- 

ler, and .dm tud to Iv tleigy, fivall 
n\j«, aitervv.iids bedepiivcd ior tht of- 
feree, 293 

4. Whtthtr by 3. Hen 7 c. i. a clerk 

convidid of inanlhughur iha<L be 
committed, or b Vd at difcrction till 
the year be palud, abp f. 121 

5. A pefon convidtd of marflaughtei 

may be impiiioncd fur any time with, 
in (nc yiai, in the eilcretion of the 
Court, 289 

MIDDLESEX. 

Sie Lon don. 

1 A CD" Of 112 may be granted to re- 
mote an indidmei t fjom 
on giviig three days notice, 146. 

i. 26 

z By 4 Cco. 2 c 7 all leafcholdcrsof 
50I. a-\t . t^^^ proved lents in the 
couiny of fliaU be liable to 

leiVc on juriwS, 397, 398 

MISNOMER. 

I. No iililce can take any advantage 
of a rniUaken Jut na/*t m an indiflmcnt, 
as ..n a^pelke may do in an appeal, 
36. 1. 69 

3 . But cvt?ry other mtfnomcr of the de- 
fendant, except that of the furname, 
IS equally fatal m an indidment as m 
an tppeal, ih. 

3. A fjtwmur of the defendant's name 
of haptum may be pleaded in abate- 

mtiii, I 

4. Out- 
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Oirtlawry'may^bfe'aVoMcd, the 
defendant's coniipgin upon the capias 
iiildgaium.. and pleading a mifnomer^ 
either of the name of acMition, in thje 
VS'rit, Page 500. f- 10 

MIS RECITAL. 

'V/hat mifrecitals of a ftatute upon which 
an indktment is founded are fatal 

In piCTMENT, No. 234), ‘62 to 
‘69 

M 1 S P R I S I O N. 

1. In a trial for mifprlfion of high trea- 
fon within 7. Will. 3. there mull be 
two witneiTes to prove the indidlmcnt, 

81. f. 143 

2. An information will not lie for mif- 
prifion of high treafon, 86. f. 3 

3. By 33. Hen. S. c. 23. mifprifion of 

treafon being confeffed or examined 
by the privy council, may be tried in 
any county, 372 

4. Whether a peremptory challenge is 
allowed in milprilion of treafon, 389, 

390 

5. The judgment in mifprifion of high 

treafon, is imprifonment during life, 
forleiture of all goods, and the profits 
of lands, 471. f. 10 

MONOPOLY. 

Where a dirpenfation was introduflive 
of a monopoly, it was unlawful, 346 

MORTMAIN; 

1. The ftatutes of mortmain give a duty 

to the next immediate lord for an alL 
enatlon to a corporation ; which being 
a gift of a particular interell to the 
payty, can never be prejudiced by any 
prerogative of the king, 348 

2. But it is faid that the king might, 

before i . Will, and Mary, c. 2. hare 
difpenled with the Ratutes of mort* 
main ; fe^ 348, 349 


M U r^D E R. 

!• If a murder be ejcmrefsly laid and 
proved to have been done of malice 
prepen/e. Sec* the ihall have 

his clergy, 

2 . In what cafes murder is ;43«dihcle4 
from clergy, 

3. An acquittal of murder williite a 
good bar to a fubfequent indif^ment 
of petty treafon, 

4. An appeal of death cannot, amount to 
murder witheut ihe ^ord murdravit, 

5. What Is particularly requ2red..dn % 
pardon of mjurder {See Pa 

6. Murder is one offence, and beipg.ac« 
ceffaiy to it is another; therefore the 
word murder in 33. Hen. 8. c. aj* 
which authorizes murder, when coo» 
feffed or examined before the 
council, to be tried in a foreign opun* 
ty, (hall not extend to acceffaries. 

_ 373- L4 

7. On an indi£lment of murder ex fne* 
liiid pracogitatdt evidence of mulU^ 

is lufficienc, 43 j 

8. The declarations ofthe deceafed after 
the mortal wound given, and while he 
is in extremis, artkto n a trial for the 
murder, admilS|P^ Evidence, 427* 

f ^ 

9. If a jury on an indictment of 

find the prifoner guilty of manjlau^hter^ 
they mull add ** and not of the iDor« 
dcr," 460 

MUTE. 

t. To anfwer iro pertinently, inc 4 hAa« 
ally, or not to comply with thd rules 
of law when put upon trial, are as 
much a (landing miite ill cohitrudion 
of' law, as if no anfiyer be made at 
all, 228. f. 1 

2. Infifting upon fdmeTriybJoirti 
refufing to plead in of tfie'^e^ 
neral iffue, or even'tb plead 4! good 
dilatory plea, and refufe tP plead Over 

10 
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r4otiDB^eloi(ijr, arc iaflaoccs of (land* 

. Fage zig. f. i 

prifoner refafcs to put himfelf 
God a()d his country, or by God 
iund or to wage battle where 

trial ij> allowed, after having 
pieced, it 15 a ftanding mute, iL 

The opinions of crown lawyers whe- . 
, tl^p a prifoner who peremptorily chal- 
lenged above the number allowed by 
law, was to be dealt with as with one 
thut ftanda mute, or to be hanged, 
228. f. 2 

5. A prifoner who thus perverfely and 
obftinately oS’ends in high trealon is 
‘ faQo attainted; and in felony the 
'xhallenge lhall be overruled, 2 28 ( fM ) 

16. He who demurs in law to an indi£t- 
ment or appeal (hall not be eilcemed 
to Hand mute, 229 

7. After a prifoner bath confeffld, or 
pleaded, and put hiinfelf on his coun- 
try^ be (hall not be confidered to Hand 
mute in refpedl to his fubfequent 
filencc, 229. f. 4 

8 / f lucre, where a man docs not con- 
fefs, but pleads not guilty, and alter- 
wards Hands mute, whether he (hall 
' pot be put to hb penance, 229. f 4. 

note tn maig, 

9. Where a prifoner makes no anfwer at 
all, the CoafM||all take an inqueH of 
office, by the Wh of any twelve per- 
^ ions that happen to be prefent, whe- 
ther he xio io of malice or by the adt 
eaC God, 229. f. 5 

rr after ilTue joined, and the jury 
are charged, the Handing mute lhall 
*be taed'by the jury, and not by an 
. .inqueft of office, 

tx. ^faman anfwer, but not elFedla- 
ally, no idqueH is neceflary, for his 
'malice is appaient, 229. f. 6 

72 , Where the prifoner is found to Hand 
' JOKoee by the a£f 'orCdd, the Court 
ibafi eauie the felony to be inquired 
whether the prifoner be the 
faq^e perion, and IhaH iee into whac- 
pm,Oiai beaepeffary for hb defence, 

. 7 


13. Such inquiry^ fhfiU: not b« xhadc by 
an inqucH of office, but by a juiy re- 
turned by the (heriff, in the faipe man- 
net as it the defendant had pleaded. 

Page 229, f. 7 

14. Wherever a perfon attainted Hands 

nmee to the demand of execution, he 
lhall not be lentenced to penance, but 
to execution, 230. f. 8 

15. I f fuch an offender hath al way s con - 

tinued in pnfon alter his attamder, no 
inqucil is neceflary to prove his iden- 
tity ; but where a perlon attainted be 
retaken after an efcape, and Hand mute 
to the dcnnind of execution, it Hiall be 
inquired whether it is of malice or by 
Che atEl of Cod ; and in the latter find- 
ing, then Whether he be the fame per- 
fon or not, 2^1 

16. Standing mute upon high treafon is 
equivalent 10 a conviction, 232, f. 9 

17. If a man appear to Hand obffinately 

mute on an arraignment for petit lar- 
ceny, he lhall have the like judgment, 
&c. as if he had confeHld the indu^- 
ment, 232. f. 10 

1 8. By 33. Hen. 8. c. xs. any perfon 

Handing obHinattlv muu upon an ar- 
raignment tor any of the oilcnces men- 
tioned in the afl, (hall have the like 
judgment, &c. as if he were found 

guilty, 232. f. 11 

19. What is to be done to an appellee 
who Hands mute on bis airaignment, 

253 

20. 'Qyjlai, Wtji. notorious felons, &c. 

who will not pm thcm(elvcs on in- 
queHs, Hiall have Hrung and hard im- 
prifonment, 233. f. 13 

31. The opinion of the writers upon 

crown law upon this ilaiute, 233. f. 14 

32 . What is the nature of the PENANCE 
to which a prifoner ovar to be adjudged 
upon his Handing mute, 234. f. 16 

g|. Women upon Handing mute aie lia- 

' 'ble to fuch penance as well as men, 

234 

24. NeiA,gate, where a prifoner re- 
fufed CO ptead, the ptaflicc vjas to tie 

his 
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bi^thombs cogexher with whipcord » 
fcc, ' Pa^e 235. f. 18 

On Sanding mute in high treafon, 
pent trcaion.or felony, a piilonet for- 
feits both lands and goods, in the fame 
manner as if he had been attainted any 
other way, 23 j. f. 19 

26 But where a perfon was adjudged to 
hib ft name for lUnding mute, and 
thereby pi evented attainder, he for- 
feits hu chaitelb only, and not his 
lands, tb, 

37. How fuch forfeited goods may be 
granted, 236. f. 20, 21 

28. Whether the profecutor of an indidt- 
ment or appeal of larceny be entitled 
to a rcliitotion of the goods llolen, 
upon the defendant’s Handing mate, 

236 

29. Wherever a prifoncr lhall be allowed 
clergy upon a convidhon by veididl 
or confellion, he (liall be allowed it on 
Handing mute, 237. f. 24. p. 256. 

f. 27 

. A Hatute taking away clergy fi om 
thole who lhall be conviCttd of a 
Cl line, doth thereby take it away from 
thole who lhall Hand mute, 237 

31. By 3. & 4. Will. Si Mary, c. 9. if 
any ptrfoii is excluded from clergy by 
any former llatuic, on conviction, by 
\ciditt or confciiiOii, he lliall not be 
admitted to it on ilai.ding mute, ih, 

j2. By 12. Geo. 3. c. 70. prifoners who 
lhall Hand mute in felony or piracy, 
Inail, on convidtion, be liable to the 
lame conk quinces as if convidled by 
vcrdidt or confeflion, * 

N. 

NAM E. 

t» No imLsHee can take advantage of a 
miHakcn furname (dVr MisNOMaa), 

36 

2. The omiflion of any name of dignity 
ip.Ty be pkadeJ in abatement, rj. 


3» It h a fatal fault to place the addi« 
tion after the alias di&u\ ittHead of tho 
firHname, 

4< Whether it be fufficientf to 4 oferibe 
a man by his name of toptilio fsnly, 

^ $ 7 ^ 3 » 

5. Indldlments have been ouall^ea for 

oroiflion of the names of tW jtiror^iit 
the caption of it, * 76 

6. It is difcontinuancc to defcribt p. man 
in the roll or procefs, by a name ra» 
runt from that in the original, 170. 

f.94 

7. A variance between a record of ac- 
quitt d and that Jo which it h pleaded 
as to the name of the party, may be 
helped by an averment, that the 6jne 
perfon was intended in boch| 313 

NAVAL STORES. 

1. By 22. Car. 2. c. thofe who Heal 

or embezzle naval Hores to the value 
of 20s are ouHed of clergy, in like 
manner as thofe who Heal woollent 
from ihe renters, 370 

2. But the judge? arc empowered to 
tiaiilporC the oHender for feven year% 

iK 

NISI PRIUS. 

I. The coHs allowed to a defendant ac- 
quitted upon an information, only ex- 
tend to triaL by fttus^ and not 
where the caufe is tried at 

92 

a. In what cafe a dtfir\ng;at^ Sec. with a 
tales is grantablc with a siiji 

3?i. f. 16 

3. The Court above will take judicial 
notice of what is done at frius^ 

381. f. 17 

Ip what cafes juHices of a&se may 
grant a tales de cireuvsfiMntihut^ 380 

j. By flat. My ft, c. 30. all pleas iq either 
bench which require an eaiy 'exami- 
nation may be tried by Writ of ntfi 
385. f. 2 
6. An 
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iofecd m, tJie klngh bench, 
for fofony, or other 

in a di^^rent county , 

f ^ayi^ hK vircue oi the above ilatute, 
j trijsd jo :thc prppcr county by ^r!t 
Wy? prius, . Page 3 8 5 . f. a 

jPy jWW&ver the kxUjg is a p^ty, it is ir- 
.^^e^ular tp grxtpt a nijt p^rius mihmi 
(ppciai warrant, or the a^ent of the 
atfornt^y-gerieral, 38.5. .1. 3 

the Court may grant it 
ia common c^es, ik 

jk Y'he court of king^s bench may rcfufc 
■a mjiprhsi even on the motion of the 
attorney -genera], if the Cvtufe require 
examination^ except the king by 
; Wters ' iignify his pieafure to have a 
nifiprius^ 385, mtis 

, NOB I LI T y, 

i^^noVility i,s Iph by ap attainder of 
^ "Ikeafon or felony, 494, 495 

N O C T A N T E R. 

The word noRmterxs ncccllary in every 
indiAment of burglary, ch. f. 57 

N O N C L A I M. 

W^liere a woman who has title to dower 
piay* by ^rcafjn of her hulband's at- 
Whder, avoid the bar of nonclaim, 

.491. f. 4+ 

NON OBSTANTE. 

whether the king’s pardon 
of ■mJifiil.inghiTr was good witimut a 
■■■eton:'^Jlantt or the ftatute of 2 . Kdw. 3, 
■C.'i;- ■ ssp.-f 14 

si The king’s pardon of murder, rape, 
or treafon, Ciiniiov be good without a 
n(>n chjiakte o^ 2. urdefs the 

-tcrinie be fpecihed in the pardon., 340 

r.' Wiif. Wiry, c. 2. no dif. 
‘‘' pehfirnon of any (taiucw \>) non ohjl ante 
V &bM^ be rillowedy : *- 34 1 


4^ Where a «»« n 

difpenfation, ' and how for it may be 
cffciSlual, ^ 346, 347 

NON OMITTAS. 

In what cafes, crimipal procefs requires 
the claufe oi ngti Ptnittas, . 137. ,f. j 

N O T I C E, 

1. On removing an indiflment from 
London and Middlefext the other party 
iltould have notice of the application, 

146, 147 

2, What notice is necclTary in London 
and Middlefex of the trial in f/// /anr, 

J28. note (22) 

NUL TIEL RECORD. 

1. What variances are immaterial upon 

fuch an ilTuc, in pleading a prior fuit 
depending to a q^ui tarn adion or in- 
formation, 124 

2, Where the objeiSt of a certiorari is 
only to try the ilfue of nul tiel record^ 
it is fulEcient to certify the tenor only, 

164. f. 76 

N U S A N ,C E. 

X. If a fafl done in one county prove a 
nufance in another, it may be indicUd 
in either, 20. f. 37 

2. An indlflmcnt for barratry, &c. need 

not conclude to the nufance of all the 
king’s fubjeds, to the nuiance of dt- 
ntrrs is enough, 30 

3. The king cannot pardon a nufance 
which continues unreformed, 349. 

b 33 

O. 

O A T H, 

1. The caption of an indidment is bad, 
unlrfs it jhtiw that rhe juront, foUndv 

the indidaicot upgu ; gat 175 . 

. 2. Whe. 
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ji. Whether it bc-neteffary in qui tarn 
to have an oath, that the offence arofe 
in the fame county in which it is laid ^ 
and within a year before the fuit. 
Page 112, 1 13 

3. An oath may be adminiffered to any 
feft of religion, but it tnuft be accor- 
ding to the refpe^ive forms of each, 

44f 

4, All evidence af well for the king as 
againll him muff be upon oath, 446 

OFFICE. 

1. In what manner theqncftion whether 
a priibner ihali be tried if he ffands 
mute of malice, &c. ffiall be tried by 
an inqueft of office, * 229, 230 

2. By the common law, lands forfeited 

by an attainder were not vefted in the 
king during the life of the offender, 
till office found, 478, f. 2 

3* 33- Hen. 8. c. 20. forfeitures by 

attainders for high treaion ffiall be 
vefted in the king without office 
found, 482 

4. A right of a£lion or entry into lands 
forfeited by an attainder ftiall not be 
adjudged in the poffeffion of the king 
without an oflice, and jcire facias, and 
feisture of fuch office, 484. f..23 

OLD AGE. 

1. By flat, Wefl, old men above the age 

of ieventy years fhall not be put on 
juries, 12. f. 20. 398. f. 26 

2. Peifons above iixty years of age may 
counterplead wager of buttle, 414, 

4 »S 

ORDINARY. 

X. By flat. Weft, ordinaries were pre- 
vented from delivering their clerks 
who had been tried, without due pur- 
gation, 283. f, lio 

2^ In what manner the judges ufed to 
; deliver clerks to the ordinaries in or- 
4 ler to make purgation, 284 


3. It was ancienay ihfc ufiial methb* fef 

' the ordinary to dMfliiddlie 

his clerk before the nlkwanee ofcler-^ 

gy. 284. L 

4. But the Court might alio# 

without fuch demand, 283 

5. Ifthe criminal had broke tlia'pWfoii 
of the ordinary, the allowance df^r- 
gy was in the ordinary’s dHcrhliciil, 

6 . The temporal judge and ndt" the* br^ 

dinary was to decide who had the 
right to clergy, 285. fi 113 

In what manner a clerk was to be" 
delivered to tl)e ordinary, and after- 
wards demfjned at the common law, 

286, 207 

o u T - H o tr S E. 

r. By 39. Eliz. c* 15. larceny to the 
value of 5s. in the day-time from anjjr 
dw^elling or oui^boufe thereto hthyijgin^i 
by breaking the fame, is eirdudOi 
from clergy ; but acceftaries are not 
within this ftatute, 279. f- 95 

2. An affiffrint who does not Chter the 

place where the larceny is committed; 
is not within the adt, - 280 

3. By 3. & 4. Will, and Mary, c, 9. 

aiders and abettors toany iaVeeny to the 
value of ijs. by breaking any d%vciling^ 
ftjcp, or ^ixarehoife thereto heJotigifjg, ^'re 
excluded from clergy, 280. 

4. An ajjiftant to fuch a f;:lcny in an 

mtuhoufe, not being a p^op, or fivare- 
heu/e bdonghig to a d^wellittg, without 
catering it, is entitled to clergy, 

281. f. 100 

5. Acceffaries before to fuch a felqny in 

any out-houfe, not being a ftjop e^r 
fivarchou/it are alfo ffiJl entitled lo 
their clergy, 281. f. 101. 

OUTLA W.R y. 

1. It is faid a perftm outlawed in a per- 
fonal afiion cannot be a grand juftor, 

ji. f. j6 

2. 'Whether one outlawed on an ; indict- 
ment of ftlony may plead in avoid- 

ancf 
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rill! that, olie > ^ the Jtu^Slert 
fop fclooyr Puge xi. 

C i8 

sAt otttlair may, in avoidance of rlic 
(f0tlilawry> AewihaiL the indidment was 
rifbund contrary to the i l> Hcn^ 4.. c. 9. 

} fefoeAi^the rctjura oi , grand jurors, 

16. f. 27 

4|< Whether ontfa wry In a per- 

fonal adion be within the exceptions 
^ Qf.M> Hen. 4r c, 9. ? i?* 3 * 

^ Or mocEss or outlawry, 179 

6V Procefs of outlawry lies in ail crimes 
of a higher nature than trelpafs with 
force and arms, but not on any indUl- 
mentfbr a crime of an inferior nature, 

179. f. 1 09 

Outlawry does not He upon a ilatute, 
smlers it be either exprefbly or im- 
pliedly given by it, 180. f. uo 
- 19 . Several datutes enumerated on which 
' ft has been adjudged not to lie, i£f, 

19." In procefs of outlawry for any crime 
not capital, iheie mull be three ca- 
fiaPi to the (h::rifF of the county 
■ ivherc the profecuiion is commenced, 
before /<Ji? (hall be awarded, 

nnlefs after judgment, and then one 
<api0s U fudicieut, 180. f. iii 

to, If the three be not 

ilUt neceffary in rape ? ih, 

II. In high treafon and murder, one 
bHbre /iip Is futheienr, 

180. r. 1 iz 

J 5 y a5i Edw. 3. c. 14..^ after indid- 
laent fouiwli the Court Aall award a 
and upon non ed inventus re- 
turned another capias lliall iffue, re- 
I thfuable in three tV'ccks, cornmniiding 
the (heriff* to feize the chattels of the 
offisnder; and if be then return that 
ijthe body is. not to be found* the 
igint foall be awarded, and the. chat- 
iteJs forfeited : but if he appear before 
;the rrewms of the fecond capias\ the 
I'rgbods fliaU Jbe faved^ . xHi; j£. 113. 

This Hatute does not extend to mur- < 
dcr*f r . tb, -: 

fetuffthd, Ihe Gotirl will 
hdl the Mpoti the fug - 


•geflioif of ad Ae fhenl? mbfi 

tetnrtbnei ■ 

>5- Of ^feycfal deftiidantS, if fome 
plead 111 abatement, "the (hit fhall be 
caildnn^ a^irtft fhbfe VVho make de- 
fault lyy capias Only, and no exfpni 
(hall llTae till fuch plea be deterfoi^^ 

iSx. f. I18 

x6. An exigent (hall never be awarded 
but into the county where the offence 
is laid, 182. f. 119 

17. By 6. Hen. 6. c. before exigent 

lhall be awarded for treafon or felony 
in the king’s bench, writs of capias 
fhall be direQed to the (Iieriffs of the 
county where the party is indidled* 
and» where he Is named in the jndidl- 
ment, return.iblfe in iix weeksormorc, 
and any awarded or outlawry 

pronounced before the return of fuch 
capias^ lhall be void, 182. f. 120 

18. By 8. Hen. 6. c. 10. where the 
offender dwells in a different county 
from that in which the indii^tineni is 
found, alter the hrll capias is returned, 
another capias ftiall iiiuc to the coun- 
ty where the offender dwells, return- 
able in three mouths w'herc the coun* 
ties are hclden from month to month, 
or in four months where they aie 
holden by Izx weeks, commanding 
the Ihcriff to take his body, or to 

' make two proclamations, and if the 
offender do not appear at the rctuin, 
the exigent lhall be awarded, 183. 

f. 121 

19. This Batutc does not alter the 

6. Hen. 6. c. i . f /upra,^o, 21.) 
concerning the proceis of king’s 
bench, kc, *83 

20. By 20. Hen. 6. c. 6. the fecond 
capias required by 8. Hen. 6. c. 10. 
(hall be awarded upon indiflmenr re- 
inoved by certiorari^ i84- (• 123 

21. Obfervations upon thefe ilatutes, 

; f 124 

22. "A capias^ direfled to and returned 
by the chancellor of 'fuCh 'cdunty, 
(hall be aw'arded'- foto a bounty pala- 
tine, when the' defendant in* Manned of 
any place in foch COahtv,^ ifb; f. 225 

■ 23. What 
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3j|,.'^at:fes^ be dpnc,iCjhe, chancellor 
. does not tetiun fuck vita, Pagt iib. 

' J ; ■ ' : f'‘*S 

24. If a dcfenjJaat both of 

the, county in which! the indiftment is 
. found and in vyhiph he dwells, there 
t Js ho need of a capjus with /«#««• 

■ tiou according to i. Hen. 6. 186. 

: 

cafiaj need he awarded to the 
county of which it is ftated the de- 
fendant lau/j was, 

26. But if a defendant be named late 

of JS, late of C. ^c. a capias (hall 
go to each county, different from that 
in which the profecution is com- 
menced, V 

27, An outlawry contrary to the fta- 
lutes above mentioned is not 

but voidable by writ of error, 187. 

f. 127. 

a8. By 31* c. 3. three proclama- 
tions lhall be made, 187 

29. By 4. Sc 5. Will. & Mary, c. 22. 

a proclamation fliall be made when 
the exigent iSacs, 188 

3 0. Decifions on thefe llatutes, 188 to 

19c 

51. By JIat, Wefi^ which extends to in- 
didfments as well as appeals, none 
(hall be outlawed us acceffary unlcfs 
the principal be attainted, but the 
exigent ihall continue till the principal 
be attainted, 190. f. xz8 

32. Where fome of the defendants are 
' charged as principals, and others as 
accetfaries, before the award of this 
exigent,, the outlawry of the acceffa- 
ries is reverfable, 19 1. U 130 

35. Whether if an appellant 

take out the exigent at the fame time' 
againli all the defendants, he. mull 
not! ^vhen they appear, count againfi 
, them as principals f X91 

"34.' If when he comes to the exigent he 
againll fome 2ts principals : and 
Cithers - as acceffaries (W'hich is the 
^^y)f he mull take out the 
againh the principals, and 
in c/»7>^W.aggiiiil ihe ^cceffaiies, 191 


35^ Where tBereis Thdre^ihan 6nii 
cipal , thei jpar do j|ht not ' td Wue 
tin all of them are attainted. Page 19a* 

■■ 

36. A perfon outlawed fliall; haiiCff his 
clergy io the fatne' Wanner he 
had been:; oiherwire cdnfvi^^; 

-*57 

37. A flarute taking der^ fitflAOEkofli 
who (hall be guilty 

take it from thofe who itt 

. : . . ■ 2 .S 7*<:6 

38. Whether perlbns outlawed f9rliorfe^ 
dealing be oufled ; of their clergy, 

2674 r«6ija^62 
39« It is a good caufe of challenge to a 
juror that he is outlawed, 398, 399 

40. If a peer abfent himfetf, and tafti* 
not be found, he may be outlawed 
per judicium corg/iatorum, Iffr. 416* 

i.v6 

41. Outlawry in a pcrfonal aflion is 
not a good exception againfl a wunefs 
as it is .igainft a juror, 437. f. 167 

42. Judgment of outlawry is given by 
the coroner at the fifth county court, 

' upon the parties not appearing to' the 
exigent, 473,. £■ 2| 

43. The exigent is a writ commanding 
the flieriff to caufe the defendant to 
be demanded from county court to 
county court, till he be outlawed, ih. 

44. How fuch judgment ihall be eolered 

on the record, zd. 

45. If the judgment appear not to hive 

been given by the coroner, k is er- 
roneous, Neiet ifi marg, 

46. In London, judgment of ontla^fy is 

given by the recpfdcrr j- ih. 

47* When a judgment of outlawkp * for 
treafoDor felowy appears of record by 
the flicriff’s return of the the 
party is as much attainted, anddhal I 
jPorfek and Ii>fc as if he hadneceiyed 
fentewe upon verdiit of cOnfeflion, 


48. And tjuare, If the par;y"‘ib not 
> equally attaiwed by; the coraner’^^ rc^ 
turn of MPMorarj dire^led to 
" ' riffs. 
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iiCi iD CenUy wkecber ht were oot- 
ilWfd or not. P<ei/f 474. 2a 
49. Any one as amicus curisp may inform 
. ^ Court of error in procefs of out- 
^^ewry, 474. C M3 

’ |0. The party (hall have counfel af- 
, , to take advantage of error in 
outlawry^ 2^, 

.ja« Bat if the outlawry be only void- 
, ablCt and the party will take no ad- 
vantage of error t execution Hiall be 
awarded^ but no judgment pronoun- 
ced, 1^, 

5*, Whether an outlawry may be re- 
verfed, upon a defendant coming in 
upon the capias utlagatum the fame 
Term the rAT/gra/ is returnable, with- 
out a writ of error for faults apparent 
^ on the record, 497 

53, Thcpurchafer of land of a perfon 
afterwards outlawed for felony may 
faliify the record both as to the time 
and nature of the offence, 498 

J4. At common law, in favorem 
an outlawry of treafon or felony might 
be avoided by plea of fome fad which 
rendered his appearance impoilible ; 
but no outlawry for any other ci'ime, 
againd a party rightly deferibed, can 
be avoided by any plea of fad, 499. 

. f.' 6. 

155. By 26. Hen. 8. c. 15. and 3. Sc 6. 

Edw/6. c. 1 1 . judgment of outlawry 
. i^r treafon againll perfons abroad a: 
the time it is pronounced Iball be 
good, but the party within a year 
may appear in the king’s bench, and 
triverfe the indidmeat, dre* 500 

j6. Thefe flatotcs extend to treafon, 
Ibbfenuent to the 25. Edw. 3. 500. 

f.S 

‘57* Any outlawry may be avoided by 
the ^iisrfendant coming in upon the 
caftai uf/u^arum, sod pleading a mif- 
nomer, Ac. Ac. Ac. 500, 501 

OYER AND TERMINER. 

If julijccs of ojer a:u'i icr- 
■0imfr may award for the trial 
^ an iShe jmoedi before thesis, re- 
cm is 


‘ arraigned, unlefs the crime’lifRoaac 
to felony, or the party ko be 

tried immediately f Page 376. f. 4 

2. A w«/rr before juliices of wr atid 

t'ermintr^ returnable at a day certain, 
is erroneous, Ut^fs the feffion appear 
to have been ad^urned tO the lame 
day, 377 

3. The award of a nfcnire returnable 
before juftices of e^^er and terminer, 

need n6t cxprefsly mention be- 
fore what jullices it fliali be return- 
able, 377. f. 7 

4. Juftices of oyrr and termlvct cannot 
have a jury rtiurncd for the trial of 
any iffue joined ‘before them by force 
of a bare award ; they ought to make 
a particular precept to the flrcrilF for 
rliac purpofe under their feals, -376 

5. In what cafes they may award a ic.ks 

(Fids J 0 R o ii s , N o, 4 5 ) 395 

6 . By 5. Edw. 3. r. ii. j voices of ojer 

ansi tc^ 7 ?:i 7 Lcr inav award p roc els into 
any councy of England in relation to 
perfons inoi.f^cd or appealed " before 
thm of rcluny, 136. 1, $ 


P. 

PAIN FORT'ET DURE- 

1. The nature of the judgmenti 234. 

• f. j6 

2. Judgment of pain firi et dureAx\ one 
' felony, . is no bar 10 a .proExutw lor 

another, . 323 

p ALATiNE. 

1. By 21. Hen. 8. c. 24. procefs for 
treafon , felony, or t r e (pals ,■ in c v n y 
Ctiunty palatine, (hall be in the name 
of the king only, S;c. u/(ed }a the 
name of him who hath 

2. A lies to ajpo 

^ ^ 

3. A certkrari to remove ^n indij^mcnt 

at an in a coon ^aBltlhe; iBail 

■■ . 
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chancellor of Aich , 
toanty« whb lhall f^d for it to the 
juftices of affiaie, *5*- f. 4.1 

4. The provtiions of 5. & Will. 8 c 
I^aryt c. 1 1 . concerning the removal 
of indidments by c#r//>r4rri, are ex- 
tended C9 the counties palatine of 
Cbejler^ Lancafitr, and Durham^ 15 j . 

j;, A capias (hall be awarded into a 
county palatine, where the defendant 
in an indi^ment or appeal is named 
of any place in fuch county, i86« 

f. 1J5 

6, The 34. & 35. Hen. 8* c. 14. re- 
fpeding the clerks of afiiee, &c. cer- 
tifying tranferipts of records of attain- 
der, does not extend to the counties 
palatine> 252, 233 

PARDON. 

t . Anciently the right of pardoning was 
claimed by certain lords; but by 27. 
Hen. 8. c. 24* no perfon whatfoever 
lhall have power, to pardon treafon 
and felony except the king, 331. f. 1 

2. Where a pardon is matter of 

RIGHT, 332. f. Z 

3. By flat. Ckucefter^ c. where per- 

fons are indidied for murder, and the 
jury hnd it per infortunium or fe defen-^ 
dendo^ upon the report of the jufticcs 
the king (hall pardon him if it plcafls 
him, ibm 

4* The words if it pleafe the king^ are 
only fpoken out of reverence to him, 
and do not render the right of the fub- 
jedl to a pardon precarious, 332 

5. The forfeiture of goods by fuch ho- 
micide is faved by pardon, ih. ^ 

6. A pardon is as neceiTary for one who 
is indidted of homicide fe defendendo^ 
and confelTes it, as for one who is 
found guilty fe dtfendendo on an in- 

for murder, ib. 

7. if the perfon convidlcd be 

foiilui CO hhVe^ed, whether a pardon 
wiBfaTf the forfeicure, 333 

t. 4. Ip c 8. rob- 

btri out of prifon who mall difeover 
Vot.lV. 


two offebderT/o as tliey coppded, 
be entitled to a pardon, 3* 


By 6. & 7* WilU 3. c. i7vcll]ppcrf^ 
comers, &c . d feg vering and,^nyid.« 
ihg two' offenders, are'' a ■ 

parddh fdf fudh 

before the difeovery, ^33!: f. 4 

10. By 16. and fi. Will. 3. 
glars, houfebreakers, boriewklerst 
moplifiers, who Ihjall difedw ftiro m\ 
more offenders, Biall be etititltfd id a 
pardon, 333. f. 5 

n. By 5. Ann. c. JK burglars or houTe* ^ 
breakers who (hall convidt two br more 
offenders, {half have 40I. and apirdoa 
of all felonies except treafon and mur- 
der, 334. f. 6 

12. By 8. GeO. i. c. 18: any fmuggler 
difeovering and convidt'ng two ; or 
more of his accom pliecs , fo asthe value 
of the goods recovered by fuch dif- 
eovery exceed jol. (hall receive 401. 
and be entitled to a pardon, ,^334 

13. By 25. Geo. 3. c. 37. accpmplicca 

difeovering an offender In cotincer- 
fciting lottery orders, are entitled to a 
pardon, 334» kargn 

14. PerCbns to whom the kit^ has by 
fpecial proclamation in the Gaaetce or 
otherwife promifed his pardon are en- 
titled to it of legal right, 335* (N) 

15. In what manner an app ovefi who 

convidls the appellee is entitleil' to a 
pardon, 33S 

16. An act^mplice who makes jt full 

and fair difcovery) and gives ^yidcoce 
of ail he knows, may* by analogy to 
the law of approvement, ehtiile him- ‘ 
Iclf to a reconmendaticn te the ting* g- 
mercy, but not to a pardon oj hgal 
right. : ^ M- 

17. A juftice &e 

don. an offender, a.n^ tell him he- (haQ 
be admiued a witnefs for the 1cing> 
i. JfS-lN).*-' 

t8. The king’s bench mil bail an ac* 
coDiftihe hte " eiiiitled llSiifelf to 
the hoBse 

waj 

' apply '■ Ct. 
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19. The matvre op a pardon of 

GRACE/ 33jf 

20. Wherever it may be rcafonably in- 
tended that the king, when he granted 
the pardon, wafe not folly apj^rized of 
tlie h«inoufnefs of the crime, or the 
natjttre' pf the conviftion for it, the 
p^doti void, a? being gained by 
iinfioiiubn on the Icing, 356. f. 3 

21* Tbc ^*** inuofled the king with 
the high prerogAlive of pai-doning, 
upon a fpeci.i! confidence that he will 
fpare thufe brily who ought, by the 
pecaHar ctrcumfiances of their cafe, 
to be ofcmpted frem the general rules 
of the law, . 336 

22; Inftances of pardons being void on 
the ground of the king being unsc- 
quainted with the true ftatc of the 
chfe, 33? 

23. Anciently a pardon of allfelonkb in- 
cluded a pardon of all trtajom^ 338. 

, f*9 

24. / But a pardon of all felonies will not 
. notvipardon any felony coming within 

the general limitations of the pardon 5 
ac4 murder and rape are ejcprefsly 
excluded by 13. Rich- 2. -the rca- 
lun of it, /^. 

25. It mud appear by the pardon of a 
pcrfpn attainted, that the king was 
acr|uainie4 the attainder, 338 

26. tQcneral pardons are ufualty made 
iby of parUarnebfj and have of late 
»Mtiry wely been granted by thccrowft 
iWibpttt.A pArticular defcripiipn of the 

, ofirdneo ihteoded to be pardoned, 
aj. IhMiat rtunner the prcced nrs of 
r .vyhich. do not partkularize 

. therpi&nc)?,arc. to be underilood, 

28. By 27. lidw. c. 2. in every par- 
;i^P5t,pf felony., the fuggeftion on vyhich 
.if ifi made, and the of the perfon 
"majeing the be. com-' 

pfifed ; and if the fuggefiion be after 
uiitrue, the‘pa.rdon 4haft not be ' 

. ^9!’ Sy ^ lien. 4.' e, i. if am ayiprover 
become a felon again dftbf k pardon, 
b«^'w1^'pr<jcafed*the pardon [had for- 

- 338, 


30. A general pardon of felonies ex- 
tends not to piiacy; JPa^e 1 1 

3 1 . No pardon of felony ihall be carried 
fbirther than the exprefspUtpO^ of ir^ 

32. Where a general -aft of pardon ex- 

cepts fome particolar kinds of felony, 
fiich exception extends to perfoni at- 
tainted of them. ; 339^ f* Jj 

33. By2.£dw;3.c. 2. a pardon of man- ' 

flaughter (hallonly he granted when a 
man flayeth another ih his own defence, 
or by misfortune, 339' f* *4 

34. But it feems the king’s pardon of 
any other homicide is good witltout 
a rta/i olijiante of this llatute^ v 339 

35. An outlawry in an 'appeal of death 
may be pardoned fo far as the public 
jufiice is concerned in it, 340. note in 

'Warg* 

36. By 13. Rich. 2. c. 1. no pardon 

fhall be allowed for treafoil, murder, 
or rape, unlefs the fame treafoii, mur- 
der. or rape, be fpecified in the lame 
charier, 340 

37. This ftatute was meant to prevent 

the abufe of the prerogative*; and no 
pardon of murder^ rape^ or tna/ertt 
without a non ohftante^ could be good ; 
but by 1. Will. & Marv, c, 2. no dil- 
penihf ion of any llatute,by nonohjlante^ 
Avail be allovve'd, 341. f.^ 17 

3 8 Pardons oimaufiaughuri or othe^ 
Jclntjyy remain as they were at common 
.. ■ ■.i ■■ .^l+i 

39. The pardon oi\fi^onhus killhi^ may 
be well pleads*d to an indidmcfut of 
manjlaughtcr tor ;the i'amo. homicide, 

. ..v,> iim 

40. I F fuch a pardon he pleaded^ xo the 
finding of mnr.lkgghtcr opbtT the co** 
roner’s inqueil,.'tlve! Court, wi iLm>t a I • 
low < it, until manflaught^r^claly has 

. . , ii. 

4^!. 'Wbei^ p^tit 

be 

avoidod; fey ^^€Ung^95^ 

.. -ifesf 2* 

'9 
42. A 
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42. A getiertil pardon of all/elmies, 

except rnurdir^ lhall extend to a feh 
dt ffy and not be considered within the 
exception* Page 34.2, f. 20 

43. If a genera] afl of pardon extend to 
all /Jr/wi/fj, offences, injuries, mifde- 
meanors, and other things done be- 
fore foch a day, it pardons a homicide 
from a wound given before the day of 
which the party died not till after, 

342. f. 21 

44. But it Teems that this rule of law 
mud be underdood to pardon fuch of- 
fences only as arc not within any of 
the exceptions of the pardon, aU 
though they may not be completed 
till after the day mentioned, Fojler 

66 

43. The pardon of a principal allowed 
before his convidion, is thereby in 
effedt a pardon of the acceilary, 343 

46. If a man be bound as furety for 
another to the king for the payment of 
a debt, the pardon of the principal is 
alfo a pardon of the furety, even If 
the time of performance be not ar« 
rived at the time of the pardon, 343. 

f. 23 

47. A pardon to fcveral, of all felonies 
done by them, without adding er any 
of them y is void : the reafon of it, 

343. f. 2+ 

4,5. The king’s grant of a froieSion, 
&c. to a felon, (hall not operate as a 
pardan, 343 

49. The law will not fulFer a pardon to 

be carried beyond the exprefs pur- 
port of it, 344 

50. A pardon of all mUprifiens^ tref^ 

paJJ’ei, offences, and contempts, will par- 
don a contempt, a fal/e return, ilflk- 
ing in Weft milder Hall, barratry y pra^ ' 
munirey and perhaps all offences noi 
t&pitaly 344* f. 26 


before it happens ; and ^ustrt, if he 
can To pardon an ofFcnce made pu- 
niihablc by datute. Page 343. f. 28 

53. The king’s graiit to the keeper of a 
prifon that he lhatl gb free froth' all 
ercape$, has been adjudged cb dif- 
charge a fine for a fubf quent 

efcape ; fad but it will riot bar- 

don a voluntary fcape, 346: f 191 

54. The king may difeharge the pq/ffbi^ 
lity of an before it happens,* i/. 

55. It is a^general rule, that the king 

cannot pardon an offence that is malum 
in ft before it happens, 346 v 

56. Formerly it was held, that the king 

might diipenfe with a thing which, 
b^ng lawful in its own nature, was 
only prohibited by ad of parliament, 
fo far as the public is concerned, ex- 
cepting fuch diCpenfation introduced 
a great inconvenience, 347 

57. The king cannot difpenfe with an 

ad of parliament which gives a par- 
ticular intereft or right of adion to a 
party grieved, /j. 

58. The king’s power of difpenfing 

%vich llatutes which intrench upon the 
prerogative examined, ib* 

59. The kifig may dirpenfe with a fight 
of entry for a forfeiture, which fla- 
lutes, as thoTe oimormain, give him, 

348. i.30 

60. But by t. Will. & Mary, c.2/cvcry 

difpenfadon, by non ohjlaniei of or to 
any Itavute^ (hall be void; except a 
difpenfation be allowed in fnfah .Jja- 
tuie, 34?* f*. , 3 ^ 

61. The king could trCter difpe^ with 
a Itaiutc ' Before it riiadC; ' 349. 

■■■ 

62. The king msj pavdon to 

is' as the 

public .are' ebne^'oed,;'^ (•' 3 3 


51. It ts queftionable, whether a gene- ; The may pardon the. . penalty 
. jral pardoa of all t refpaSes extendi tq^i .^for an offence againil a populfr lla- 
champerty ctf 345^ 

tanihrt f 

fcrice, ■ To lar kgaiiift' the pubUd* iTho king pcannot: jpardorv. a, ; public 
as to bx ifididable at ccmxnon^SlfP^:? nuifance which continue unr^dofmed. 
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*^ccpt w to the fine incurred pre- 
: vioU£;lo the pardon^ Fage 349. £.33 
6s« Tl^e Ijiing cannot bar ary a£lion on 
a .4iatpte by a party grieved, nor even 
vn popular a^Uon by a common in- 
if comir.enccd previous to the 
^ pardoib 349 

fiijS., The king.cannot difeharge a recog- 
ptzaince of the peace bciore it is for- 
fcTied, 

6^. - A pardon will not bar an appeal^ 
except it be at the fuit of the king, 
after the ronfuit of the party, .34$. 

- 1 . 35 

'6B. If a pardon be granted of an aprer.l 
at the luit of the parsy, it (liall not be 
allo^ved, except on a Jcire fr.cias 
agaUtU the appellant, 8 cc. 330. f< 3^1 

37 

69. In what manner an afpelhf mu^ pro- 
' ceed to make a pardon of the ai)peal 
.good, "550 

fo, whether the king, upon an 

appeal of death, can pardon the burn- 
. ing in the hand, if the appellee be 
convidlcd of manflaugluer, 351* f- 39 

jit, ,^'here a flatute gives a public pu- 
n^«ibmcnt /dr a private injury, the king 
may pardon it, ih. 

Ja. Tkc king’s pardon will difeharge 
any fuit in the ipiriiual court ex cj/ieio, 
pro rfj Hi matiunt morun:, QV jaluie 
awma^ 352. f. 41 

If the time of fuch a pardon be prior 
to the award or taxation of (clU, it 
them alio; %ut not if 
the colfs be taxed, 353. f. 42 

A pardon of all contempt will par- 
peiioh imprifont d by txcommn- 
nhmi mpitndo for non-payment of 
'cofts, “ - ib. 

54. whether an excommunica- 

v iipnroan be difchargtd by the king’s 
pardon, 353* 4^ 

A’ pardon will not difeharge a fuit, 
either temporal or fpiritual, in which 
.^the plniurifi- hath a fpeciai intereft, 

,jrf WWthw 4 pardon will dilcliji 
fobfcfueiu coils upon a removal df" 


caufe inter the fuperbr' courts. 


Fitgi 

353 


7 8. Colls taxed to rhe phrty grieved- /or 
a contempt in equity ird not dif- 
charged by a pardon pfall cpniempts; 
jtd quari% if the cods are; taxed upon 
attachment by the protboobtary, ib» 

79. By 12. & 13, Will. 3. c. 2. no par- 
don under the great feal fhall be plead- 
ed to an impeachment by tke com- 
mons in parliament, 354. f. 44 

80. After the impeachment is determin- 
ed, the king may pardon the ofFeridef, 

354 - (N) 

8f . The king may extend his mercy on 
what terms he pleafes, and may annex 
a condition, either precedent or fub- 
fequent, on the pcrformar.ee of which 
the validity of the paidon depends, 

354- f- 4S 

82. If the king pardons a man for fe- 
lony ^.whereof he J 1 antis indtbJed^ i 3 c» 
iSc. and tnc man in fad never was 
iiididled, the pardon is void ; for the 
king appears to have been deceived, 

^S 4 .f .46 

83. A pardon gives the fubjeil of it a 

new capacity and credit j clears him 
from the infamy of his convidion ; 
makes him a good witnefs ; and en- 
ables him to maintain an adion for 
calling him felon, 354 

84. A pardon of burning in the hand in 
manfiaughier hath the fame etfedl as 
burning in the hand would liave had, 

355- 4^ 

85. A pardoh is of no manner of force, 
as to the legal eiFeft of it, till it has 
palled the- great ftal, 355. f. 50 

86. 'i he arrtft of a perfoft pardoned 
without notxe is exculeable, becaufe 

, arrcils are for the public good, 35^. 

1.51 

87. By 4. Geo. I, c. II. completely 

ferving the term for which a convklb 
may be tranlported lhali have the ef- 
f^d of a pardon, iA 

whether a pardon of a con- 
^^iciion ef perjury will enable the per- 
in pardoned to be a competent wiu 
ts, • 3sj.r. 52 

89. A 
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89. A convi6liqn, &c. during a fcflion 
parliament is difcharged by an adt 

paii'ed during the lame feilion which 
pardpns. the bdence^ Page 355. f. 53 

90. No pardon^ wuhoot exprefs words, 
(hall ditedan interelt veiled by a pre- 
cedent con vidlion or attainder, 356. 

, ^54 

91. A pardon prior to a cohvidlioh Ih?!! 
prevent any forfeicute, either of land 
or goods, 

92. In what manner a general pardon 

of an judgments and executions ihall 
operate, 356. f. 55 

^3. A pardon of a crime which is made 
penal by datute, and which alfo dif- 
ables the party, will dtfeharge ihe 
penalty, but not the difabiliiy, 356. 

f.s6 

94. The king’s pardon cannot l:ive cor- 

ruption of blood by aitaindcr of trea- 
fon or felony, 357. f. 5:7 

95. A general pardon by parliament 

cannot be waived, 357. f. 58 

96. But a man may waive the benefit of 

a pardon under the great l?ai, as where 
one who hath fuch a pardon doth not 
plead it, but takes the general ilfuc, 
after which he Ihall not refort to the 
pardon, 357 

97. The exceptions of a general pardon 
mud be pleaded, or the Court cannot 
allow the party the benefit of it, 357. 

1. 60 

9B. In what manner thofe who plead a 
general pardon mull Ihew they are not 
within the cxcept*ons, 

99. Where a man is within the general 
words of a ftatute pardon, which is 
qualified by fubfequent prevtfoes^ it is 
fufficient if he bring his caic within 
fuch general words ; for ihe excep- 
tions in fuch provifoes ought to be 
ihew n on the other fide, ib. 

ICO. BiJt the Court are ex officio hoood 
to take notice of a general pardon of 
all perfohs, 3 ^ 0 . without exception, 
358. f. 61 

xoi. Where certain crimes arc excepted 

/ from a general pardon, there is no 


need to aver that the crime irdifled 
not one at ihemi Poigt 33^* f. 61 

lox. Where a datute pgrdbn excepts 
only one perioji in partioulati there is 
no need ot an averni^nt thbt :ihe per« 
fon> indited is not tlae parfc^fi hxcep>« 
cd, 35 B: 4 i 63 

103. Articles of furrender 'cannot: 
pleaded as amounting to a pardon, 

359. f. 6 f, N, in marg^ 

104. The fign manual importing apir- 
don cannot be pleaded as a pardoUf 

359 

105. It will be error to allow a man the 

benefit of a pardon, unlefs: it, be 
pleaded, , ib* 

lo 5 . He who pleads a pardon uh'der the 
great fcal ought to produce it fubpede 
Jigdli^ ih'^ugb it be a plea in bar; 30. 

i. 65 

107. If the party pleading do not pro* 

duce tht? pardon, the Court may in* 
dulge him with a future day for the 
purpof^, > 3 - 

108. A variance between the record and 
the pardon pleaded may be foppHcd 
by averment, if it is ,not iepugnant, 

359.- f. 66 

109. If fuch variant pardon be pleaded 
ivithoui ^iverment, the Court fkiay give 
a further time topcrfedl the plea. Of 
to purchik: a better pardon, 359 

I to. If the variance be 

quclt )j|if office has beeni^kcR^^b 

the fame perfou wexe 

records, " 300 

z 1 1. No pardon under the.gr^ifq^CAn 
be pleaded together ^fier.the 

general ilfoe, u.ilefs'it be dated fq^fe- 
queiu to the ifl'ue, /b^ 

II a. The party (hall uke advantage of 
his whole pardon, and nos beJ 4 d»f i|ven 
to any panic ular words vof iu 3^»o. 

:ft68 

I i 3 i A pvrfoq apprehended ef- 

treated recognizance may plead a par* 
don in the kiog^a bewch, {aiiMl 
Juperjedcus 10 69 

Q^q 3 114. Foi- 
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| i4* Formerly tio pardon was allowed 
witiicynt a!>nt for that purpoie (ex- 
cept for treafon) out of chancery, and 
taken for the good behaviour. 
Page 360, i.yo 

1 1 5, fy 5. and 6, Will, and Mf/i c. ! 3, 
judices before whom any pardon for 
felony ihall be allowed, jnay oblige 
the party, whether infant or /me r®- 
> verfi to find two foreties for their 
good^ehavlour, not exceeding feven 
yczn, , 360. f. 70 

ilS. The judges may Infift on the fee 
^ j;/o-ves ^before they allow a pardoh, 

117; The mode of takii*|j advantage of 
a pardon on the Circuits and at the 
bid Bailey deferifaed^ 361 

1 18. Where beheading is part gf the 
jndgtient, as in high creafon, the 
king may pardon all tlie red, 506. 

f. 5 

ng. In what cafes a pardon of a for- 
mer fait may be pleaded to a gut tarn 
¥ a£lipn or informationi 124, 125 


lio. An appellee at the king's foit may 
::p}ead a pardon to the appeal, in the 
' tame manner as to an indi;^\ment, 9. 
- f. 13 

txi. The 18. Eliz. c. 7. which fubftir 
' tutti burning in the hand inllead of 
poi'^atidn, enures by way of fiatute 
♦ Jordon, and xeilores the party to his 

291 


* fait ^ alfb does the king's ^Son of 
'tri^fon or felony after conviflion or 
‘ attainder, 436, 437 


An after pardon may be 

, tijttficd^ ckhfcr by the party or by his 
" ncir, 459. f. 4 


A pardon will not lave the dower 
^ the wife after attainder, 49 1 

f|| In what manner a pardon will fave 
cgrrupiijn of blood, 495*! f* 

|46k ^ be pardon of an attainder on a 
^ .. p^ at the fuit of the king 

wiUr not bar a» appeal, 3x4 


PARISH Awn WARD. 

1, Where a warrant is pledged, author 

rifing an arreft within the lihertm of 
London f and the indiftmetit lays ^he 
execution of it in luch a^atilh and 
ward in London^ it good for the 

pariOi fhail be iuteuded within the 
liberties, / Page 

2, A faft laid in a partlh of London with 
fome other addition, as St, Micbaelt 
Wood/reetr without Ihcwing the 
ward in which the parilh lies, is good, 

. 6» f» 8 3 

PARLIAMENT. 

1. What nnfrecltals in an indl£lment 

on a fiatute, of the place or time at 
which the parliament was hulden, are 
fatal, 62, 63 

2. In what manner a parliamentary par- 

don mull be pleaded, and how far the 
Court are bound ex officio tq take no- 
tice of it, 357 » 358 

3. No auihoritv, except the parliament, 
can infiidi a puniOiment unknown to 
the common law, as tranfportation, 

dec. 297-473 

4. By 33 Hen. 8. c, 29. attainders of 

trealon by the common law are made 
of equal force as attainders by par- 
liament, 502. f. 15 


PEER. 

t. Where a diflringas is the firfi procefs 
againll a peer, 139 

2. By I. Edw, 6. c. 12. every peer is 
allowed clergy in all cafes except 
murder, and therefore cannot be de- 
nied it for any crime where it was 
allowed by the common law, unlefs^ 
pulled by fome (latuie fince 1 . £dvv.6. 

282. f. 109* 286. f« 114 

3. A peer cannot have counfel where a 

commoner ow^i nox,^ 365. f. i 

4. By 24. Geo. 2. c. 18. no challenge 
(hall be taken by a peer for waiit of 
knig^ki, returned OU the panel, 388, 

389 

S. A 
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5. A cannot challenge any of his 

peers, Pqge 388 

6. "retvirhed on a jury may be 
diicharged by writ of privilege, or 

‘ he may challenge hjmfelf, or be chal- 
lenged for that caufe, 3g2. f. 11 

7. If a peer bring an appeal the de- 
fendant (hall not wage battle, 4^5 

8. Or TaiAL sy Peers, Ch. 44 

9. Where a peer is to be tried by his 

peers, the king, by commifTion, con- 
ilitutes fome peer high lleward pro 
b:ic njict\ Which reciting the indict- 
ment authorifes him to receive and 
proceed upon the fame, and require 
the peers to attend him, and the Lieu- 
tenant of the Tower to bring up. his 
prilbner, 405. f. | 

1 0. A certiorari goes out of chancery to 

certify the indictment before the hew- 
(ird indilaie^ , 406 

1 1 . The heward by precept under feal 

directs a certain day and place at 
which it lhall be certified, ih. 

12. Procefs of the fame kind is direfted 

to the Lieqtenancof theTo\ver 10 bring 
up his prifoncr, ih^ 

13. The heward direCls another precept 

to the ferjeant at arms to furnmon the 
peers, if the parliitincht be 

fitting, 406. f. 3 

14. By 7. Will, 3. all peers are to be 

fuinmoned, ib, (N) 

15. The form in which a trial by peers 

is conducted, 406. f. 4 

1 6. The clerk of the crown is to arraign 

the prifoner, but not to infih on his 
holding up his hatid, 407 

17. In what manner the evidence and 
verdict are to be given, 407. f. 6 

j?. None but lords who have a vote in 
parliament can pafs on fuch a trial, 

407. 7 

19, Whether upon the trial of peer 
the bifbops have a right la vote, 

ib- 

20. It is agreed, they have a right to 
voce in a bill of attainder, jpi 


21. They have alfo a right to vote In 

qu ehions priyiba#; to the trial , of a 
pw, . 407 

22. By 7. Willi 31 Ci j. 

have a right to fit and Vote ^all he 
fummoned twentj’’ days before the 
trial, and take the oathsi S^c.v ‘ ib^ 

23. No lord of any other CQuntyy^ ^r of . 
Ireland^ nor the fpn or liejtf,^p|j -iny 
peer,, hath a right to fucJi 

24. By 20. Hen. 6, c. 9. ducheles, 
^unteires, baroneiTes, nidified of 

ton or felony, whether married or 
fliall be tried as peers of the Temhil 
would be tried for the offence of which 
they fhall bdindiCled, 408.1,' lo 

25. A queen, confort or dowager, Jble 

or married to a fecond iiulblind, bf te 
a peer orcomftioner ; -and all-pecrbffea 
by birth, foie or married tp^Seeri or 
commoners ; all marchipdelSjs 4 tul 
vifcouncefles are entitled to a trial by 
poors, .:V.'>4Q9’ 

26. But a pcerefs- by marfmge Ibfes 
her dignity by marrying a cohirndner, 

. . ■ -:r. 

27. While the parliament U a 
bifhop fhall be tried by/thit i^rs, 

409. f. 

28. A trial by peers may be pf rfeht 

upon an indi^linent of ireaf^o .or 
lony , qr mifprilion : thercofji for 
all other crimes a peer fhplLl^Aried 
by the country, *3 

29. Alpser fhall npt^be triedf 
peers upon an appeal 

30. A pear 

exempted from ,bp^pg„ih 4 i|feC%V 4 
grand jury qf commopeVs/ eiTOf in 
che'king’s bench, before commlmoners 
of br the coNfoner; i ; 4<o^ £; I5 

31. If a peer abfent himteu and 'cjtnnQt 

btf foa!nd, *he may He btrflawed jj^yV- 
diciiim caraf^aiorum, ^c. ' f* ijS 

‘31, The king^s bench may allow^iiipar- 

' don pleaded by a peet! to /anqtidiClr 
^ ment in that coqrt, v : ;• 41O4 ft 17 

Qq 4 
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33. The king’s bench cannot receive a 
peer** plc^.ofjiot guilty, or his con- 
, page C 17 

14. Avpi^^r attainted of treafon or fe- 
rioa)yjnay be brought into the king’s 
bqich, and demanded why execution 
Ihould not paCs, . * 410. f. 18 

35# If the day appointed by the houfe 
of lords for the execution of a peer 
ihould lapfe before execution done, a 
new time may be appointed by the 
kiog’Sibenchv the parliament not then 
iitting. and therecbi^d, &c. being pro- 
perly removed, 41b. f. iS ^N) 

36. If a peer on an arraignment before 

the lord* refufe to put himfclf upon 
his peers, he Otall be dealt with as 
one who ftands mute^ / 411. L 19 

37. One entitled to peerage who pleads 
as a commoner cannot' afterwards in- 
fill, on his peerage, 41U f. 19 

38. No queftion ought to be afked of 
the lord high ileward, or of the 

f judges, in the abfence of the prifoner. 

411. f. 20 

39. After the lords are tyithdrawn, the 

' judges are not to give them any opi- 
nion witbf ut confuhing the refl cf the 
judges, and openly in court, 411 

40. But the judges may anfwer the lord 
high fieward any quellion in open 
court, d'Uring the abfehcc of the pri- 
foner, 

4S« When' a peer is tried before the 
^arliame 77 t, the lord fteward 
Withdfaws^ith the reit cf the peers, 

412. f. 21 

4V tried by the lords 

4 n full, parliamentj^ the houfe may be 
adjour ned, and the evidence taken by 
pareds, 4U. f, 22 

43* Where the tr^al is by commilTion, 
the lord ftevvard, after verdi«5l, may 
take time to advife qpon it, ancL his 
office continues till judgment, 41a 

4^. t)n a trial by commlffioners, the 
lords triers cannot feparatc after evi- 
detrec given i but mull continue to- 
gether till vcrdiifl givcoi i4. 


45. In a trial before the peers ix pan^ 
liament every peer is a judge both of 
law and fa6l ; but in the court of the 
high He ward, he is to judge of > the 
law,, and the peers^ triers are more 
j udges of the faft, Page 412 (N) 

46. In dated and fixed judgments the 
law makes no didin^tion between a 
peer and a commoner, 468. f. u 

PENALTY, 

1 . The whole penalty of a penal ftatute 

goes to the king, where it is not other- 
wife difpofed of, 1 04 

2. The king’s grant of fuch penalties is 

void, 434 

PERJURY. 

j. An indiflment of perjury on *5. Eliz. 
c. 9. omitting the words ^olwitarie $t 
corrupt} in felling forth the fwearing 
is infuflicient, 67. f. no 

z. So alfo, if fuch an indictment fot 
forth ta£io per fe facro evangelio falsa 
depojuit^ without direCtly (hewing that 
he was (worn, it is not good, 

68. f. Ill 

3. The Court will not grant a certiorari 

to remove an indictment of perjury at 
the inftance of the defendant, except 
for fpecial caufc, 147. f. 28 

4. It is unfettled ^ hethcr the pardon of 

a conviction of perjury make the party 
a good v/’itnefs, 355. f. 52 

5. A conviction of perjury, and judg- 

ment thereon, is ;i good caufe of chal- 
lenge to a juror, 398 

6. It is alfo a good exception to a wit- 

nefs, notwithdanding the king’s par- 
don, 437 m 3^ 

7. A conviction of perjury will not dif- 
able a man from niaking an alfidavit 
as to the irregularity of a judgment, 

437. f. 103 

8. Precedent of an information for pcr> 

JV/t" 3 ?« 

ypTiT* 
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PETIT-TREASON. 

See Treason— Evidence, 

l. Two witnefles are required upon an 
indi£tm^( of petty treafon, Page 82. 

f. 144 and p. 419 (N) 

R. What is to be done to one who ftands 
mute to an indiftment of petty treafon, 

233. f. 13 

3. ^arre, whether petty treafon was, 
at common law, entitled to clergy.— 
But this is fettled by ftatute DeCleros 

255. f. 21 

4. By 23* and 25. Hen. 8. petty treafon 

is ouited of clergy, 265. f. 50 

5. In petty treafon, depofitions taken 

on the examination, &c. are not fuf- 
iicient to convidl if the deponent be 
jiving, though unable to travel, or 
kept out of the way by the procure- 
ment of the prifoner, . 419,420 

6. Judgment againft a man for petty 
treafon is *• to be draivn to the place 
of execution, and there hanged, &c.” 

469. f. s 

The ji!i 4 gment againft a woman waS( 
that fhe ihall be drawn to the place of 
execution, and there burnt. But by 
30. Geo. 3. c. 48. they {hall now be 
/langed, 469. f. 6 

S. Whether the wife jofes her dower 

for this oiFence, 491 

PIRACY. 

1 . In what manner accelTaries to piracy 

{hall be tried, 22 

2. Pirates {landing mute were to be ad- 
judged to pain fort et dure : but by 
12. Geo. 3. c. 20. they ihall be con- 
vifled, &c. as by veruicl or cohfeflion, 

230. 237 

j. Piracy is oufied of the benefit of 
clergy^ 260. f. 41 

PLEADING. 

I. In what manner a defendant is to 
plead to a qui tdm adlion or infor-r 
mation {^Se: Information qvi 
Ul to 128 


2. How the defeft of addition or other 

error in an appeal may be cured by 
pleading, Pttgev]^ 

3. The manner in which ** fan&udi^^ 

was formerly jdeaded, 24^ 

4. How a pardon mull be pleaded {u«e 

Pardon), 3S7/3|f 

P R E G N A N C y. 

In what cafes the plea of preghancf 
Ihall fufpend execution, jo?,.. 50^^* 

P R iE M U N I R E. 

z. In an ^pearance by 11% 
torney cannot be admitted without^ 
fpeci^ grant for that purpofe, 

2. Inftance of a pardon pleaded to 

munire by attorney without fuch fffe- 
cial grant, ihJ 

3. Procefs of outlawry docs not lieirt 

preemunire, 180. f. iYb 

4. It does not appear whether t^ere^ 
can be any acceAaries in pnemumh, 

200. f. $ 

■A IV'^' 

5. A pardon of all mifprilions*' tgefr* 
palTes, offences, and contempts^ iwill 
pardon a pramunire^ 344. . V 26,; 

6. The judgment in praemunire ^ 470, f.ij^? 

7. The llatutes of which 

a general forfeiture of all the J^ndt 
and tenements of the offender 
not to land in tail, 4861- 

8. It is unfcttled whetlier the forfeiture 

in preemunire Ihall relate (o the^t^ihe 
of the offence, or only to that of 
judgment, ; 487i i. jki 

PRESENTMENT, 

Indiotmbmt.* 

A pre/entment is an accufation found 
a grand jury without any bill broughif' 
before theni^ r 299^ ch. 2$ 

PRIVY COUNCIL. 

By 33. Hen. 8. c. 23. the king** 
council may examine trcafon.s, mif- 
prifionSj, 
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prifions, and murders* and the prifo* 
s may be tried in any county by 
ihe king’s commiflion. Page 372 

а. This ftatute, as far as relates to trea- 
ion done within the rea)m* is repealed, 

37?- 3 

PROCESS. 

^tf^VEKlRE. 

|. No procefs without writ can be wefl 
awarded on an indictment, &c. from 
any court out of the county wherein 
It fits ; but by writ it may be well 
awarded into any county of England 
either by the king’s bench, jultices of 
eyre, or juftices of oyer and terminer : 
but ju dices of the peace have not this 
power, 136 

2. All precefs to which the king is a 

party ought to have the claufe of non 
omi/taj, Qc. i 3 7 • 5 

3. By 27. Hen. 8. c. 24. all procefs upon 

indictment of treafon, felony, or tref- 
pafs, to every county palatine or 
other liberty, lhall be made in the 
king’s name only, and all procefs if- 
iuing from a county palatine, &c. 
/hall be tcftediw tiie name of him who 
has the franchife, 138. f. 7 

4. All procefs to other courts ought to 

' he in the king’s name ; and if from 

the king’s bench| teJUd in the name 
of the chief jultice, or, in his abfence, 
tlie' fenior judge, &c. 138. f. 3 . 

5. Procefs on an indiClmcnt before juf- 

tices of the peace mail be under the 
hands of two of them, and that fitting 
the 90urt ih the feffions, ^3^ 

б. A wemre facias is the proper procefs 

to be firfl awarded on ah; indidment 
for any crime under the degree of 
treafon, fetShy, or mayhem, except 
where other procefs is directed by 
feme ilatute, 139. f. 9. 

y. A nunirt facias is the firft proper pre- 
cefi oh an information in the crown 
©dice for a debt claimed-by the kim», 
as having been forfeited by a feU defe^ 


8. ’If, on fnch venirri the defendant can-, 

not be fbund^ a diftrefs infinite (hall go. 
if he have lands, &c. But if a nihtl 
be returned, a capias alias plurics 
/hall iiTue, Page 139. f« lo 

9. ^tarCt whether in oyer and terminer 

if the party make default at the firft 
day, a njenire facias or pone per atadios 
may iffue, &c. &c. 139. f. 11 

10. On informations,^ a capias againit a 
commoner, and a difiringas againft a 

^ peer, are the firll procefs. I've. &c. 

139. f. 12 

11. At common law an attachment or 

fuhpacna at the ell CUon of the informer 
were the proper procefs in qui tarn on 
popular llatutes, 140 

12 . In other aClions an attachment or 
pone per *vadios was the procefs, ih. 

13. And in all originals, in debt on po- 

pular (latutes or fummons, was the 
proper procefs, il. 

14. By 21 . Jac. 1 • c, 4. the like procefs 

• in popular prcfccuticns lhall be had, as 

in actions of irefpafs -vi et armis, at 
common law, 140. f. 13 

15. Therefore the procefs in al! fuch 
(bits mull now be by attachment or 
pone per <i'adios, c, and after by dif 
trefs infinite^ where by the return the 

arty appears fufiicient, or otherwife 
y capias, 140. f. 13 

1 6. The practice on a criminal infor» 

"xnation is firll to award a fuhpccna, 
and on no appearance, &c. in four 
days, a capias of courfe ; but if the 
defendant be a corporation aggregate, 
a difiringas^ 1 40. f. 14 

17. A capias is the firft procefs on all 

’ indiCiments or appeals of treafon, fe- 
lony, and mayhem, 140. f. 15 

18. There ought to be fifteen days be- 

* tween the and the return of pro- 

cefs iftued frbm the king’s bench into 
a foreign county. But this is not ne- 
celTary in the county where the Court 
fus, . ' 140. f. 16 

19. The 
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19; The (herifF, and not the bailiff of 

‘ any franchife, (hall execute all writs 
where the king is party, whether there 
be the claufc of non omittMi pr not ; 
for the king’s prerogative fhall be 
preferred to every franchife, unlefs 
there is a claufe to the contrary in 
the grant of the franchife, Page 141 

20. By 4. and 5. Will, and Mary, c. 18. 

■ no procefs ihall iflue, on any infor- 
mation exhibited by the inaftcr of the 
crown office, till a recognizance be 
given, Stz* {Sa Information) 
141. f. 18. 

a I. By 18. Eliz. c. 5. no procefs (hall 
iffue on a penal information till a 
fpecial note be made of the time when 
fuch information was exhibited, 1 41 

22. If a defendant appear, and before 

iflTue joined elbape, the common rd- 
f)ias, tiliast and fluries (hall be avyard- 
ed, unlefs there has been an exigent, 
in which cafe a new exigent flialt go 
iiiJianUv, 141. f. 19 

23. If no exigent be awarded, and the 

defendant make default after ilTue 
joined, and an inqweff be awarded to, 
try it, a capias (liall go againft him 
ad audiendusn juratam, c» ib, 

24. ^<£re, if the defendant appear upon 

the exigent, whether he (hall not be 
admitted to plead de novo, 1 42 

25. Of procefs by {See Cer- 
tiorari), 14310169 

26. Where the procefs on an appeal, 

indidfment, or information, (hall be 
faid to be dif continued, mi/continued, or 
put without day {See Pisconti- 
nuance), 16910178 

zy- How far and in what manner pro- 
-cefs is necefTary in ouTLAWfiy (^S’re. 
Outlawry), 179 

28. In what manner procefs (hall be 

idued againft jurors, 375 to 384 

29. In what manner procefs (hall ifTue 
to compel the attendance of witnefTcs 
(^iivipENCF, No. 95 to No. 102), 

447. f. 170 


E R p F E R T. 

|. The pica of autrefoite acquit bpng n 
plea in bar and the record not in the 
pleader’s cpllody, there is* no need to 
plead it with a profirt /uh pede Jigilli, 

Ay» 3 >a, 3«3 

2* Whoever pleads a pardon under the 
great feal ought to produce it /ub pede 
- 3 SS>- i.6s 

PURCHASER. 

A perfon attainted may be a purcha(er 
of land, but he cannot hold it : the 
king (hall have it on oifice found,, 
494.1:50 


Ri 

RECOQKIZ ANCE. 

1. The Court is the proper judge whe- 

ther recognizances ought to be ef- 
treated or (pared, 148. f. 33 

2 . An offender pardoned on condition 
of tranl'portation may furrendcr to 
di (charge a recognizance, by obtain- 
ing a habeas corpus ; but if fuch con- 
vi^ be on board the tranfport, the 
Cwurt will not grant the writ, lA 

3. What recognizance (hall be t|hen 

by the mailer previous to ilTuing pro* 
cefs on an information {See Infor- 
mation), 871090 

4. What recognizance is to be given 
before the allowance of a certiorari^ 

15210155 

5. The removal of a recognizance by 

certiorari does not ^erfede its obli-« 
gation, ^ 15s 

6. How a recognizance (hall be certi- 

fisd, 155 

7. The king cannot dlfcharge recog- 

nizance of the peaQc, before it is for- 
feited, 349. f. 34 
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REMAINDER. 

Whether a remainder, cxpeftant on a 
leafe for years, will qualify a man to 
be a juror. Page 394, 395 

R E P R I E V E. 

I. Every Court which has power to 
award an execution has alfb of com- 
saon right a. diferetionary power of 
l^antinjf a reprieve, even after the 
con^miKon is determined, 507. f. 8 
^ Caafes for wTiich a reprieve may be 
granted, 507. f. 9 

By 8. Geo. 3. c. 15. judges may re- 
prieve a convift for the purpofe of 
obtaining a pardon, 507. Hole in marg, 

4. The Court may reprieve a convid 
ibr inurder, 509 

REPUGNANCY. 

i. Where one material part of an in- 
* didment is repugnant to another, the 
whole i^ void, 33 

1. If an indidment charge the defendant 
with having forged a certain writing 
by which J. was bound to B, it is re- 
pugnant, for it is impofTible he iliould 
be fo bound by a forgery, 33 

3. If an indidment allcdge that the de- 
fendant eiijei/ed of lands, and 

k appear the tndi€lment that he had 
- ;i|0 treehold ; or that the defendant cn- 
Ipred peaceably and then dijl'erfed the 
profecutor ; or that he dijjeij'ed of 
land then being, and ever lince con- 
tinuing his freehold ; fuch indidment 
k void for repugnancy, ib. 

4; An felling irpn with 

'faffe weights and mcafurts is void; 
:fbr it is inconhilent it ihould be fold 
, by bojh and menjure at the 

jlame ttpi^ W . . 34 

an indidment ata fedTion the 1 3th, 
And that |he.: defendant was ablent 
fFom>i«iwir<ib fixmwths'irQm hrd 
of the fi^inonthi. his vxjidi: 

ehafgfeg^^a fad as 
^ftJon^y ^hlch tref- 

^ as cutting’ dowa and carry- 

iw^y trees, is void, u\ 


7. But an indidment for having mowed ■ 
unam acram feeni, (hall be intended to 
be though in fad it was only 
gra/s when it was mowed. Page 54. 

f. 46 

8. A verdid which is repugnant is void, 

4 ^ 

R E S C O U S. 

Breaking Prison. 

1. The (herifT^s return of a refcous, 

without (hewing the year and the day, 
is infuibcieiit, 44. f. 77 

2. Procefs of outlawry lies on the re- 
turn of a refcous, ch. zy. f. 113 

RIOT. 

1 . On an indidment for a riot, if a ver- 

did acquit all but two, it is repug- 
nant, unlefs it charge them with 
having made fuch x\ol,Jifnitl cunt aim 
juratorihus ignotis^ 462. f. 8 

2. If twenty perfons are indided for a 

riot, and any three found guilty, the 
verdid is good, ib* 

3. Where only two are found guilty of 

a riot, they having been indided with 
others, judgment (lull be given againfl 
them, even though the others do not 
come in to trial, 463. (N) i 

4. Six were indided for a riot ; two of 

them died before trial ; two were ac- 
quitted ; and two only found guilty ; 
and judgment was given againil. the 
two found guilty, , : , 

ROBBERY. 

j. An indidment of robbery in ^ualam 
•via regia pedejtri ducenU de JL^a^ L 
(hall not oull the defendant of clergy ; 
for the words of the ftatute are, M in\ 
•* cr about, tr ntary the 

2. By 5. and 6. Edw. 6. c, 10. thbfe 
who, arc founP guilty in.qnff, cpgnty 
of am clfence amountjno jp. xojAfry 
'y in another, areo^fied o/theu^^ 

> 

3 v By aq. aqd 25. Hen 8. c. 3. &c. &c, 
all perfons indided of robbing any 

per- 
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pcrfoA in er ntar the high-ways, are ex- 
- eluded from clergy. Page 272 

4^ No robbery is within thefe ftatutes, 
but fuch as is laid in the indiclmeKt 
to have been committed iu or neartbe 
bighhway^ and to have put the perfoti 
robbed in fear, 273 

5. By 3. and 4. Phil, and Mary, accef- 
faries before the hiH in robbery are 
excluded from clergy, 274. f. 84 

6. Robbery IN a dwelling-house 
(See Clergy, No. 102 to 125, 
HoUSE-BREAXI NC^, 275 t 028 l 

7. If any accomplice out of prifon fhall 

difeever and convid two or more 
highway robbers, he fhall be intitlcd 
to a pardon, 333. f. 3 


S. 

SACRILEGE. 

3. Sacrilege was confidered as a crime 
of fuch figral enormity by the com- 
mon law, that the offender was denied 
the privilege of fanduary, 243. f. 4 

2. Perfons guilty of fncrilege were de- 
nied t’ c be. e fit of clergy, 248, 249 

3. By 23. Hen. 8. c. i. 25. Hen. 8.C.3. 
and 3. and 4. Will, and Mary, c. 9. 
robbing any church, chapel, or other 
holy place, is excluded from clergy, 

371. f. 72 

4. But no facrilegc is within thefe fla- 

tutes which is nut accompanied with 
an adual breaking, 271. f. 73 

5. By i.Edw. 6. c. 12. all perfons are * 
culled of clergy for felonious taking 
goods out of any parKh church, or 
other church or chapel, 271. f, 74 

6 But accelTaries to fuch a robbery are 
not excluded by any fiaiure ; Jet/ 
quetre, if acceffaries to facrilcge are 
not excluded by the common law, 
*72. f. 75, 76 


sanctuary. 

The privilege of fan&aary, what, and 
how pleaded / Page 47 1 . th; 3 s 

SCIRE-FACIAS; 

1. Bare facias is the proper pfocefs af- 

ter the removal of a caufe by cirtio- 
rari^ , 

2. A perfoh pardoned on an appeal by 

the party mull fuc out a feirt faciHs 
to the appellant before it lhn!l be .al- 
lowed, uiiJefs he appear 350* 

^*35 

3. If the flierilF return two nihils to fuck 

ftire fmias, tile appellee (hall be dif- 
charged, 350, f. 36 

4. If the appeal be of death, and the 

flieriff rcLurn that the appellant is 
dead ; qitceret if a feire facias fliould 
not illue to the heir, ih* 

5. A feire facias need not go to thts 

lords intitled to the ejiheat^ becaufd^ 
the pardon no way reverfes the at-- 
tainder, 3 50. f. 37 

6. One appellee cannot take advantage 
of the appellant’s default on a fare 
facias by another appellee, 350, 351 

7. An attainder of felony of a perfon 

who hath lands, lhail never bereverfed 
by writ of error, without feire facias 
again (I all the tenants and lords, me- 
diate and immediate, 35 c 

8. B ut fuch feire facias is not neceiji ry 

i.n high trealbn, 351 

S E R V ANT. ^ 

If a fervant receive a mailer, or a mnf- 
tcr a fervant, they are acceffaries a> 
much as if they had been mere Aran- 
gus, 213. f. 34 

S E W E j| S. 

1. A certiorari lies froth king*? bsncli. 
to commillidners of fewers, notwith- 
llanding 13. Elis. c. 9. fays, they 
lhall not bs compelled to uafeke cer- 
tificate of their proceedings, 144 

2. But the Court, before th’cyiit'iHfufiLl 
the return to be filed, will hear affida- 
vits conccrr.bg the Aifb, 149. f. 34,, 

i>2.t69 

bHE. 
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sheriff: stabbing. 


Set Torn. 

U In all fuits where the king is a party, 
as in indiflinents and informations, 
the procefs ought to be execlited by 
the iheriff, and not by the bailiff of any 
franchife, whether it have the claufe 
of non omitius or not, I41 

^ The ftatttte 23. Hen. 6. c. 8. which 
enadls, that fheriffs ihall continue in 
theii: office no longer than ooi; year,” 
canbot be difpenled with, 3^7 

SIGN MANUAL. 

I. Theiign manual importing a pardon 
cannot he pleaded as a pardon, neither 
will it reffore the competency 6f a 
witnefs, 339. N. in marg, 

i. The iign manual is ufually the iirff 
progrefs to a pardon, upon the Circuits 
and at the Old Bailey, 361 

SIMILITUDE. 

Although fimilitude of hands was admit- 
ted as good evidence in SiJney^s ca/e^ 
and the propriety of fuch evidence was 
cnly doubted in the cafe of the Si^en 
B*Jhopt^ yet it is he ld that fimilitude of 
hands Is not evidence in any critninal 
cafe, 428. r. 52 

S I M O N Y. 

"I J HoUi far a fitnon'Ji m&y take advantage 

; : r jof ^ psifion for f many , 3 5 6 . f. 5 6 

ii/,^<re»'whctK^ a pardon of all liiif- 
pnfiions, &c. &c. will extend to fimo- 
»y, 344. 1^26 

SOJOURNER, 

1;^ thehoufe at the time , 

of the^obbery, doth not bring Uie cafe' 
d.'Edw.S. c. 9! which" 
^jltffirdfes ftbm ] clergy ' com- \ 

ahV diyetlibg-te the ■ 
aiSi&fl §r Jervanu^ ' 

being therein t \ ' *76- 


By I. Jac. I. c. 8. whoever (hall (lab of 
thruft any perfon that hath not then 
any weapon drawn, or thpt hath not 
then lirll (Iricken the party which 
(ball fo ftab, foas the party.ftabbed die 
thereof within fix months, (hall be ex- 
cluded from tiergy, Fetge 266, f. 57 

STATUTES. 

s. A ffatute which appoints that all 
crimes of a certain denomination (hall 
be tried before certain judges, dors 
not exclude the jurifdidiion of the 
king^s bench without exprefs negative 
words, 154. f 49 

2. Airiiatutes are to be cdhftrued Ari^< 

ly in favour Of life, and no parallel 
cate which cohies within the fame inlf- 
chief (hall be condrued to be within 
the purview of them, unlefs it can be 
brought within the meaning of the 
words, 26 1 

3. Whcievcr a ftatute ptohihits a mutter 

of public grievance, or commands a 
matter of public convenience, an of- 
fender is punidiable at the fuit Or the 
party grieved, and by way of indict- 
ment, unlei's fuch proceeding baex- 
prefsly excluded, 4 

4. A ftatute wdiicb extends to private 
perfons, or to matters of a private na- 
ture, will not bear an indidtmept, ih» 

5. Where a ftatute makes a.oWofEpnce 

which was tio way prphibUed-^by the 
common law, and appoints, a p^rticu^ 
hx manner.; of proceeding, without 
mentioning inditlmcri, ua icdi^ment 
can be maintained i^See infra f No. 14. 
See,) 4 

6. If a ftatute give a recovery by a(!>icn 
of debt, bill,, plaint, ,oj .^f^rmaiijOn, 
or oiherwi/e^ M authoriica,a ,pr^cd- 

by 'inditlm.ent, , ^ " ih. 

7; Where a ftatute adds afunthSi^penal. 

th^ pfe^ndjcrr-pat tj^jflp^ion 

K of the prpffcutQri 

^ common law, ih. 

8. If 
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If fuch indidlment conclude cMra 
formam fiatutiy a ad cannot be made 
good upon the flatute> it may be 
maintained a& at common law, and 
the wotds cofitra formam Jlatuti re- 
jc€lcd^ Pap 4 

g. Whcte new-created offences are only 
prohibited by a general prohibitory 
claufe of a ftatutc, an indi^ment will 
lie, 5. (N) 3 

ib. Where there is a prohibitory parti- 
cular claufe fpecitying only particular 
remedies, there fuch particular remedy 
mull be purlued, ib, 

t i . Where an offence, not fo at common 
law* is made an offence by llatute, an 
indictment will lie where there is a 
fubdantive prohibitory claufe, though 
there be afterwards a particular pro- 
nfijion and remedy given, ih, 

Ji. No indi6tment will lie where the 
Itatute is not prohibitory^ but only in- 
fli(5ts the forfeiture, and fpecifies the 
' remedy, ib* 

13. Where the offence was punifhable 

before the daiucc which preferibes a 
particular method of punifhing it, 
there fuch particular method is cumu* 
latinte, ib, 

14. But where a ftatute appoints a par- 

ticular mode of punifhment ibr an of- 
fenccwhich was not punifhable before, 
there the particular mode mull be pur- 
fued, and not the common-law mode 
of indidmcric, ib, 

15 • Ah rnformation may be brought for 
offences againlt llatutes unlefs a dif- 
ferent mode is prescribed, 4 

i4. In what cafes an indictment, ground - 
c4ou a ftatute which will not maintain 
it* may be made good as at common 
law (AVr Inpictment, No. 260.)** 
- 70. f. 115. ch. 23. r. 70 

’What ought to be the form of the 
' ^hody of an indidment on a flatut* 
(See Indictment, No. 233 10 
. 61. to 7* 

offence is made felony by 
" lllitifte It (haM haVe the benefit of clcr-. 

-it bt eat J)refs!y ex'cl uded 
from ic, 255^, 256., 


19. Where a perfop is denied clergy bf 
a ftatute excluding it from rbe ctimft 
the indiflment and evidence muft ex« 
pref^ly bring the cafe within the' 
words, * 

to. Where a ftatute makes an offence 
treafon or felony, it gives it the like 
incidents that belong to. a trealba or 
felony at common law, ib. 

11, V/hether a ftatUtc may be difpenfed 
with (A^^Pardon. Dispensation)* 

■345 

2t, How the words * * fucb ejfenceP* trid. 
fuch offenders*^ in a ftatute, (hall be 
conftrued to mean fuch in mijehief** 
and fuch in iiUonvenieHcc,*^ 261 « 

L 4J 

STEWARD. 

See Peers. 

I i Tn what manner a lord high ftew'ard 
is to be created for the trial of a peer, 
and the proceedings therein, 403 

2. None but the lord high fteward can 

receive the plea or confeffion of a 
peer* ,^06 

3. In what manner the peers may re- 

quire the opinion of the high iUward, 
or of the judges, 4** 

4. Whether the court of the high ftew- 
aid may be adjourned, ' ' 412 

5. A writ of error lies in the klng*g 
bench of an altaiiKler befdre the lord 
high lleward,. 

6. An indi£lmcnt4^efore.y. iA^ ftbward, 
muft ihew to whom he is fteward, 

^ S U B P CE N A. 

I . In pTofeddtiUnlJfbp ip ifdebieanors the 
defendant may take W Jubp^naiof 
■ coiirfe^'’-' 

2*^ And' ■ fijcci].' ihej g. 

; wliicB^^or^IuV IW ^ for 

the pTilQuer ’iball,^e' 
may be 't>lken.4 

, «i'- - ^ '■ ' v * 

SVG. 
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SUGGESTION. 

ksng*s pardon (hall be obtained 
mpon^ an atitroe faggeiUon* the pardon 

1. Aoll be void, &c. Fagt 338 

s UN D A y. 

One who is convidled on a penal datute 
c/imioc be apprehended on a Sunday 
the non-payment of the forfeiture, 

SUPERSEDEAS. 

How far a certiorari (hall be a /»per^ 
tw the Court below {See Ceel^ 
TidRARj,No. 102 10 it 7 )> i $9 to 

161 

2. On a pardon allowed in the king’s 
bench, the party may have a fupnfe- 

' Jeas to the exchequer to flop the pro- 
cefs there on an elireated amercement, 
360. f. 69 

3. How far a defendant coming in by 
cafi as utlagatum' m^y avoid an out- 
lawry in tnc common pleas by fhew- 
ij^ that he purchafed a /uper/edeas, 
and delivered it before the fiuinto ex- 

497 

SURETY. 

Ift what cafe the pardon of the principal 
will operate as a difeharge of the 
lurcty, 343. f. 23 

S U R N A M E. 

jWABATBMRMT, NaMB, MxsNOMCR, 

SURPLUSAGE, 

ii Vfhxtte a fpecial Verdift is perfect, 
laithoai certain words therein inferred, 
they tnay be.reje^ed pa furplusi 464. 

; ^ ■ ■ . ■ ' ■ L 10 

Nothia^ which can be rejeaed as 
ftati vitiate an indkiment, 55 


T. 

TAIL. 

in what Cafes an ellate In tail is forfeited 
by an attainder of treafon or felony. 
Page 48a to 487 

T E t) R. 

1. By the charter of the city of Lontkn^* 

only the tenor of a record can be re- 
moved from thencci 39, 60 

2. And it is faid, this extends to Middle^ 
Jex as well as Londen^ 60. note inmarg* 

3. The return of a certiorari ought to 
certify the record ^ or the tenor of it, 
or the tenor of a tenor, as the exi- 
gence of the writ requires, 164 

4. How far a ^variance is fatal when an 
inilrument is fet out in an indictment 
fecundum tenorem fe^iucntemt 4J 3. f. 1 90 

TESTE. 

I* Procefs for treafon, felony, or tref* 
pafs, from a county palatine, (hall be 
tejledm the name ot him who hath the 
franchife, 138* f. 7 

2. Procefs from the king’s bench ought 

to be under the tejie of the chief juf- 
tice, 138. f. 8 

3. Procefs ought to be under the tejleoi 

the hril in a commiHion, ih^ 

4. What (hall be removed by a writ of 

error, or recordare, between the tefe 
and return, 163. f. 73 

5. Where aTcrm intervenes between the 

tejie and return'of a it is dif- 

coiuinuancc, 170. f. 88 

6. If procefs be tejied the day of 

the return of the hrll procefs, it is 
difeon tin uan ce, 1 76. f. 8 $ 

TRAD E. 

Where a joint indiClment will lie agabift 
Several for following a trade without 
having ferved ao apprcntirefhxp, clu 
. 25. p. 89 
TRAMS* 
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TRANSPORTATION. 

iSff Burning IN THE Han D» No. 5. 

1* Tranfportation is a fpeciesof punilh- 
ment unknown to the common law^ 
Page zc)-f 

2, The origin and elFedl; of this punilh- 
ment, 

By 4. Geo. i. c. ii. an oficnder 
conviftcd of grand nr perit lar^reny, 
or other offence within the benefit of 
clergy, and liable only to burning in 
the hand, or whipping, may be tranf- 
ported (0 America for feven years, 

29S 

4. Where an offender is convidled of any 
offence excluded from the benefit of 
clergy, and the king fiir.ll extend his 
mercy on condition of traafporUtion 
to America^ and fuch intention fhall 
be fignified by a fecretary of ftate, a 
court of competent authority may al- 
low fuch offender the benefit of a par- 
don under the great feal, 298. f. 139 

Bayers or receivers of ftolcn goods 
knonvingly fhall be tranfported to Arne* 
rica for fourteen years, &c. &c. 298. 

f. 140 

6. The king may at any time difpenfe 
with any luch tranfportation, and allow 
the return of the offender, 298. f. iai 

7. Offenders tranfported, whofh :ll ferve 
the term of rranfportation, fhall be 
confidered as pardoned of the crime 
for which they were tranfported, 298, 

f. 142 

8. By 6. Geo. i. c. 23. the powtrs of 

4. Geo. 1. c. II. are given to any 
fubfequehc court of like authority, 
notwichftanding fuch fubfequent court 
may be held at a different place from 
that in which the offender was tried 
and convided, 299 

9. By 8. Geo. 3. c. f 5. where any of- 
fender (liall be convided without be- 
nefit of clergy, and the judge fliall 
grant a reprieve, if the king lhail 
grant a pardon to fuch offender on 
condition of tranfportation to America^ 
and fuch intention fhall be fignified 
by a fecretary of date to the judge 

VOL. iV. 


recommending mercy, fuch judge may 
mukeanorder tor theiinmediaietrani- 
portaiion of the offender,. Pvge 

10. By 19. Geo. 3. c. 74. offenders lia- 
ble to be iranfoorted, or who fhall be 
pardoned on c^mdition cf tranfporta- 
tion to America.^ may be tranf]>orted 
to any farts itt /las ; and all the 
above-raciitiofieu ails lhali be in force, 

300- 

11 . Male perfons, in lieu of fuch tranf- 

portaticn, may be fenc on bo?ird Ihips 
i »r V t ffei s ^ c'^mmortiy caiUd t he H u 1 , K s ) , 
on the river TLames , &c. for a term not 
h fi> than one, nor more than five years, 
where the <div.nc£ is traniportation for 
feven years, .ind not exceeding feven 
years, whetv^ tljc tranfportation is 
fourteen years, 30 1 

12. By 24. Geo. 3. c. 56. diredionsarc 

given in what manner fuch male cun* 
vids fhall be removed from the place 
of their convidion, &c. &c. 302 

43. By 24. Geo. 3. c. 56. convids lia- 
ble to tranfportation, &c. fhall be 
tranfported to fuch places beyond the 
fcas as his msjefly by the advice of 
bis pri'vy council jhali order and dired» 

303 

14. The manner in which convids may 
be aifigned to coniradors, 304. f. 1 54 

15. In what manner rhe place to 

offenders are ordered 10 be tranfported 
may be changed, 305. f. 155 

1 6. How convids fhall be transferred to 

the coiuradors, 303, f, 136 

17* The contrador may carry convids 
through any county, lA, 

18. The time a convid is confined pre- 
vious to his being tranfported fhall be 
confidered as part of his fentence, 

305 - <57 

19. By 27. Geo. 3. c. i. the authority 
given by the above ads to tranfport 
convids to Juch place as bis majtfiy bj 
the ad^vice of bis pri<vy council jhali di^ 
reA, is recited, and the place to w'hich 
convids fhail in future be tranfported ' 
is declared to be to the eajltrn coaA of 

R r Nms, 
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Kewi) South Wales {com?nonly called 
> TANY Bay), Page 306 

20. The powers given to the king by 
thisaa, 307 

TREASON- 

I. Standing mute upon an arraignment 
of high treafon is equivalent to a con- 
viaioiif 231* 232 

a. The privilege of fanfluary never ex- 
tended to high treafon, 244.. 245 

3. There are no accclfarics in high trea- 

fon, 193. f. 2 

4. Whatever will make an acceflary be- 
fore in felony will make him a princi- 

" pal in high treafon, 19S, 199 

5. A didinflion applied to this rule be- 
tween treafors touching the king’s 
death and* other inferior fpecics of 
treafon^ ref|,efling the mode of trial, 

199. (N) I 

The fame receipt of an offender 
which will make the receiver an accci- 
fary after the fadt in felony, will make 
him a principal in high treafon^ 199. 

L 3 

7. Wherever a ffatute ordains that thofe 
who are guilty of the thing prohibited 
; by, it fhalt be adjudged traitors, it im- 
pliedly makes rll procurers and abet- 
. tors of it principals, 204, 205 

1. In what manner treafon is excluded 
from the benclit of clergy {See Clkr- 
G Y, No. 22, 23. 38. 47. 52.), 256 

j|i By 7. Will, 3, c. 3. perfons indifled 
. of high treafon ffiall make full defence 
by two counfel, 365 

10. In what manner a perfon indifled of 
high treafon ihall have a copy of his 
Indidmenr, &c. &c. {See Copy of 
Indictment), 369 

it. What evidence is neceffary to fop- 
porc an indidment of high treafon, 
419. 452 

12. The judgment in high treafen {See 
Jl/DGMANT, No. 10.}, 466. 1, 3 


1 3. What forfeiture enfucs upon an at« 

taindcr of high treafon {See Fon- 
Feiture), ch. 49 

14. For the trial of treafons beyond the 
fea {See County iNDiCTMEUTt 
No. 52 to 61), 

TRESPASS. 

1 . There can be no acceff arles in tref- 

pafs, 198. f. 2 

2. Whatfoever will make a roan an ac- 

ceff'ary before in felony will make him 
a principal in trefpafs, ib^ 

3. Wherever a man commands another 
to commit a trefpafs, and he does it, 
the perfon commanding is equally 
guilty as if he had done it hiuiie)f» 

^99 

4. Whoever agrees to a trefpafs on lands 

or goods, thereby becomes a princi- 
pal : but not in a trefpafs on the per- 
fon, 199. f,4 

5. No one Ihall be adjudged a principal 

in any common trefpafs for barely re- 
ceiving, Sec. the offender, ih*. 

6. What offences (hall be included un- 
der a general pardon of all trefpalTcs, 

344, f. 26 

7. On an indi< 5 lmcnt for felony, if the 

oircnce amount only to trefpafs, the 
offender cannot be found guilty o/ihe 
trefpafs on that indictment. Sed 
queer e, if the fpeciai circumftances of 
the trefpafs be fet forth, 462 

8. If a jury find a fpeciai verdiCl for fe- 

lony, and it be adjudged only trefpafs^ 
queere, if judgment may be given on 
it for trefpafs only, ib* 

9. On an indidlment for trefpafs, if the 
fadl appear felonious, judgment may 
be given for trefpafs, for it is in the 
ek dticn of the king to proceed either 
for the tre^als or the felony, eb, 

10. Whether, a former recovery or ac- 
quittal may be pleaded in bar of tref- 
pafs (6V^ Autrefois Acqjjit.). 


TRIAL. 
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TRIAL. 

T See CoviiTY, Indictment. 

1. By I. & 2. Phil. & Mary, c. lo. all 

trials of treafou lhall be according to 
the common law : conilrudions on 
this fiatute^ Page bi 

2. In what manner the accefary lhali be 

tried where the offence anfes in a dif- 
ferent county from that of the prind^ 
/>«/ Accessary), 221 

3. In what cafes and in what manner it 

fhali be tried, whether one w*^<o ftards 
mute do fo of malice or ot the ati of 
God, 228 

4. In what places treafons and murders 

examined by the privy council fhall 
be tried, 372 


2. In perjury on an affidavit, “ he 

derftmdaxi^ believed/* the indidment 
he undertoodf 8 cc* and the variance 
held immaterial. Page 4^3 

3. In perjury in giving cviden<;e, the 
original indidment was “ 

/>/j ii/e was greafiv paired the 
prefent indidment, j-t. r faying ‘* f«, 
manner and form followtngP* fiased the 
paffiige, ‘ whereby bis life was frreaiiy 
off omitting the word dcfpairtd^ and 
after a rule, ti'c matter was given up# 

ih* 

4. Lord Mansfield faid, the rule 
was, that “ ix here the omijpon or sd^^ 
“ dition cj a letter docs not change tbi 

word fo as to make it another word 
the variance is n-a material, 51. 453 


3. He who deals goods in one county, 
and carries them into anctlier, or if 
an ad in one county prove a nufance 
to another, the offender may be tried 
in either, ib^ 

6. Of trial by peers (toPetRs), ch. 44 

7. Of trial by battle [See Battle), 

ch. 45 

8. Of trial by jury, ch. 40 

9. Of trial by certificate Certi- 
ficate), 224.253 


V. 

VACATION. 

By 5. & 6. Will. & Mary, c. ii. a writ 
of certiorari may be granted in Vaca- 
tion-time, by any of the jullices of the 
king’s bench, to remove an indid- 
ment or prefentment from any gene- 
ral quarter.feffions, 150 


5. But if the mifrecited wetd is in itfelf 

a word, though not intelligible with 
the context, as aiP* for heir,** 
there the variance is fatal, 51 

6. What is fuch a variance between th« 
certiorari and the return, as fhall pre- 
vent the temoval of the recordj^, 164 

7. What is fuch a variance between the 

original and the procefs as fhall caufe 
a difcontinuance, 171 

8. Where a variance between the record 

of the former acquittal and the in<|^d>" 
ment or appeal to which it is pleat^ed* 
may be helped, ji j 

9. If there be a variance between the 
record on which a man is convided 
or attainted, and his charter of pSlN : 
don ; yet if there be no repognaocy 

, to intend that the fame perfon or thing 
are meant in both, it may be fuppliel 
by proper averments : infianccj giv- 


VARIANCE. 

I. In forgery, the bill was value re- 
ceivd ; in the indidment it was re^ 
echoed ; and the variance held imma- 
terial, Aea 


10. Where the time proved varies from 
that laid in the indidment, the jory 
may find the defendant guilty gene- 
rally, or they may find him guilty 
fpecially on tlie day proved, 451# 


R r 2 
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it. Where a certain place is made part 
of tht defcripcion or the faft charged^ 
the leaft variation as to fuch place 
between the evidence and the indid- 
nient is fatal, Page^^i, f. i8i 

Where one is indidted for writing a 
li bel fecundum tenorem/equentem^ or for 
forging a deed fo and fo defcribjcd, 
aijy,„|hc leaf: variation between the 
libel recited or the deed Jelcribedf 
arid tiiofc given in evidences is fatal, 
453. f. 190 

13. A variance between an indidlment 
- and appeal of death, ao to the inllru- 

inentai caule, is no way material, fo 
- that the party be proved to have died 
•by the liimc kind pi dcuih, 454. 

f. 192 

14. Whatever variance i'^ materia! whh 
refpect 10 the principal, is equally 10 
wiiii refped to the acceffary, 454 

15. WhciC an imlidmcnt fets forth al! 
./ ’the fpccia! niatier in rclpcdl ivljA'ieof 

i;he law implies malice, a variance 
. between the indiclmcnt and the evi- 
dence as to the ciicumiiances do no 
^ hurtj'fo that the fubilance of the mat- 
ter be found, 455. f. 198 

!$• How far a variance in the recital of 
a llatute upon which an indidment is 
' founded will be fatal (Sn'inrj'.cr- 
/ : Nr, No. 244 to 251.), O4, 65 

VENDITIONI EXPONAS. 

what cafe a fherilF may be aarherifed 
by •venditioni exfonas io fell the goods 
after the delivery of a esrtiorar:, 159 

V E R D I C T. 

'iJ. A jury fworn and charged in a capital 
, -cafe catmot be difeharged dll they 
,^baye given a verdia 5 quare, if the 
; prisoner confent {^Sed •vide Fojlsr 29 
'^ 39), 459, f. I. 

Irt all capital cafes the jury rnud give 
their verdift openly in court ; they 
dannot give a privy' verdid, 459, 1* 5 


3. The jury may give a fpecial verdid 
in any criminal cafe, wnether capital 
or not capital. Page 459. f. 3 

4. It is dilhonourable in the Court to 
fuffer a fpecial verdifl in a plain cafe, 

459. f. 3. l^QU in marg^ 

5. In murder, on not guilty, the jury 
are not bound to enquire whether the 
prifoiier be guilty of manilaughter, 

460. f. 4 

6. On an indiftment of murder, the 

verdidl may find generally man- 
flaughtcr fe defendendo^ or per inform 
tunium ; but it mull alfo fay, not guilty 
of the murder, 460 

7. On an indidlmcnt for grand larceny, 

the verdidt may find it petty larceny 
only, 460. f. 6- 

8. On an indictment for robbery and 

putting in fear, the jury may find 
guilty of rhe felony, not guilty of the 
robbery, ih, 

9. So on the 8. Eliz. c.4. the jury may 

find, guilty of Jiealing, but not /ri- 
•vately, ib, 

10. On the I. Jac. I. c. 8. the prifoner 

may be acquitted of murder on the 
ibiiote,' and found guilty of man- 
ilaughter at common law, ib. 

11. On an indidment for petty treafon, 
the verdid iii.'y find murder or man- 
liauglicci, as the cafe may be, ib. 

12. In b'n-glaryj where a cepit et afpor» 

la'vit i.i >dio laid, tae prifoner may be 
acquitted of tiic burglary and found 
guilty of the fi!ony^ it. 

13. But he cannot, cn a charge fo laid, 

be i'cquitted of the feJanj^ and found 
gnilty of the burglary ; bccaufe fuch 
a vcrdiCi ?/; quits him of \\i<i intent ion t a 
co 7 f!ndt feloNv^ in wjjich the crime of 
burglary coniifb, 461 

14. A verdict found the prifoner guilty 

of Healing in the dwclling-houfe, 
•* not guilty of the burglary,” and it 
was held, that the acquittal of the 
burglary was an acquittal of Healing 
m tke d'-wellifig’boti/Si 461 (N) 

ig. Not 
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15. Nat guilty of breaking,” but 
guilty of itealing in the dwdling- 
houfe,” is a good verdid^ in burglary 

to ouft the oiFender of clergy on the 
12, Ann- Page 461 (N) 

16. On the io.®d 11. Will. 3. c. 23. 
ibr privately ftealing to the value of 
53. in a Ihop, the vcrdifl may reduce 
the value under thefum laid, 462 

17. On ah indidlment for felony gene^ 

rally, if i: appears 10 be only a tref- 
pafs, yet the offender cannot, on fucli 
indiClment, be found guilty of the 
ticfpafs. Sed qua: re, if the fpecial 
clrcumftances be fee forth, ib. 

iS. On a fpecial verdict for felony, 
judgment may be given for trefpafs, 

ib, 

19. On an indi( 5 lment for trcfpafsj if the 
fad appear to have been felony, the 
piifoner may be found guilty of the 
trerpaTs ; for it is in the eledion of 
the king to proceed cither for the 
trefpafs or the felony. Sed iiuAre, 

462 

ao. A vsrdid of acquittal on the coro- 
ner’s inquoll ought to ihew what other 
perfon did the tad, 462. f. 7 

2 1 . Where two only are found guilty 
of a riot, or only of a confpiracy, 
they having been ’n\d\i^cd vjith others, 
judgment lliall be given, 462. f. 8 

&(N) 

22. Six were indi«.^led for a riot ; two 

died before trial; two were acquitted 
and two found guilty ; and judgment 
was given on this vcrdl^f, 463 

23. On an indictment againll fcvcral for 

an cffence which may be done as well 
by one as by more, tlic veruict may 
find one only guilty, and acquit the 
reft, lb, 

24. So where defendants arc jointly 

charged, fomc may be acquitted, and 
others found guilty, ib, 

25. IJnicfs an offence confift in doing 

fome iniire liiing, the defendant may 
be f6und guilty for a Ids time and 
ctgrec than is laid, ib. 


26. The Court in judging of a fpecial 

verdict is confined to the fads found | 
and cannot fupply any defed by \m^ 
plication. See, Pee£e't^ 6 ^, f. 9 

27. The precidon with which a fpecial 

verdict mull hnd the fad, ib. 

2S. On a fpecial verdi( 5 l for murder# 
the Court arc judges of the malice# 
Hoti ijMtmrg* 

29. If the fpecial verdidl do not fufH-k 
ciently afeertain the fadl, a venire 
facias de novo lhall iffue, 463 (N) z 

30. A fpecial vcrdi£l cannot be amended 

in capital cafes. Bed qiitere, if there 
are notes to amexid it by, ihm 

31. A fpecial verdift amended in for- 

gery, becaufc the fault was committed 
by the defendant, ib ^ ' 

32. If the imperfefllon of a fpecial ver- 
di6l be fuch as that judgment cannot 
be given on it, it is bad, 463 (N) ,2 

33. If there be fevcral iffues, and the 

jury only find fome of them, yet judg- 
ment may be given ; for in a general 
verdift upon feveral counts, if any 
one of them is good, it is fufiicient in 
criminal cafes, ib» 

34. Words repugnant, in a verdi^l 
which would be complete without 
them, fluli be rejeded as furplufag% 

464. fi IQ 

35. On an acquittal againfi: manifeU 
evidence, the Court may, before the 
verdid is recorded, but not after, oft- 

36 


* during trial, if, 

37. The Court cannot fet afide a vcrdldl 

which acquits a defendant of a prole- 
cution properly crimiiul, 464 

38. A verdi^l which convifls a prifqncjr 

may be let aiide, as againll evidence 
or the direction of the judge, or fb? 
mif trial, ih* 

39. Bjr 


r ^.e j u r y to recon fidcr it, 46 4 .>L 1 1 

haviour after verdid 
of commitment for contempt of court 
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39 * By 14. Geo. 3. c. 20. prifoners ac- 
' quieted ih'ill b'e difeharged without 
paying any fees. Page 

40. In what cafes a perfon may be tried 
upon a verdi^l found without an in- 
didlmeut Indictment), 6 


►Vi ET ARMIS. 

I. By 37, Hen. 8. c. 8. the words et 
armis are not neceflary in indidments,. 

. • 55 

But indidments of trcjpafst and fuch 
Itkt , are ftill held infufficient, without 
the words *vi et armis. 

WilL 498.) 55 


" U. 

U S U R Y. 

1. An indictment on the ftatute of ufury, 

letting forth, that the defendant took 
more than five in the hundred, is not 
good without ihewing in particular 
how much, 68 

2. He who hath borrowed money upon 
an ufurious contract is not a compe- 

. tent witnefs to prove the ufury, unlefs 
he hath repaid the mouey borrowed, 
44C>>44» 


W. 

Wales. 

■ ■> 

3. Whether a certiorari lie to the courts 
in Wales^ 145, i/^6 

a. in what manner indictments removed 
from U^aks are to be proceeded on, 

ih. 

3; By 26. Hen. 8. c. 6. juftices of gaol- 
delivery, and of the peace, in the 
counties of Pnghnd where the king’s 


writ runneth next adjoining to Wales^ 
may try, &c. petty treafons, felonii^, 
murders, accelTaries, &c. done ami 
committed in iVaks^ Page 21 

4. This ftatute is not repealed by 34. 
and 3^. Hen. 8. c. 26. but an acquit- 
tal at the grand feihons is a good bar 
of an indictment for the fame crime 
in an Engliih county, 2z. f. 42 

5. By 34. and 35. Hen. 8. c. 26. the 

traiifcripts of attainder, w'hich are or- 
dered to be certified to juftices of 
gaol-delivery. See, fhall notjextend to 
Waks, ^53* L 17 

6. By this flatute, the juftices of the 
grand feffion in AfWiPj are empowered 
to take indictments for the offences 
mentioned in 26. Hen. 8. c. 6. zi 

WASTE. 

1. At common law, the king, upon an 
attainder of felony, had a right ut- 
terly to wafte the lands of the offender, 

479- S 

2. In what cafes the king is iniitkd to 

the year, day, and waltc, 479 

WHITEHALL. 

How a larceny in lodgings, being parcel 
of WhitehalU mult be laid in the in- 
dictment, to bring the offence within 
5. and 6. Edw. 6. c. 9. or 59. Eliz. 

. c. 15. 279 

W O M A N. 

1. Women ftariding mute were UMe 
to penance as well as men, 235, f. 17 

2. By 21. Jac. I. c. 6, women, on con- 

viction of fimplc larceny under los. 
and for which men would be intitled 
to clergy, ffiall be burnt in the hand, 
and imprifoned, 249. f. 7. 

3. By 3. and 4. Will, and Mary, c, 9. 

where in any felony a man is intitled 
to clergy, a woman ffiall be alfo al- 
lowed it, and liable to fimilar punilh* 
ment, 250. f. 8 

4. The 
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The judgment againil a woman in 
. ail cafes of treafon was to be drawn 
^o the place of execution, and there 
burnt : but now. by 30. Geo. 3. 0.48. 
they ftiall be hanged^ Page 470. f. 6 

j. For felony, that Ihe be hanged by 
^ the neck till dead. 470. f. 7 

WOOLLEN. 

By 22. Car. 2. c. dealing woollen 
xnaiiofadlures from the rack or tenters 
in the night-time is excluded from 
clergy. 269. f. 69 


WRECK. 

^wTorn. 

By 12. Ann. c. i8. and 26. Geo. 2. 
c. 19. plundering goods that have 
been faved from wreck is ouded of 
clergy. Page 271 

WRIT. 

Whether frocefs without writ can be 
awarded into a different county from ' 
^lat wherein the Court ch. 27. 

f. i» 


END OF THE FOURTH VOLUME. 



ERRATA ET ADDENDA, 

Pages, fine 25. for ^^fucrun,' read **fuertmi*^ 

Page 20, in margin, dele “ £k, x, c. 42./. 19, Bk, i, e. 45. / 6.'* 

Page 21, in margin, after « Cafes w Crown Lu’Wf^ read ad Edit, page jox.'' 

page 89, laA line, inftead of Rex v. Sharrer, i. Term Rep. 198.” read “ Rex v. Sparrow and 
UryoboTt^ a. Term Rep. 198,** 

Ps^ 430, in margin, after Rhode*sCafe, Cafes Crown Law,'** read *^page 23,” 

Page 430, in margin, after “ AickU's Cafe, Cafes Crown Lawt* read ** page 303,"* 








